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John  M.  Eexdall,  plaiutifT  id  error,  vs.  Bichabd  J.  Davis, 
defendant  in  error. 

t.  K.  contracted  with  D.  tbat  he  would furninh  the  oxen,  wagons,  etc., 
for  haulingi  and  that  D.  shoald  cut  and  delJTer  for  K.  aaw  logs  at  a  cer- 
tain saw  mill  run  by  L.,  for  which  E  should  paj  D.  a  certain  price  per 
thoQBand  feet: 

fi<U,  that  D.  did  not,  nnder  tbq  net  of  8th  October,  1808,  have  a  lien 
agvnat  E.  for  the  Inmber  received  by  him-ander  a  contract  with  L.,  as 
K's  part  of  wL»t  was  cot  from  the  loga, 

2.  As  Ihe  eYideaQB  shoWB  that  most  of  D'n  claim  ia  founded  on  the  lum- 
ber thuB  receiTcd  by  E.,  the  judgment  is  reversed  and  a  new  trial 
amrded. 

Saw  mill  lien.  New  trial.  Before  Judge  Strozer.   Dough- 
erty Sojxirior  Court.     April  Terra,  1873. 

Davis,  as  the  lessee  of  a  steam  saw-mill,  foreclased  a  Hon 
against  Kendall  for  $1,39481,  for  lumber  delivered  at  said 
y|l,  attaching  to  liis  pctitiou  aud  affidavit  a  bill  of  particu- 
VoL.  ui.  2.  9 
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Bradford  vs.  The  Water  Lot  Company  of  the  city  of  Columbus. 

dall's  oxen  and  ^vagons,  should  cut  and  haul  the  logs  which 
Kendall  had  agreed  with  the  owner  of  the  mill  to  do  or  have 
done,  and  for  which  Kendall  was  personally  res|)onsible  to 
Davis.  The  record  shows  a  very  confused  state  of  facts  as  to 
who  was  interested  in  running  the  raill,  whether  it  was  Lit- 
tle, individually,  or  what  interest  and  for  what  time  Davis 
had  leased  it. 

2.  We  think  it  very  apparent  that  most  of  Davis'  claim, 
and  the  verdict,  was  for  the  lumber  received  by  Kendall  un- 
der his  contract  with  Little.  Because  Davis  had  hauled  the 
logs  as  above  stated,  he  did  not,  therefore,  have  any  lien 
under  the  above  recited  act.  He  must,  for  that  portion  of  his 
claim,  at  least,  resort  either  to  his  lien  as  a  laborer,  or  his 
remedy  at  common  law,  Tliis  is  the  conclusion  we  h^ve 
come  to,  so  far  as  we  can  understand  the  case  from  a  very 
unsatisfactory  record.  A  new  trial  may  exhibit  matters  so 
that  they  can  be  more  distinctly  understood. 

Judgment  reversed. 


Jesse  J.  Bradford,  trustee,  plaintiff  in  error,  vs.  The 
Water  Lot  Company  of  the  City  of  Columbus,  de- 
fendant in  error. 

According  to  the  decision  in  Akin  vs.  Freeman^  made  at  January  term, 
1873,  a  judgment  obtained  December  ISth,  1859,  on  which  an  execu- 
tion was  issued  September  17th,  1867,  was  not  dormant  at  the  date  of 
issuing  the  execution. 

Dormant  judgment.  Statute  of  limitations.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  May  Term, 
1873. 

Van  Leonard,  as  trustee  of  the  Howard  Manufacturing 
Company,  obtained  judgment  against  the  Water  Lot  Com- 
pany of  the  city  of  Columbus,  on  December  13th,  1859,  for 
$3,033  35  damages,  and  costs.     Execution  issued  on  Septem- 
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n  and  Augiistn  Railroad  Cnmpaii;  r(.  Boss. 


l>er  17th,  1S67.  A  levy  was  made  on  April  Isf,  1868.  An 
affidavit  of  illegality  was  filed  on  tlie  ground  tliat  said  jiidg- 
nient  was  dormant.  The  illcgalily  was  sustained,  aud  plain- 
tifl"excepte<l. 

Vail  Leonard  having  died,  and  Jesse  J.  Bradford  having 
been  appointed  his  sucoeasor,  as  trustee,  he  was  made  a  party 
plaiiitifTon  the  calling  of  the  case  in  the  supreme  court. 

R.  J.  Moses,  for  plaintiff  in  error. 
Hen-ry  L.  Benniso,  for  defeodant. 
Tbippb,  Judge. 

This  case  comes  within  the  decision  rendered  January  term, 
1873,  in  Akin  vs.  Freeman,  and  is  controlled  by  it. 
Judgment  reverse<I. 


Macon  and  Augusta  Railroar  Company,  plaintiff  in 
ern)r,  vs.  Miltos  Bass  defendant  in  error. 

Joseph  MoOosnell,  administrator,  plaintiff  in  error,  r». 
Joel  C.  Faim,  administrator,  d  al.,  defendants  in  error. 

1.  Ill  cases  r*UlDg  under  the  first  seven  aectinna  of  the  actnf  lRn9,  in  re- 
lation to  the  fltalule  of  limitiLliong,  the  proviaions  of  aection  29:V2  of 
the  Code,  giving  plaintiff's  ll^e  right  to  renew  a  dismissed  or  diacoii- 
tinned  suit  wilhio  aiz  motitha  aflec  ila  dixmissat,  do  not  apply. 

W»n:tEi,  Chief  Justice,  disaented. 

St;itute  of  limitations.  Before  Judge  Andrews.  Hau- 
cotk  .Superior  Court.     April  Terra,  1873. 

Statute  of  limitations.  Before  Judge  McCutchen.  Gor- 
don Superior  Court.     August  Term,  1873. 


Thfse  cases,  involving  the  same  principle,  were  argued  and 
dfcidtd  together.         • 

Suil  was  brought  in  each  case  upon  a  contract  entered  into 
before  June  let,  1865.     The  actions  were  instituted  before 
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January  1st;  1870.  They  were  both  dismissed,  and  second 
suits  brought  within  six  months  from  the  <Hsmissals,  but  after 
January  1st,  1870.  The  respective  courts  held  that  the  plain- 
tiffs were  barred,  and  they  excepted. 

In  the  first  case,  George  F.  Pierce  was  of  counsel  for 
plaintiff  in  error,  and  J.  T.  Jordan  for  defendant. 

In  the  second,  D.  A.  Walker,  by  brief;  J.  McConnell 
and  E.  J.  Kiker,  represented  the  plaintiff  in  error,  and  W. 
H.  Dabney  and  J.  C.  Fain,  the  defendants. 

McCay,  Judge. 

These  two  cases  turn  upon  the  decision  of  this  court  in 
Adams  vs.  Davis,  47  Georgia,  343.  We  have  there  fully  gone 
into  the  reasons  of  our  decision,  and  after  full  consideration  a 
majority  of  the  court,  as  at  present  organized,  affirm  that  de- 
cision. 

Judgment  affirmed. 

Trippe,  Judge,  concurred,  but  furnished  no  opinion. 

Warner,  Chief  Justice,  dissenting. 

The  only  question  made  in  this  case  is  whether  the  plain- 
tiff had  the  right  to  recommence  his  action  under  the  provis- 
ions of  the  2932(1  section  of  the  Code.  In  my  judgment  it 
had  tliat  right  or  privilege,  for  the  reasons  expressed  in  my 
dissenting  opinion  in  the  case  of  Adams  vs.  Davis  et  al.,  47 
Georgia  Reports,  343.  There  is  nothing  in  the  case  of  Har- 
rison vs.  Walker,  1  Kelly,  32,  in  conflict  with  the  views  taken 
by  me  of  this  question  in  Adams  vs.  Davis.  In  that  case  the 
court  held  that  the  act  of  1767  was  expressly  revived  and  de- 
clared to  be  the  law  of  the  land  by  the  act  of  December,  1 806, 
which  expressly  repealed  the  act  of  June,  1806,  which  gave  to 
plaintiffs  the  right  to  renew  their  suits  within  six  months,  and 
that  being  so,  there  was  no  law  of  foyce  in  the  state  which 
would  authorize  the^plaintiff  to  renew  his  suit  within  six 
months;  and  to  have  held  otherwise^  would  have  been  cou- 
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trary  to  the  expressed  will  and  iDteatlon  of  the  legblature,  as 
clearly  manifested  by  the  act  of  December,  1806.  The  act  of 
December,  1806,  expressly  repealed  the  act  of  June,  1806, 
which  gave  to  plaintiffs  the  right  to  recommence  llieir  suits 
once  within  six  months  after  dismissal,  and  revived  the  act  of 
1767  which  did  not  give  that  right,  thns  clearly  manifesting 
the  intention  of  the  legislature  that  suits  should  not  be  re- 
newed within  six  montlis  after  the  dismissal  of  the  same. 
There  is  nothing  in  the  act  of  1869  which  goes  to  show  that 
it  was  the  intention  of  the  general  assembly  to  prevent  plaiu- 
tifi^  from  renewing  their  actions  once,  wiien  dismissed,  with- 
in six  months  thereafter,  as  provided  by  the  general  law  of  the 
state  when  that  act  was  passed.  I  am  therefore  of  the  opinion 
that  the  judgment  of  the  court  below  should  be  reversed. 


John  A.  Howard,  plaintiff  in  error,  vs.  Isaiah  B,  Barrett, 
defendant  in  error. 

1.  On  the  trial  of  an  appeal  from  the  court  of  ordinary,  in  the  matter  of 
an  application  b;  a  ward  for  a  settlameiit  with  hie  guardian,  the  aupe' 
rior  court  has  the  wiine  power  to  mould  iU  judgment  for  the  enforce- 
ment of  the  rights  of  the  parties  as  if  suit  bad  been  originail;  institu- 
ted in  that  court. 

2.  Although  the  pleadings  may  Dot  present  the  whole  issue  coiered  by 
the  verdict  and  judgment,  yet,  if  it  be  fully  made  by  the  evidence  with- 
out objection,  it  le  too  late,  after  verdict,  for  the  losing  parly  to  nmke 
that  the  ground  of  a  motion  for  a  new  trial. 

Guardian  and  ward.  Ordinary,  Appeal.  New  trial.  Ver- 
(licl.  Before  Judge  Hill.  Houston  Superior  Court.  May 
Adjourned  Term,  1873. 

Barrett  cited  Howard,  as  his  guardian,  to  appear  before  tlie 
t^urt  of  ordinary  of  Houston  county,  for  a  settlement.  After 
BU  inveetigation,  the  court  rendered  ajudgnient  in  favor  of  the 
defendant  for  eighty-five  cents.  The  case,  at  the  instance  of 
plaintiir,  was  carried  by  appeal  to  the  superior  court.  Upon 
the  trial  had  in  said  tribunal,  the  evidence  matle  this  case : 
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The  defendant  was  the  administrator  of  James  E.  Barrett, 
the  father  of  plaintiff.  At  the  sale  of  the  property  of  de- 
ceased, a  draft  of  $500  00  was  paid  to  defendant,  which  he 
used  in  settling  for  the  west  half  of  lot  of  land  number  thirty- 
seven,  in  the  ninth  district  of  Houston  county,  which  he  was 
purchasing  for  the  plaintiff.  The  price  of  the  land  was 
Si, 000  00.  He  subsequently  paid  the  balance  out  of  the 
funds  of  said  estate. 

The  above  stated  facts  were  not  denied  by  defendant,  but 
he  produced  a  note  against  the  plaintiff  for  $994  62,  given  after 
he  became  of  age,  which  was  sufficient  to  cover  the  amount 
shown  to  be  due  to  plaintiff  by  the  defendant's  returns.  This 
note  the  defendant  claimed  should  be  set  off  against  said  bal- 
ance. Plaintiff,  on  the  contrary,  testified  that  the  aforesaid 
note  was  for  supplies  the  defendant  had  furnished  him  to 
carry  on  his  farm  and  support  his  family  while  he  was  a  mi- 
nor. That  when  the  settlement  was  made  which  resulted  in 
said  note  being  given,  it  was  understood  to  have  nothing  to 
do  with  the  proceedings  before  the  ordinary  nor  with  the 
question  as  to  the  laud.  That  the  account  of  defendant  against 
him  was  a  private  one,  and  not  as  guardian.  That  he  has  ini- 
praved  the  land,  and  it  is  now  worth,  as  a  home,  from  $1,500 
to  $2,000  00.  In  this  statement  plaintiff  was  corroborated 
by  James  A.  and  Joseph  B.  Barrett. 

The  defendant  and  A.  H.  Draper  testified  to  the  contrary. 
Both  stated  that  plaintiff  was  insolvent.  The  title  to  the 
land  was  taken  to  the  defendant,  but  he  intended  it  for  plain- 
tiff, should  he  be  able  to  pay  for  it.  He  was  not  able  to  pay 
for  it,  and  defendant  therefore  retained  the  title. 

The  jury  returned  a  verdict  requiring  the  defendant  to  con- 
vey the  aforesaid  land  to  i)laintiff,  and  discharging  him  from 
any  further  liability  as  guardian. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit: 

1st.  Because  the  court  charged,  "that  if  the  jury  shall  be- 
lieve from  the  evidence  that  the  guardian,  having  the  money 
of  his  ward  in  his  hands,  invested  the  same  in  the  purchase 
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of  the  land  in  controversy,  (the  ward  being  a  minor,)  and 
paid  for  it  with  the  ward's  money,  ancl  put  his  ward  into  pos- 
session of  the  land,  who  occupied  it  until  he  became  of  age, 
and  on  coming  of  age  ratified  the  purchase,  and  that  the 
guardian  took  the  deed  to  the  premises  in  his  own  name,  then 
you  will  find  that  the  guardian,  Howard,  shall,  by  deed,  con- 
vey the  land  to  plaintiff,  and  his  account  be  credited  with  the 
purchase  money  at  the  date  of  payment." 

2d,  Because  the  court  charged  the  jury,  "that  if  Howard 
and  Barrett  afterwards,  and  after  going  into  possession  of  the 
land,  had  private  transactions  (wliile  a  minor)  outside  of  their 
relation  of  guardian  and  ward,  and  that  Barrett,  after  coming 
of  age,  settled  these  matters  by  giving  the  note  in  evidence, 
and  that  at  the  time  of  giving  the  note  it  was  agreed  between 
them  that  the  note  should  not  be  brought  in  or  used  in  the 
settlement  of  the  account  between  them  as  guardian  and  ward, 
then  you  will  carry  out  such  agreement,  and  not  take  the  note 
into  the  account  in  the  settlement." 

3d.  Because  the  court  charged,  "that  if  Barrett,  in  carry- 
ing on  the  plantation  while  a  minor,  by  permission  of  the 
guardian,  lost  money  and  became  insolvent,  such  fact  creates 
no  equity  on  the  part  of  the  guardian  by  which  the  agreement 
between  them  as  to  the  note  can  be  disregarded  and  annulled 
by  you." 

4th.  Because  the  jury  found  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  defendant  excepted. 

Warren  &  Grice,  for  plaintiff  in  error. 
Duncan  &  Miller,  for  defendant. 

Tbippe,  Judge. 

The  jury  certainly  found  from  the  testimony  tlmt  plaintift 

r  invested  the  money  of  his  ward  in  the  land,  to  which 

eg^mrdian  was  ordered  by  the  verdict  to  make  titles  to  the 

£)   Tliere  was  positive  testimony  strongly  showing  that 
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this  was  the  fact  All  this  evidence  was  admitted  without 
objeetiony  so  &r  as  the  record  shows.  The  issues  were  thus 
presented,  heard  and  passed  upon.  Tha^  was  nothing  in 
those  issues  over  which  the  superic^  court  did  not  have  juris- 
diction,  and  the  jury  had  the  power  to  render  the  verdict  they 
found.  Xo  point  was  made  on  the  trial,  so  far  as  we  can  dis- 
cover, that  the  pleadings  did  not  present  the  issue  found  by 
the  jury,  or  that  the  proceedings  having  been  first  instituted 
in  the  court  of  ordinary,  the  power  of  the  superior  court  over 
the  case  was  therefore  limited  to  what  the  ordinary  might 
have  done.  The  subject  matter  covered  by  the  verdict  was 
within  the  jurisdiction  of  the  superior  court  It  had  authori- 
ty to  hear  and  determine  just. what  was  decided,  and  even  if 
the  form  of  the  proceedings  or  the  pleadings  did  not  directly 
raise  it,  the  evidence  did,  and  this  evidence  was  not  objected 
to,  and  it  is  too  late  afler  verdict  for  the  losing  party  to  make 
that  the  ground  of  a  motion  for  a  new  trial :  See  Seisel  & 
Brother  vs.  Harris,  48  Ga.,  652 ;  JTeW  vs.  Mcwtin,  adminis- 
irairix,  49  Georgiay  268 ;  Haiman  &  Brother  vs.  Moses  & 
Garrard,  39  Ga.,  708. 
Judgment  affirmed. 

1^^ 


Western  Union  Telegraph  Company,  plaintiff  in  error, 
vs.  Fain  &  Parkott,  defendants  in  error. 

Where  there  it  a  verbal  contract  for  a  lease  for  three  years,  at  a  stipula- 
ted monthly  rate,  and  the  tenant  pays  the  rent  as  agreed  upon  by  the 
month,  it  is  not  a  tenancy  from  year  to  year  under  the  provisions  of 
our  statute,  and  it  may  be  te'rminated  as  provided  in  section  2291  of 
the  Code. 

Landlord  and  tenant.     Before  Judge  Bartlett.     Fulton 
Superior  Court.    April  Term,  1873. 

The  above  head-note  is  by  Judges  McCay  and  Trippe. 
How  far  the  views  of  Chief  Justice  Warner  differ,  will  be 
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Been  by  reference  to  bis  opioion.     Tbc  case  is  there  fully  re- 
ported. 

John  A.  Stephens;  N.  J.  Hammond,  for  plaintiff  in 
error. 

Samuel  Weil,  for  defendaats. 
Warner,  Cliief  Jnstice. 

This  case  oame  before  tbe  court  below  on  an  i&sue  formed 
on  a  distress  warrant  for  rent,  under  ttie  provisions  of  the 
statute.  On  the  trial,  tlie  following  facts  were  proved  :  On 
the  Ist  day  of  December,  1866,  plaintiffs  rented  to  defendant 
three  rooms  iu  the  city  of  Atlanta  for  the  terra  of  three  years. 
The  contract  was  not  reduced  to  writing.  The  parol  agree- 
ment was  that  the  defendant  was  to  pay  (50  00  per  month 
for  the  rent  of  the  rooms,  took  possession  at  tlie  date  of  the 
contract,  occupied  the  rooms,  paying  the  rent  each  month  un- 
til the  last  day  of  February,  1869,  when  it  left;  the  property. 
The  rent  for  nine  months  of  the  last  three  yeare  has  not  been 
paid.  At  the  instance  of  defendant,  plaintifRj,  at  their  cost, 
prepared  the  rooms  for  a  tel^raph  office,  and  without  change 
they  are  not  suited  for  other  purposes.  Defendant  notified 
plaintiffs  of  its  purpose  to  quit  the  premises  about  two  weeks 
betbre  it  vacated  them.  The  court  charged  the  jury:  "  Jt  is 
conoetled  that  this  is  a  tenancy  at  will,  by  0])eration  of  law, 
the  court  cliai^es  you  that  if  the  jmrties  agreed  to  pay  rent 
montlily  at  the  end  of  each  month,  and  at  the  end  of  each 
year,  then  thie  became  by  operation  of  law  a  tenancy  by  the 
^eor,  and  you  will  find  for  the  plaintiffs  the  amonnt  due  for 
the  time ;  if  it  be  proved  by  the  evidence  that  rent  was  paid  at 
the  end  of  each  month  or  year,  find  the  amount  still  due  for 
i  tlie  balance  due  for  the  remainder  of  the  year  the  parties  were 
rtO  occupy  the  premises."  The  jury  found  a  verdict  for  the 
j  plaintiffs  for  8460  00.  A  motion  was  made  for  a  new  trial, 
t  the  groiimU  that  the  verdict  was  contrary  to  law,  contrary 
fe,^  evideuoe,  and  lor  error  in  the  charge  of  the  court  to  the 
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jury,  which  motion  was  overruled,  and  the  defendant  ex- 
cepted. The  defendant  went  into  the  possession  of  the  rented 
premises  under  a  parol  contract  for  three  years,  and  was  to 
pay  $50  00  per  month  rent,  paying  the  rent  at  the  end  of 
each  month.  This  contract  for  the  rent  of  the  premises  being 
a  parol  contract,  and  made  for  a  greater  time  than  one  year, 
the  law  declares  it  shall  have  the  effect  of  a  tenancy  at  will : 
Code,  2280.  A  tenancy  at  will  is  at  the  will  of  both  parties, 
landlord  and  tenant,  so  that  either  of  them  may  determine  his 
will  and  quit  his  connection  with  the  other  at  his  own  pleas- 
ure, with  certain  restrictions  and  qualifications  as  to  notice 
and  emblements,  as  provided  by  law.  Our  law  declares  that 
two  months^  notice  from  the  landlord  to  terminate  a  tenancy 
at  will,  and  one  month's  notice  from  the  tenant,  shall  he 
given:  Code,  2291.  In  this  case, only  two  weeks'  notice  was 
given  by  the  tenant  to  the  landlord.  As  the  rent  was  to  be 
paid  monthly,  the  tenant  was  bound  to  pay  the  rent  for  one 
full  month  from  the  last  day  of  February,  1869,  because  it 
had  not  given  the  landlord  the  one  month's  notice  required 
by  law,  but  it  was  not  bound  to  pay  rent  after  the  expiration 
of  the  one  month's  notice  of  the  termination  of  the  tenancy  at 
will,  exclusive  of  the  month  of  February,  1869,  as  the  court 
charged  the  jury.  The  defendant  was  bound  to  pay  the  rent 
for  the  entire  month  of  February,  as  the  rent  was  to  be  paid 
monthly,  and  for  one  month  thereafter. 

Tliere  is  no  evidence  in  the  record  that  the  defendant  agreed 
to  pay  rent  at  the  end  of  each  year,  as  the  court  assumes  iii 
its  charge.  When  the  law  expressly  declares  that  this  was  a 
tenancy  at  will  under  the  parol  contract  of  the  parties,  and 
that  a  tenant  at  will  may  terminate  the  tenancy  at  will  by 
giving  to  the  landlord  one  month's  notice,  how  such  a  tenancy 
at  will  can,  by  operation  of  law,  become  a  tenancy  by  the 
year,  after  the  expiration  of  the  one  month's  notice,  is  not  at  all 
apparent  to  my  mind.  If  the  defendant  was  a  tenant  at  will, 
as  it  is  conceded  that  it  was,  and  to  pay  the  rent  monthly,  it 
had  the  clear  right,  under  the  law,  to  terminate  the  tenancy 
on  giving  the  landlord  one  month's  notice  thereof,  and  would 
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not  be  liable  for  the  payment  of  rent  after  the  expiration  of 
that  time  if  it  vacated  the  premises,  but  the  defendant  is  lia- 
ble in  this  case  to  pay  the  rent  for  one  month  after  the  expi- 
ration of  the  month  of  February,  1869,  whether  it  occupied 
the  premises  up  to  that  time  or  not,  but  it  is  not  liable  to  pay 
rent  to  the  plaintiffs  beyond  that  time,  as  was  held  by  the 
court  below  in  its  charge  to  the  jury.  Wherd  there  is  no 
time  specified  for  the  termination  of  a  tenancy,  and  the  tenant 
goes  into  possession  of  the  rented  premises,  the  law  will  con- 
strue it  to  be  for  the  calendar  year,  but  if  it  is  expressly  a  ten- 
ancy at  will,  or  a  tenancy  at  will,  by  operation  of  law,  as  in 
this  case,  then  either  party  may  terminate  it  at  will.  There 
is  no  sensible  distinction  between  a  tenant  at  will  by  express  , 
agreement  and  a  tenant  at  will  by  operation  of  law,  so  far  as 
the  right  of  either  party  to  terminate  it  is  concerned.  Is  the 
party  in  possession  a  tenant  at  toill,  either  by  express  agree- 
ment or  by  operation  of  law  ?  If  so,  then  either  party  may 
terminate  it  by  giving  the  required  notice.  There  is  no  dis- 
tinction recognized  by  our  Code  between  a  tenant  at  will  by 
express  agreement  and  a  tenant  at  will  by  oi)eration  of  law,  so 
far  as  the  right  to  terminate  it  by  either  party  is  concerned, 
by  giving  the  required  notice.  If  the  tenant  at  will  in  either 
case  does  not  desire  to  occupy  the  premises  any  longer  he  can 
give  the  landlord  one  month's  notice  and  quit.  If,  on  the 
other  hand,  the  tenant  is  an  insolvent  vagabond,  or  otherwise 
objectionable,  and  the  landlord  desires  to  get  rid  of  him,  he  is 
allowed  to  do  so  by  giving  him  two  month's  notice  of  his  will 
that  he  should  quit,  the  tenant  being  entitled  to  his  emble- 
ments, if  any,  as  provided  by  the  2292d  section  of  the  Code. 
It  would  be  a  remarkable  state  of  things  if  the  landlord  could 
not  get  rid  of  a  bad  tenant  at  will,  because  he  was  such  by 
operation  of  law.  Where  one  is  not  a  tenant  at  will,  either 
by  express  agreement  or  by  operation  of  law,  and  no  time  is 
qjiecified  for  the  termination  of  the  tenancy,  then  the  law  will 
construe  sneh  a  tenancy  to  be  for  a  calendar  year ;  but  in  the 
CilBS  1)efbre  us,  the  defendant  was  a  tenant  at  will  by  operation 
4|[  h^f  and  being  a  tenant  at  will,  had  the  legal  right  to 
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terminate  the  tenancy,  as  before  stated,  on  giving  the  one 
month's  notice  to  the  landlord,  and  stop  the  payment  of  rent 
after  that  time,  it  having  vacated  the  rented  premises. 
Let  the  judgment  of  the  court  below  be  reversed. 

McCay  and  Trippe,  Judges,  concurred,  as  stated  in  the 
above  head-note.     They  furnished  no  other  opinions. 


J.  B.  Ross  &  Son,  plaintiffs  in   error,  vs.  William  R. 

Jones,  defendant  in  error. 

1.  Wben  there  is  no  process  attached  to  the  declaration,  nor  a  waiver 
thereof,  the  judgment  will  be  set  aside. 

2.  In  such  a  case,  if  there  has  been  an  acknowledgment  of  service  with- 
out a  waiver  of  process,  it  is  necessary  to  show  that  the  process  waa 
intended  to  be  waived,  and  that  by  accident  or  mistake  the  entry  of 
such  waiver  was  omitted,  to  entitle  the  plaintiff  to  supply  such  omi^sioa 
by  an  amendment  nunc  pro  tHuc, 

Process.  Waiver.  Amendment.  Before  Judge  Hill. 
Houston  Superior  Court.     May  Adjourned  Term,  1873. 

Ross  &  Son  brought  complaint  to  the  February  term,  1870, 
of  Houston  superior  court,  against  Jones,  on  a  note  dated  Jan- 
uary 1st,  1867,  due  January  1st,  1870,  for  $200  00.  No 
process  was  annexed  to  the  declaration.  The  defendant  ao- 
knowle<lged  service  thereon  in  the  following  words: 

"I  acknowledge  due  and  legal  service  of  this  writ,  ami 
waive  copy.     1st  February,  1870." 

At  the  Deceftfiber  term,  1870,  judgment  was  rendered  by 
default.  At  the  May  adjourned  term,  1873,  the  defendant 
moved  to  set  asidie  said  judgment  upon  the  ground  of  the 
absence  either  of  process,  or  of  a  waiver  thereof.  The  plain- 
tiffs, without  offering  any  testimony,  moved  the  court  to  allow 
process  to  be  then  attached,  and  the  acknowledgment  of  ser- 
vice to  be  amended  nunc  pro  tunc,  so  as  to  cure  the  defect 
complained  of.    This  the  court  refused  to  permit,  and  onlered 
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the  judgment  to  be  vacated.     To  which  ruling  plaintiEfs  ex- 
cepted, 

Waeben  &  Geige,  for  plaintiffs  in  error. 

H.  M.  HoLTZCLAW,  for  defendant 

Tbippe,  Judge. 

1.  The  law  requires  that  a  process  shall  be  annexed  to  the 
petition  and  copy  petition,  unless  the  same  be  waived:  Code, 
section  3334 ;  and  that  it  shall  be  Berved  on  the  defeudarit : 
Section  3339.  Process  and  service  may  be  waived  by  a  wri- 
ting signed  by  the  defendant  or  some  one  authorized  by  him : 
Section  3337.  Appearance  and  pleading  shall  Iw  a  waiver 
of  all  irregularities  of  the  process,  or  of  the  absence  of  the 
procesa,  and  the  service  thereof:  Section  3335.  Here,  then, 
are  the  requisitions  of  the  law,  and  the  provisions  as  to  how 
they  ehall  be  executed,  and  of  what  will  dispense  with  them. 
There  must  be  aprocess,  or  a  waiver  thereof  in  writing,  or  an 
appearance  and  pleading.  In  this  case  there  was  neither.  We 
cannot  say,  in  view  of  the  judiciary  act  of  1799,  and  the  de- 
cisions made  under  it,  and  the  special  provision  still  retained 
in  the  Code,  section  3334,  for  a  process,  that  such  a  writ  (the 
process)  is  an  immaterial  tiling,  and  is  to  be  so  lightly  consid- 
ered as  plaintiffs  in  error  seem  to  think.  It  is  the  official  no- 
tice signed  by  a  sworn  officer,  which  ie  lo  inform  the  defend- 
ant of  the  suit  against  him,  and  that  he  must  appear  and  an- 
swer. The  law  allows  )i!m  to  waive  it  directly  by  signing  a 
writing  to  that  effect,  or  indireclly  waive  it,  by  rect^niziug 
the  suit  by  putting  in  his  apjiearance  aiul  pleading.  With- 
out (ionictbing  of  this,  what  official  notice  has  he  that  suit  is 
pending  against  bim? 

2.  Hut  the  plaintiff  claims  that  be  should  have  been  per- 
mitted U}  attach  a  process,  and  make  an  amendment  to  the 
acknowltdgment  of  sorvice  nunc  pro  tmic.  This  motion  was 
9Ui>tain<-(i  by  no  proof.  Section  3490  of  the  Code  says :  "Void 
^eoeem,  or  where  there  is  no  process  or  waiver  thei-eof,  cannot 
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}je  amended,  bot  if  service  be  acknowledged  by  the  defendant, 
and  vjy<m  hearing  te^imony  the  conrt  betmnft  safUfitd  that 
proo:^^  uras  vairfd  by  (he  defendant^  and  that  at  the  time  sach 
service  was  acknowledcred,  bv  accident  or  mistake  the  entrv 
of  such  waiver  was  omitted,  sach  omission  mav  be  supplied 
by  amenflment  nunc  pro  iuneJ^  The  meaning  of  this  is  very 
plain,  so  &r  as  it  applies  to  this  motion.  Not  one  of  its  de- 
mands was  proposed  to  be  met,  and  we  cannot,  unless  we 
make  law,  help  the  plaintiff  out  of  the  difficulty.  Had  there 
been  any  intervening  litigation  on  the  execution  after  it  was 
issuel,  between  plaintiff  and  defendant,  a  different  question 
might  be  presented,  to-wit :  whether  there  had  been  such  ir* 
regularity,  and  such  subsequent  ste|^  taken  in  the  case  by  the 
defendant  as  to  have  barred  his  right  now  to  set  it  up.  I  re- 
fer to  the  well  recognized  principle  that  parties  must  take  ad- 
vantage of  mere  defects  or  irregularities  without  first  raising 
other  Issues  and  protracting  litigation  over  them.  There  is 
no  provision  now  like  that  in  the  act  of  1799,  declaring  that 
process  issued  and  returned  in  any  other  manner  than  therein 
prescribed  shall  be  void.  But  from  what  appears,  this  was 
the  first  time  defendant  met  the  judgment  or  execution,  and 
we  cannot  reverse  the  judgment  of  the  court  below  without 
discarding  all  former  ruliugs  and  nullifying  plain  l^al  requi- 
sitions. 

Judgment  affirmed. 


Albert  B.  Roes,  administrator,  plaintiff  in  error,  rs.  Eliza- 
beth G.  Edwards,  administratrix,  defendant  in  error. 

1.  An  attachment  affidavit  to  the  effect  ''  that  Philetos  H.  Holt,  as  com- 
missioner over  Thomas  Taylor,  a  lanatic,  is  indebted,"  etc.,  is  a  pro- 
ceeding against  Holt,  individually,  as  the  law  of  Georgia  recognises 
no  snch  officer. 

2.  An  attachment  does  not  lie  in  this  state  against  a  lanatic  and  his  com- 
mittee, both  non- residents  of  the  state. 

8.  If,  pending  an  attachment,  the  defendant  die,  and  his  administrator 
be  made  a  party  to  the  proceeding,  with  nothing  more,  and  do  notice 
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be  given,  as  provided  b;  the  3309tli  section  of  the  Code,  the  adminis- 
tratoc  alands  preciaelj  as  did  the  deceased  dt'fendant.  He  mnj  attack 
tbe  validity  or  the  attachment,  and  if  bis  objection  be  good  the  whole 
proceeding  falls. 

Attachment.  Lunatic  Jurisdiction.  Administrators  and 
executors.  Before  Judge  HiLL.  Bibb  Superior  Court.  Apiil 
Term,  1873. 

For  tlie  facts  of  this  case,  see  the  decision. 

Fob  &  Hali.,  for  plaintiff  in  error. 

J.  &  3.  C.  RoTHBRFOED;  C.  B.  WooTEN,  for  defendant. 

Wabseb,  Chief  Justice. 

On  the  24th  day  of  December,  1869,  Elizabeth  Edwards, 
adminiatratrix  of  James  C.  Edwards,  deceased,  made  an  affida- 
vit, as  required  by  law,  tiiat  Pliiletus  H.  Holt,  as  commissioner 
over  Thomas  Taylor,  a  lunatic,  was  indebted  to  her,  as  admin- 
istratrix aforesaid,  the  sum  of  $12,781  25,  besides  interest, 
and  that  said  Thomas  Taylor  and  said  Philetus  H.  Holt,  both 
reside  out  of  this  state.  On  the  same  day  an  attachment  was 
issued  commanding  the  sheriffs  and  constables  of  this  state  to 
seise  so  much  of  the  property  of  Philetus  H.  Holt,  as  coiu- 
mitisiooer  ot^  Thomaa  Taylor,  a  lunatic,  as  will  make  the 
afcHCsaid  snm  of  money,  and  make  return  thereof  to  tlic  next 
May  term  of  the  superior  court  of  Bibb  county.  The  attach- 
ment was  levied  by  the  sheriff  on  several  lots  of  land  and 
other  property,  as  the  property  of  the  defendant  iu  attachment, 
and  returned  to  the  court  as  directed,  whereupon  the  plaintiff 
filed  lier  declaration  founded  on  said  attachment,  iu  which 
she  alli'ged  that  said  Philetus  H.  Holt,  as  commissioner  over 
Thomas  Taylor,  a  lunatic,  owed  to  and  detained  from  her  the 
sum  of  money  aforesaid,  under  a  contract  made  with  her  in- 
testate and  Thomas  Taylor,  in  the  year  i860,  a  bill  of  partic- 
ulars of  which  is  attached  to  the  plaintiiT's  declaration,  in 
which  is  cliorged  the  amount  of  money  for  commissions,  etc., 
I  M  therein  specified  and  set  forth.     At  the  May  term  of  the 
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court  the  defendant,  Holt,  by  his  counsel,  filed  a  demurrer  to 
the  plainti£f'8  attachment  and  declaration  en  the  ground  that 
he  could  not  be  sued  in  the  courts  of  this  state  as  a  committee 
of  Thomas  Taylor,  a  lunatic,  for  the  reason  that  he  had  been 
appointed  such  committee  by  the  supreme  court  of  the  state  of 
New  York,  and  was*  amenable  to  that  court,  and  not  liable  to 
be  sued  in  the  courts  of  this  state,  and  at  the  same  term  of  the 
court  filed  pleas  in  bar  of  the  plaintiff's  action.  Pending  the 
suit  on  the  attachment  proceedings,  Taylor  died,  and  Ross 
was  appointed  his  administrator.  At  the  October  adjourned 
term  of  the  court,  1871,  Ross,  by  an  order  of  the  court,  was 
made  a  party  to  the  attachment  suit  pending  against  Holt,  he 
consenting  thereto,  without  a  regular  scire /acia«  being  issued 
for  that  purpose.  On  this  state  of  the  pleadings  the  case  was 
tried,  and  the  jury,  under  the  charge  of  the  coifrt,  found  a 
verdict  for  the  plaintiff  for  the  sum  of  $11,031  25,  with  in- 
terest from  1st  January,  1863.  Ross,  the  administrator  of 
Taylor,  made  a  motion  to  non-suit  the  case  at  the  trial,  which 
was  refused,  atid  also  made  a  motion  in  arrest  of  judgment, 
and  for  a  new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence,  contrary  to  law,  and  for  error  in  the 
charge  of  the  court,  and  on  several  other  grounds  as  set  forth 
in  the  motion,  all  of  which  were  overruled  by  the  court  on 
condition  that  the  plaintiff  would  write  off  from  the  verdict 
all  over  the  sum  of  ^10,000  00,  in  that  event,  the  plaintiff 
to  have  leave  to  enter  judgment  against  the  defendant,  Ross, 
de  bonis  testatorisy  for  that  amount;  to  which  rulings  of  the 
court  Ross,  as  administrator  of  Taylor,  excepted. 

1 .  The  first  question  to  be  considered  is  the  motion  of  Ross, 
administrator  of  Taylor,  to  arrest  the  judgment  against  him, 
as  such  administrator,  on  the  allegations  contained  in  the 
plaintiff's  attachment  and  declaration  founded  thereon.  The 
question  is  not  whether  the  allegations  in  the  attachment,  and 
the  declaration  founded  thereon,  are  sufficient  to  have  autho- 
rized a  judgment  against  Holt,  the  defendant  therein,  but 
whether  there  is  any  cause  of  action,  or  indebtedness  alleged 
tlierein,  against  Taylor,  the  intestate  of  Ross,  which  would  au- 
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thoriKe  a  judgment  lo  be  rendered  against  him  as  the  adminis- 
trator of  Taylor  rfe6oni«(efl/(ifof(s.  The  affidavit  of  the  plaintiff 
to  obtain  the  attachment,  alleges  that  Holt,  as  commissioner 
over  Thomas  Taylor,  a  lunatic,  is  indebted  to  her,  as  admin- 
istratrix, the  sum  of  $12,781  25.  The  attachment  issued 
thereon  commanded  the  sheriff  to  seize  the  projwrty  of  Holt, 
as  commissioner  over  Taylor,  a  lunatic.  The  attachment  was 
levied  by  tlie  sheriff  on  land  and  other  property  as  the  prop- 
erty of  the  defendant  tiierein.  The  plaintiff*,  in  her  declara- 
tion foiindcfl  on  the  attachment,  alleges  that  Holt,  as  commis- 
sioner over  Taylor,  a  lunatic,  owes  to  and  detains  from  her 
the  sum  of  money  claimed  to  be  due  licr  in  the  attachment  affi- 
davit. Wlio  does  the  plainliff  allege  in  herattachment  affida- 
vit, and  ill  her  declaration,  is  indebted  to  her  the  sum  of  money 
claimed  ?  The  legal  effect  of  her  allegations  is  that  Holt  is 
indebted  to  her  the  amount  of  money  claimed,  in  his  individ- 
ual capacity.  It  is  true  that  she  alleges  that  Holt,  as  com- 
missioner over  Taylor,  a  lunatic,  owes  to  and  detains  the 
money  from  her,  but  the  addition  of  these  wonls  is  only  a 
description  of  the  person  who  is  indebted  to  her.  The  words 
"as  commissioner  over  Thomas  Taylor,  a  lunatic,"  has  no  le- 
gal or  official  signiScance,  under  the  laws  of  this  state.  There 
is  no  officer  here  of  that  description  who  could  be  indebted  lo 
her,  as  such,  in  any  official  capacity,  and  therefore  if  Holt 
WM  indebted  to  her,  as  alleged,  he  must  have  been  indebted 
to  her  in  his  individual  capacity,  as  much  so  as  if  she  had  al- 
leged that  Philetus  Holt,  "  carpenter,"  or  Philetiis  Holt, 
"WacTtsmith,"  was  indebted  to  her.  The  attachment,  and  the 
iletlaration  founded  thereon,  was  a  suit  against  Holt  in  his 
iiidividLial  lapacity,  and  the  addition  to  his  name  "ascommis- 
I  sioner  of  Thomas  Taylor,  a  lunatic,"  is  nothing  more,  in  con- 
L  temptation  of  the  laws  of  this  state,  than  a  mere  description 
t*f  tite  person  sued.  Holt  is  the  defendant  in  the  attachment 
rlrit,  aud  when  he  appeared  and  pleade<l  thereto  the  court  ob- 
\  tuned  jurisdiction  of  his> person  as  to  that  suit.  When  Ross 
Wnme  tiie  administrator  of  Taylor,  if  he  discovered  that  the 
^IWpgty  of  his  intestate  had  been  levied  on  by  an  attachment 
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issued  agaiDst  Holt,  to  satisfy  a  debt  alleged  to  be  due  by  him 
to  the  plaintiff  therein,  it  was  his- right,  as  such  administra- 
tor, to  petition  the  court  to  be  made  a  party  to  that  attach- 
ment suit,  for  the  purpose  of  protecting  the  estate  of  his  in- 
testate. Whilst  it  may  be  true  that  he  could  not  object  to 
the  jurisdiction  of  the  court,  as  to  his  person,  (though  he  filed 
no  plea,  and  was  not  the  original  defendant  in  attachment,) 
still  he  might  raise  any  objections  which  would  defeat  the 
plaintiff's  recovery  in  that  suit,  for  the  protection  of  his  intes- 
tate's estate,  if  it  was  necessary  for  him  to  do  so.  Ross,  as 
the  administrator  of  Taylor,  did  not  represent  Holt,  the  de- 
fendant in  attachment;  he  was  alive  and  represented  himself. 
Ross,  as  administrator,  only  represented  his  intestate.  His 
intestate  was  no  party  to  the  attachment  suit  in  his  lifetime, 
and  Ross,  as  his  legal  representative,  could  not  legally  have 
been  made  a  party  thereto  without  his  consent.  "When  Ross, 
administrator,  was  made  a  party  to  the  attachment  suit  against 
Holt,  the  proceedings  therein  continued  to  stand  just  as  he 
found  them ;  he  filed  no  plea  in  the  case,  and  there  being  ho 
indebtedness  of  Taylor,  the  intestate  of  Ross,  alleged  by  the 
plaintiff  in  her  attachment  affidavit,  or  in  her  declaration 
founded  thereon,  and  no  cause  of  action  against  the  intestate 
of  Ross  alleged  therein,  which  would  have  authorized  a  judg- 
ment de  bonis  testatoins  to  be  rendered  against  him,  as  such 
administrator,  he  had  the  right  to  move  the  court  to  arrest 
the  judgment  against  him  on  that  ground,  and,  in  our  judg- 
ment, the  court  erred  in  overruling  that  motion,  so  far  as  the 
defendant  Ross,  administrator  of  Taylor,  was  concerned. 

2.  But  let  us  take  the  view  of  the  case  as  presented  and 
injjisted  on  by  the  plaintiff,  that  this  was  an  attachment  sued 
out  by  her  against  Holt,  as  commissioner  over  Thomas  Tay- 
lor, a  lunaticj,  to  collect  a  debt  due  by  the  lunatic  to  her  in- 
testate, and  that  both  Holt,  the  commissioner,  and  the  lunatic 
resided  out  of  the  state,  and  that  the  laws  of  this  state  recog- 
nized such  an  officer  as  a  commissioner  of  a  lunatic.  By 
what  statute  of  this  state,  or  by  what  authority  of  law,  was 
the  plaintiff  authorized  to  sue  out  an  attachment  against  such 
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comnitssioner  of  the  lunatic,  both  living  oat  of  tlie  state,  and 
liave  tlie  same  levied  on  tlie  propert)'  of  the  lunatic  iu  this 
state?  We  know  of  none,  and  none  yfos  cited  on  the  argu- 
ment The  only  provision  made  for  issuing  an  attachment 
against  a  fiduciary  trustee  by  the  laws  of  this  state,  so  tlir  as 
Tire  have  any  knowledge,  is  when  an  executor  or  administra- 
tor «han  be  actually  removing  or  about  to  remove  the  properly 
of  his  deceased  testator  or  intestate  without  tlie  limits  of  any 
county  in  this  state,  and  then  judgment  cannot  he  entered  up 
against  them  until  after  tlie  expiration  of  two  y«ars  from  the 
granting  of  their  letters  testamentary  or  of  administration  : 
Code,  section  3277,  The  general  assembly  of  this  state  have 
not  yet  authorized  an  attachment  to  issue  against  a  lunatic, 
or  his  guardian,  who  is  not  presumed  to  have  the  capacity  to 
do  any  wrong  to  any  one,  or  the  discretion  to  control  his  [MW- 
ers  of  locomotion,  uor  has  it  authorized  an  attach  mcntto  issue 
against  snch  lunatic,  or  his  commissioner,  residing  out  of  this 
slate,  and  te  seize  the  property  of  such  lunatic  ia  tiiie  statt;, 
and  it  is  not  at  all  probable  that  it  will  ever  do  so,  for  reasons 
apparent  to  every  one.  Tlterefore,  according  to  the  plaintiff's 
own  theory  of  tiiie  case,  tliere  was  iw  law  to  autliorize  the  is- 
suing of  the  attachment  against  Holt,  as  coram  issieiier  over 
Thoraae  Taylor,  a  lunatic  residing  out  of  this  state,  and  to 
seize  the  proper^  of  such  lunatic  in  this  state,  and  that  being 
ao,  the  court  erred  iu  not  granting  tlie  non-suit  so  far  as  the 
attaciiuient  prooeeding  afl^ted  the  rights  oC  the  deceased  iu- 
festatic  lunatic,  represented  hy  Rose,  his  administfator,  before 
tbe  court. 

3  It  woA  insisted  on  the  aTgument  for  tlie  defendant  in  er- 
nt,  tliat  notwi  the  tan  ding  the  attachment  may  have  been  void, 
jret  08  Bose,  the  administrator  of  Taylor,  became  a  party  to 
the  suit,  lie  could  not  afterwards  object  to  the  validity  of  the 
altachmcut,  but  that  the  plaintiff  might  proceed  against  him 
as  in  othor  cases  at  common  law.  "Whether  tiie  plaintiff  can  do 
ihat,  after  the  defendant's  making  defense  and  pleading  to  the 
luerilg  of  the  action,  wlien  the  attachment,  which  is  the  founda- 
tiua  gf  ibe  suit,  is  void,  we  express  no  opiuion.     In  tiiis  case, 
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Ross,  the  administrator,  was  not  sen/ed  with  notice  bv  the  plain- 
tiff as  required  by  the  3309th  section  of  the  Coile,  and  he  did 
not  reple\'y  the  property  levied  on,  nor  did  he  appear  and  mak^ 
defense  to  the  suit ;  he  filed  no  plea  thereto,  he  appeared  and 
was  made  a  party  only,  that  was  all :  See  Code,  3328,  3461. 
Not  having  filed  any  defense  to  the  suit  or  pleaded  to  the  merits 
thereof,  or  been  serx-ed  with  ten  days*  notice,  and  not  having 
replevied  the  proi)erty  levied  on,  he  had  the  right,  although 
made  a  party,  to  except  to  the  jurisdiction  of  the  court,  as  to 
the  subject  matter  of  the  attachment,  and  to  move  the  court 
to  dismiss  the  proceedings  as  he  did.  If  the  attachment  was 
sued  out  against  Holt,  for  a  debt  allied  to  be  due  the  plain- 
tiff in  his  individual  capacity,  and  such,  we  think,  is  its  legal 
effect,  for  the  reasons  hereinbefore  stated,  then  the  judgment 
against  Eoss,  administrator  of  Taylor,  should  have  been  ar- 
rested. If  the  attachment  was  sued  out  against  Holt,  as  com- 
missioner of  Thomas  Taylor,  a  lunatic,  both  residing  out  of 
this  state,  as  the  plaintiff  insists  that  it  was,  then  the  non-suit 
moved  for  by  Ross,  the  administrator  of  Taylor,  should  have 
been  granted,  so  far  as  the  rights  and  interests  of  his  intestate 
were  concerned,  for  the  reason  that  the  attachment  was  issued 
against  Holt,  as  commissioner  over  Thomas  Taylor,  a  lunatic, 
without  authority  of  law.  Whether  the  attachment  was  sued 
out  against  Holt  as  being  indebted  to  the  plaintiff  in  his  in- 
dividual capacity,  or  whether  it  was  sued  out  against  Holt  as 
being  indebted  to  the  plaintiff  as  commissioner  over  Thomas 
Taylor,  a  lunatic,  the  judgment  of  the  court  below  should  be 
reversed  so  far  as  the  same  affects  the  estate  of  Thomas  Tay- 
lor, the  intestate  of  the  defendant  Ross. 

The  view  which  we  have  taken  of  this  anomalous,  her- 
maphrodite proceeding  to  seize  and  subject  the  proi>erty  of  a 
lunatic  living  beyond  the  limits  of  the  state  to  the  i>ayment 
of  the  plaintiff's  alleged  demands,  will  necessarily  control  it 
we  therefore  express  no  opinion  in  relation  to  the  other  ques- 
tions made  in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Fontainp  VK.  The  I^agte  and  Pbenix  Manufaoloring  Company. 
McCay,  Judge,  concurred  from  the  bench,  as  follows : 

1.  A  defendant  in  attachment,  who  has  not  been  served 
with  notice  by  the  plaintiff,  under  section  3209  of  the  Code, 
may  appear  and  object  to  the  validity  of  the  attachment,  and 
if  the  objection  is  a  good  one,  the  whole  proceeding  falls,  nor 
is  this  right  to  dismiss  the  whole  lost,  because  t!ie  defendant 
files  a  plea  to  the  merits  cotemporaneously  with  his  objection 
to  the  validity  of  the  attachment. 

2.  An  attachment  does  not  lie  in  this  State  against  a  luna- 
tic and  his  committee,  both  non-residents  of  the  State. 

3.  If,  pending  an  attachment,  the  defendant  die  and  his  ad- 
ministrator be  made  a  party  to  the  proceeding,  with  nothing 
more,  and  no  notice  be  given,  as  provided  by  the  3309th  section 
of  the  Code,  the  administrator  stands  precisely  as  did  the  de- 
ceased defendant.  He  may  attack  the  validity  of  the  attach- 
ment, and  if  his  objection  be  good  the  whole  proceeding  falls. 


Theophilub  S.  Fostaine,  plaintiff  in  error,  vs.  The  Eagle 
AND  Phenix  Manufactubing  COMPANY,  defendant  in 
error. 

To  canatltDta  an  election  bj  tbe  seller  between  n  principal  and  agent,  so 
tlwt  tbe  giving  credit  to  the  agent  will  prevent  tbe  seller  from  afier- 
VMrd  demanding  payment  of  the  principal,  it  Bhould  appear  thut  the 
sndit  was  given  ezclaairely  to  the  agent. 

Sales.  Principal  and  agent.  Before  Judge  James  John- 
SOS,     filuscogee  Superior  Court.     May  Term,  1873. 

The  Eagle  and  Phenix  Manufacturing  Company  bronglit 
OOmphiint  against  Theophilus  S,  Fontaine,  on  an  account  for 
goods  sold,  amounting  to  $105  29.  The  defendant  pleaded 
tbe  general  issue. 

The  evidence  made  the  following  case :  The  defendant  ap- 
tollie  secretary  and  treasurer  of  the  plaintiff  to  pur- 
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of-a.%e  a  J.  ill  r-f  g»»l=.  The  plain::?,  ihrxi^  siiJ  offioer,  de- 
cl:iie»3  ir..  5^1!  iLe  g*>:-fe  to  him  b»=€a35e  ibe  meivi^ase  object- 
ed to  itr  s-rllsag  to  coDSusiefS.  The  secrrtarr  told  the  de- 
f^iZni  to  prcpcme  a  merchant  to  poichase  tbe  g*»is  Jbr  him, 
SkzA  explained  that  this  coarse  was  amply  to  erale  the  dtj 
taxe*.  S'jhseqnent  to  this,  W.  A.  Boiden,  a  meicfaant,  or- 
d-i-re*]  the  g^jiods  for  dd^ndant.  %The  mefchai>iize  was  charged 
t*>  defendant  in  the  original  bo>)k  of  entrie?,  bat  the  acooont 
w^i  p>§t€d  in  the  ledger  to  Bard^n.  The  latter  was  to  ool- 
leet  the  price  of  tlie  gOfxls  {h>m  the  defendant  for  the  plain- 
xiffy  becaase  the  plaintiff  would  not  sell  to  consaniCTSb  and  the 


eotrie^s  were  made  as  ak^ve  set  forth  for  this  reason/  An 
coont,  in  which  the  goods  were  cfaargied  to  Barden,  w:as  le- 
jjesLiedly  presented  to  him  for  payment.  The  goods  were  de- 
li vere<l  to  the  defendant.  The  secretary  of  the  plaintiff  tes- 
t:fi^:«l  expressly  that  the  credit  was  extendeil  to  the  defendant. 
Sul>^e^^aent  to  the  sale  Barden  was  burnt  oat,  and  became  in- 
s-'^Ivent.     He  was  largely  indebted  to  the  defendant. 

Tlie  court  charged  the  jury  as  follows : 

"l^t.  That  if  the  evidence  shows  that  defendant  bought 
tlie  gff'j'hf  and  they  were  delivered  to  him,  then  the  defendant 
k  lialJe. 

"2d.  If,  however,  the  goods  were  sold  to  Barden,  and  not 
to  defendant,  then  the  defendant  is  not  liable  for  them. 

"  3^1.  If  defendant  procured  Barden  to  purchase  the  goods 
f'jT  him,  and  he  did  so,  and  defendant  received  tii^,  then  he 
is  liable  for  them. 

"  4c]i.  If  the  arrangement  was  that  Barden  should  buy  the 
gof/ls  i^ir  defendant,  in  order  that  the  plaintiff  might  avoid 
the  jiaymcnt  of  a  tax,  and  that  the, goods  should  be  charged 
to  Banlen,  to  evade  l)eing  charged  the  tax,  and  under  this  ar- 
rangement defendant  received  the  goods,  then  he  is  liable." 

To  c^ach  of  said  charges  defendant  excepted. 

Defendant  requested  the  court  to  cliarge  the  jury  as  follows : 

"  1st.  If  the  jury  believe  from  the  evidence  that  the  bill  of 
goofU  was  charged  on  the  ledger  to  Barden,  and  afterwards 
the  account  was  made  out  to  him,  Banlen,  individually,  and 
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several  times  presentwd  to  him  for  i>ayment,  that  they  might 
consider  this  as  an  election  on  the  part  of  the  plaintiff  to 
credit  Barden  instead  of  defendant. 

"2(1.  Tliat  if  the  plaintiff  knew  the  principal,  Fontaine, 
at  tbe  time,  and  yet  elected  to  give  credit  to  liis  agent,  Bar- 
den, it  must  be  taken  to  have  abandoned  their  right  to  charge 
defendant. 

"3d.  That  if  the  jury  believe  that  plaintiff  made  an  ar- 
rangement to  sell  the  goods  to  evade  tlie  tax  lawa,  they  cannut 
recover." 

Tbe  court  refused  to  chai^  as  requested,  and  defendant  ex- 
cepted. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  upon  each  of  the  aforesaid  grounds  of  excep- 
tioD.     The  motion  vnis  overruled,  and  the  defendant  excepted. 

BcssEix  &  Raiford,  for  plaintiff  in  error. 

C.  H.  Williams;  Pbabody  &  Brasnos,  for  defendant. 

Trippe,  Judge. 

The  main  question  in  this  case  was  one  of  fact — to  ivhora 
was  credit  for  the  goods  given,  or  rather  was  credit  given  by 
the  seller  to  Bardon,  exclusively,  so  as  to  make  it  an  election 
that  would  disable  him  fi-om  afterwards  demanding  payment 
of  Fontaine?  This  point  arises  under  the  second  request 
made  by  counsel  for  the  defendant  below.  That  request  was, 
.  "If  plaintiff  knew  the  principal,  (Fontaine,)  at  the  time,  and 
yet  elected  to  give  credit  to  his  agent,  (Barden,)  it  must  be 
laken  to  have  abandoned  its  right  to  charge  defendant."  Sec* 
tion  2198  of  the  Code  is,  "If  the  cre<iit  is  given  to  the  agent 
fcy  the  choice  of  the  seller,  he  cannot  afterwards  demand  pay- 
,  stent  of  the  principal." 

At  first  glanoe  it  might  appear  tliat  under  this  section  it 

B  error  for  tbe  court  to  refuse  the  charge.     But  what  were 

tlie  facta:     Tbe  goods  were  bought  by  Barden  for  Fontaine, 

feodant.     They  were  8hipi)ed  by  the  (actory  to  tbe  de- 
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fendant.  He  receiveil  them  and  a^ed  them.  They  were  en- 
tererl  in  the  original  book  of  entries  to  Fontaine,  thoagh 
transferred  to  the  ledger  to  Barden.  The  officer  of  the  fiic- 
tory  who  sold  the  goods  testified  that  he  gave  the  credit  to 
Fontaine,  and  looked  to  him  for  payment,  and  that  at  one 
time  defendant  promised  to  pay  the  bill.  That  the  bill  was 
presented  to  Barden  several  times,  ag  he  was  to  ci>Ilect  it  for 
the  factorv.  There  was  counter- testimonv  tendin^:  to  show 
that  credit  was  given  to  Barden.  In  Wt/len  ami  oihers  r». 
Collins  ^  Company^  9  Gtr^-gia^  224,  it  was  held  that  io  order 
to  constitute  an  election  to  credit  the  agent  so  as  to  discbarge 
the  principal,  it  must  appear  that  exclusive  cretlit  was  given 
to  the  agent,  and  that  the  bare  circumstance  of  ha\'ing  chargeil 
the  goods  to  the  agent  on  the  books  d«>es  not  constitute  such 
an  eIe<nion,  nor  docs  the  taking  of  the  note  of  the  agent  in 
liquidation  of  the  account.^*^\nd  it  is  statctl  as  a  general  re- 
sult of  the  authorities,  that  in  the  absence  of  proof  that  the 
seller  intended  to  exonerate  the  principal,  the  presumption 
would  be  that  he  does  not.  It  is  true  that  an  election  delib- 
erately made,  with  knowledge  of  the  facts,  is  conclusive.  But, 
as  has  been  stated,  it  must  appear  that  the  seller  has  chosen 
to  make  the  agent  his  debtor,  dealing  with  him  and  him  alone, 
and  that  exclusive  credit  was  given  to  him :  9  B.  &  C,  78 ; 
4  Taunt.,  574 ;  15  East,  62.  There  may  be  many  cases  in 
which  both  the  agent  and  the  principal  may  be  bound,  and 
several  of  them  are  referred  to  in  Wylcy  and  othas  vs.  Coliina 
A  Company^  supra.  In  this  case,  the  mere  fiict  that  the  ac- 
count, which  was  entered  in  the  original  book  of  entries  to 
the  princifial,  was  afterwards  transferred  to  the  agent's  ac- 
count, in  the  ledger,  and  presented  to  him,  does  not,  of  itself, 
or  under  the  testimony  in  the  case,  make  it  such  a  case  of  ex- 
clusive credit  given  to  Barden  as  to  bar  the  creditor  of  all 
right  to  go  on  Fontaine.  At  least,  under  the  testimony,  the 
written  request  should  have  contained  that  point,  to-wit :  not 
whether  any  credit  was  given  to  Barden,  but  whether  it  was 
so  given  as  to  be  exclusive  of  any  right  of  the  seller  to  de- 
mand payment  afterward  from  the  principal. 
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Tliere  was  no  evidence  of  any  cily  taxes  having  been  im- 
posed on  tbc  goods  sold,  which  were  avoided  or  intended  lo 
be  avoided,  so  as  to  make  tlie  contract  void  on  that  account. 
No  ordinaDce  of  tbe  city  of  Columbus  was  introdnced,  and 
there  was  no  proof  of  tbe  violation  of  any  law,  state  or  mu- 
uicipal.  As  lo  whether  the  contract  would  have  been  void  or 
illegal  l>ad  there  been  suijh  testimony,  we  do  not  decide. 

Judgment  afBruied. 


James  Henderson,  plaintiff  in  error,  vs.  Samuel  Le-\t, 
Ordinary,  for  use,  defendant  iu  error. 


i  creditor  of  the  intestate,  except  as  provided  in  the  3386tli  section  of 
the  Code,  cannot  institute  suit  sgainat  this  administrntor  and  the  secu- 
rities on  his  bond,   unlil  he  has  recovered  a  judgment  agaiuri  the 
administrator  showing  a  deeatlaeit. 
McCa7,  Judge,  concurs  on  dlOerent  grounds. 

Administrators  and  executors.     Judgments.     Before  Judge 
GiBsou.     Richmond  Superior  Court.     October  Term,  1873. 

For  the  fects  of  this  ease,  see  the  decision. 

Marcellus  p.  Foster,  for  plaintiff  in  error. 

1st.  Judgment  against  administrator  in  favor  of  cretlitor, 

ocmdition  precedent  to  suit  on  bond:  3  Redfield  on  "Wills,  top 

page  93  to  95,  (bottom  95-6)  d  seq.,  and  notes ;  Ibid.,  top 

Itag£a2(J(i  au.l  2f;7,  and  notes;  76iW.,  top  page,  269,  (12;)  3 

[  ISck.,   128;  10  Pick.,  75;  Code,  sections  3383,  3384,  3386; 

L  SGeoi^ia  Exports,  307,* e(  aeq.;  7  Georgia  Itei>ort3,  31;  7 

\Jidd,,5K>\ ;  Soiilhern  Law  Review,  (October  number,  1873,) 

t  MP  635 ;  Code,  3573 ;  Ibid.,  Preliminary  Provisions,  sec- 

Sd.  The  dccliiration  does  not  locate  the  plaintiff  within  any 
[  of  the  exccplintis  to  the  above  general  rule :  2  Georgia  Re- 
(.iOl;  Coke's  Litt.,  30  aud  36;  13  Georgia  Reports, 
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192;  Douglass^  278;  3  Blackstone's  Commentaries,  226,  and 
note;  1  Leon,  18;  2  Saund.,  62;  4  Camp.,  20;  11  East, 
638.  See  cases  cited  in  1  Chitty  on  Pleadings,  206 ;  Stephen 
354. 

Frank  H.  Miller,  by  E.  H.  Clark,  for  defendant. 

let.  The  question  of  misjoinder  qin  only  be  raad^  by  plea 
in  abatement,  and  not  by  demurrer  or  motion :  27  Georgia, 
1 13 ;  35  Ibid.y  74 ;  48  Ibid.,  482 ;  45  Ibid.,  89.  Plea  in  abate- 
ment  must  be  filed  at  the  first  term:  Code,  3456;  28  Georgia, 
543.      • 

2.  Tl)e  case  was  dismissed  as  to  Lamback,  executor,  because 
he  was  sued,  before  the  expiration  of  twelve  months  from  liis 
qualification,  and  the  case  proceeded  against  the  other  defend- 
ants sued :  Code,  3485. 

3d.  The  action  was  in  the  statutory  form,  which  only  re- 
quires the  breach  to  be  set  out  plainly:  Code,  3391,  3399, 
Everything  else  is  supplied  by  proof:  13  Georgia,  311 ;  22 
Ibid.,  586,  and  it  does  not  appear  but  that  such  proof  was 
supplied,  or  could  be,  as  a  verdict  was  taken  by  Henderson's 
consent. 

4th.  The  admission  of  assets,  failure  to  make  returns,  to  ac- 
count and  pay,  are  suflScient  to  authorize  a  suit  on  the  bond, 
without  first  establishing  a  devastavit,  by  a  judgment  against 
the  administrator:  43  Georgia,  275;  Code,  2507  ;  Williams 
on  Executors,  444.  The  Act  of  March  5,  1856,  145,  section 
2,  ratified  all  such  suits  as  had  been  brought,  and  placed  cred- 
itors on  the  same  footing  as  distributees,  under  Act  January 
15th,  1852.  The  Act  of  December  13th,  1820,  Cobb's  Digest, 
484,  has  been  held  to  require  suit  against  an  administrator  be- 
fore suing  security  on  the  bond :  7  Georgia,  31.  But  this  de- 
cision was  made  before  the  prohibition  against  reversing  a  de- 
cision :  Act,  1858,  74,  and  presents  entirely  a  question  of  law 
which  the  Code  provides  may,  on  motion,  be  reheard,  and  is 
doubted  by  the  court,  in  23  Georgia,  184.  If  such  decision 
affects  this  case,  permission  is  asked  to  review  it. 

In  licvy,  ordinary,  vs.  Glendenning,  decided  November  25, 
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1873,  this  court  leaves  as  an  o])en  question  this  right  tu  sue  on 
tlie  bond  without  first  establisliing  adevatlavU  for  an  unliqui- 
dated account  ofdec«ase<).  In  that  case  asseld  were  not  shown; 
plene  adminigtravit  was  pleatied,  and  tlie  court  was,  on  the  trial, 
requested  to  charge  this  m  the  law.  That  waa  a  case  claim^ 
to  he  for  an  unliquidated  demand,  while  goods  sold  and  de- 
hvered  on  written  order  is  nut  an  unliquidnted  demand :  20 
Georgia,  661. 

AVarner,  Chief  Justice, 

This  was  an  action  brought  by  the  plaintiff  against  the 
principal  and  securities  un  an  athninistra tor's  bond  to  recover 
a  debt  all^;cd  to  be  due  the  plaintiff  by  the  intestate  in  his 
lifetime.  The  plaintiS*  alleged,  as  a  breach  of  the  bond,  the 
&ilure  of  the  administrator  to  make  annual  returns*  of  his 
acts  and  dotugs  as  required  by  law,  and  to  account  to  the  ordi- 
nary for  the  money  received  by  him  as  administrator;  his 
failure  to  pay  the  debts  of  deceased,  as  required  by  law,  and 
among  them  the  debt  due  the  plaintiff  for  $1,^28  91  besides 
interest,  assets  sufficient  to  pay  said  debt  having  come  into  his 
hands  to  be  administered,  and  notice  of  the  debt  having  becu 
given  him  within  twelve  months  from  his  qualification;  his 
&ilure  to  call  to  account  Frederick  Lamback,  as  survivor  of 
the  firm  of  Lamback  &  Cooper,  of  which  his  intestate  was  a 
partner,  and  to  settle  up  the  aflairs  of  said  firm  ;  tlie  receipt 
by  him  as  administrator,  of  the  proceeds  arising  from  the  sale 
•r  real  and  personal  property  of  his  intestate,  and  failure  to 
pay  out  tlie  siiiiie,  accordinii;  to  law,  to  the  creditors  of  his  in- 
tetete.  Henderson,  one  of  the  defendants,  filed  a  special  de- 
■lirrer  to  the  plaintiff's  action,  and  for  cause  of  demurrer  a.\- 
I^Bd  that  he  was  only  security  on  the  administrator's  bond, 
IbtttheplaiDtitfiiad  notretluced  his  debt  to  judgment  against 
fte  (idniiiiistmtiir,  as  he  was  hound  tfl  do  before  he  had  any 
I^t  of  actidii  upon  said  bond  against  his  securities.  The 
OMrt  o\-erruluil  tlie  demurrer,  and  the  defendant  excepted. 
MfSim  can  be  no  doubt  that  under  the  taw,  as  decided 
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by  this  court,  prior  to  the  adoption  of  the  Code  and  the 
legislative  enactments  embodied  therein,  a  suit  could  not  be 
maintained  on  an  administrator's  bond  against  him  and  his 
securities  until  a  judgment  had  first  been  obtained  against  the 
administrator,  establishing  a  deixi^arit:  i?«y,  admmistrator, 
vs.  Ihe  Justices  of  the  Inferior  Court  of  Macon  county,  6 
Georgia  Reports^  303.  The  qiiestion  made  by  the  record  before 
us  is,  how  far  and  to  what  extent  has  the  law,  as  heretofore 
adjudicated  by  this  court,  been  altered  and  changed  by  the 
Code  and  the  legislative  enactments  embodieil  therein,  in  rela- 
tion to  suits  on  administrators'  bonds?  The  latter  part  of 
section  2507  of  the  Code  declares:  '*Xo  prior  judgment  es- 
tablishing the  liability  of  the  administrator  for  a  devastavit 
by  him  shall  be  necessary  before  suit  against  the  sureties  on 
the  bond.'*     Whether  this  refers  exclusivelv  to  such  suits  on 

m 

the  borid  when  the  administrator  is  beyond  the  jurisdiction  of 
tlie  court,  or  is  dead,  and  his  estate  unrepresented,  or  is  in 
such  a  position  that  an  attachment  might  be  issued  against 
him,  may  be  admitted  to  be  a  doubtful  question.  All  that 
can  be  claimed  under  this  section,  in  any  view  of  it  as  to  the 
alteration  of  the  old  law,  is  that  no  prior  judgment  establish- 
ing the  liability  of  the  administrator  for  a  devastavit  shall  be 
necessary  before  suit  against  the  sureties  on  the  bond.  The 
3384th  section  of  the  Code  alters  and  changes  the  old  law  so 
as  to  allow  a  distributee  or  legatee  to  sue  the  administrator 
and  his  securities  on  his  bond  in  the  first  instance.  The 
3385th  section  alters  and  changes  the  old  law  so  as  to  allow  a 
ward  to  institute  his  suit  against  his  guardian,  who  refuses  to 
settle,  on  his  bond,  in  the  first  instance,  without  first  suing  the 
guardian.  The  3386th  section  alters  and  changes  the  old  law 
so  as  to  allow  any  party  in  interest,  or  any  person  having  de- 
mands against  an  executor,  administrator  or  guardian,  when 
such  executor,  administrator  or  guardian  shall  remove  from 
this  state,  or  place  himself  in  such  a  situation  as  by  the  pro- 
visions of  the  Code  an  attachment  would  lie  against  a  debtor, 
or  if  such  executor,  administrator  or  guardian  is  dead,  and  his 
estate  unrepresented,  theu  suit  may  be  instituted  on  the  bond 
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against  the  sureties,  or  any  one  of  them,  in  the  first  instance, 
without  first  obtaining  judgment  against  such  executor,  ad- 
ministrator or  guardian  in  his  repreiientative  character.  The 
words  "ill  the  first  instance,"  as  used  in  these  sections' of  the 
Code,  are  significant  words  as  to  the  inUention  of  the  legisla- 
ture. The  plaintiET  does  not  sue  as  a  legatee,  distributee  or 
ward,  but  as  a  creditor  who  has  claims  to  have  a  debt  due  to 
him  by  the  intestate  iu  his  lifetime,  and  he  does  not  allege  in 
his  declaration  that  the  administrator  is  out  of  the  state,  or  iu 
such  situation  as  would  authorize  an  attachment,  or  that  he  is 
dead,  and  his  estate  unrepresented,  therefore  he  is  not  within 
any  of  the  provisions  of  tlie  Code  which  takes  his  case  out  of 
the  old  law,  even  if  there  was  no  other  provision  of  the  Code 
applicable  to  it.  But  there  is  another  scctiou  of  the  Code  ap- 
plicable to  his  case.  The  3383  section  declares,  that  upon  the 
rendition  of  a  judgment  in  favor  of  a  party  against  an  exec- 
utor or  administrator  upon  any  liability  of  the  deceased,  and 
a  return  of  nulla  bona  by  the  sheriff  or  otlier  officer  author- 
ized to  make  the  same,  the  said  party  may  at  once  proceed  to 
Bue  upon  the  bond  of  the  executor  or  administrator,  and  may 
recover  judgment  gainst  the  principal  and  his  sureties  in  the 
same  action,  and  if  the  principal  has  removed  beyond  the  lim- 
its of  this  state,  or  lias  departed  this  life,  and  has  no  legal 
representative,  tJien  he  may  sue  the  sureties  on  his  bond.  It 
follows,  therefore,  in  view  of  the  old  law,  and  the  several  pro- 
vieions  of  the  Code  before  cited,  that  the  plaintiff  as  a  credi- 
tor of  the  intestate  cannot  institute  his  suit  for  the  collection 
<tf  bis  debt,  in  the  first  instance,  on  the  administrator's  bond 
againiit  him  and  his  securities,  but  should  have  first  instituted 
his  suit  for  the  collection  of  his  debt  against  the  administra- 
tor, obtaineil  judgment  therefor,  had  an  execution  issued  there- 
on, and  if  the  retura  of  nulla  bona  was  made  on  it  by  the 
itenff,  then  he  could  have  instituted  suit  on  his  bond.  The 
S  of  Morgan  vs.  Weet,  43  Georgia  Reports,  272,  cited  on 
'  feeai;gument,  was  an  action  brought  by  minor  wards  on  the 
idmiujslrator's  bond,  and  not  by  a  creditor  of  the  intestate,  as 
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in  this  case.     In  our  judgmenti  the  court  erred  in  not  sus- 
taining the  defendant's  demurrer  to  the  plaintiff's  declaration. 
Let  the  judgment  of  the  court  below  be  reversed. 

McCat,  Judge,  concurred  from  the  bench  as  follows: 

I  concur  in  the  judgment,  but  I  do  so  on  the  ground  that 
the  plaintiff  has  not  alleged  that  the  administrator  had  assets 
sufficient  to  pay,  and  that  they  have  all  been  wasted  by  him^ 
so  that  a  suit  against  him  as  administrator  must  prove  wholly 
useless  and  nugatory.  I  am  not  prepared  to  say  timt  in  such 
a  case,  the  law  will  require  a  creditor  to  do  so  useless  and  ex- 
pensive an  act  before  he  can  sue  the  bond.  A  judgment 
against  the  administrator  establishing  a  devastarit  is  made  un- 
necessary by  the  express  words  of  the  statute,  and  as  in  the 
case  of  a  waste  of  all  the  assets  by  the  administrator,  a  suit 
against  him,  as  such,  is  only  necessary  to  establish  the  exis- 
tence and  waste  of  the  assets,  I  think  it  unnecessary  under 
our  law. 


EiLEY  Wiusoy,  ])laintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

The  evidence  in  this  case  was  sufficient  to  sastain  the  verdict,  and  the 
court  did  not  err  in  overruling  the  motion  for  a  new  trial. 

Criminal  law.  New  trial.  Before  Judge  Strozer.  Mitch- 
ell Superior  Court.     May  Adjounied  Term,  1873. 

Riley  Wilson  was  placed  on  trial  for  the  offense  of  carrying 
concealed  weapons,  alleged  to  have  been  committed  on  April 
3d,  1873.     He  pleaded  not  guilty. 

The  evidence  made  substantially  the  following  case:  On 
the  day  allied  in  the  indictment  the  defendant  was  engaged 
in  whipping  his  wife.  Some  persons  interfered,  and  amongst 
them  one  Sol  Davis.    The  defendant  opened  the  door  of  his 


ATLANTA,  JANUARY  TEKM,  1874.  41 

McLendon  c*.  Wilson,  Callawaj  &  Company. 

house,  pulled  out  of  Iiia  right  breechea  pot-ket  a  pistol,  point- 
ed it  at  Davis,  ami  saiJ  to  him,  "G — d  d — n  you,  if  you 
don't  leave  I  will  slioot  your  liver  pin  out."  The  defendant 
had  been  ofteo  seen  with  tlic  pistol.  He  habitually  carried 
it  iu  his  breeches'  pocket.  The  pistol  had  butone  barrel,  and 
.  was  about  nine  inches  long. 

One  witness  testified  that  he  supposed  he  could  have  seen 
the  pistol  had  he  looked  at  defendant's  jHJcket  before  it  was 
drawn.  The  first  he  saw  of  it  was  when  defendant  was 
brandishing  it  at  Sol.  Davis.  The  other  witness  stated  that 
he  could  not  tell  whether  he  could  have  seen  the  pistol  or  not 
by  looking  at  defendant's  pocket  before  it  was  drawn.  He  first 
saw  it  when  the  defendant  was  in  the  act  of  taking  it  from 
his  pocket. 

The  defendant  introduced  no  testimony. 

The  jury  found  tlie  defendant  guilty.  He  moved  for  a 
new  trial,  because  the  verdict  was  contrary  to  the  law  and  the 
evidence.    The  motion  was  overruled,  and  he  excepted. 

T.  R.  Lyon;  J.  H.  Spe.\oe,  for  plaintiff  in  error. 
B.  B.  Bower,  Solicitor  General,  for  the  State. 
Tbippe,  Judge. 

It  is  sufficient  to  remark  that  the  verdict  was  fully  justr- 
■    fied  by  the  evidence,  and  as  no  error  of  law  is  complained  of 
it  was  not  error  in  the  court  below  to  refuse  a  new  trial. 
Judgment  affirmed. 


Jbse  McLendon,  plaintiff  in  error,  vs.  Wilson,  Calla- 
way &  Company,  defendants  iu  error. 
L  A  HltleraCDt  of  accoants  between  a  Victor  nnd  hia  principal,  the  prin- 
ctp*1  giving  his  promiBBory  notes  for  tbe  amount  of  the  factor's  da- 
Band,  but  at  the  time  protesting  against  its  fuirnesB,  is  not  an  estoppel 
npOB  tii«  principal  who  gives  the  notes.  The  fairness  or  legalitj  of  tbe 
'i  alill  open  to  inquiry,  even  ihaugh  no  fraud  or  mistake,  ot 

.  you  T-ii.  4. 
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^  A  U^zry.T  iad  L.if\s./xd  21-34*7  i *  A  :.;  t  ir^iLse  -:•:£:.: p..  :■-  a«  5*:Ii  ct 
".-.*  u*^t,r  -ipci  A  i  v-iv.'-.a^  a-rs  ::r  i-./f  :Tn  r-an-r-in^iz.  :;r  aj  *f- 

ae:v.-,-r.'«irTir.z  tz*  zr§z  -mi-'n  iji -:ri-*r  :■:  *t:1  :^  irr->iL  Pie  fiw^^r 
it.-ri  TO  »«tyi  u  iireci*-!.  ii:  ■^r:-.*  *->  A  i-irLrliiz  txkla*:  i  sale-  ftskis^ 
a'*  :-.ra.*r  -i'r*«L:r..  *.--i  itiAi.'-^  "Jul":  i*  ▼:«!!£  i:^i  :':r  &  2«c:'*r  aiar- 
k  *'.  . .-/ *:».i  A  i  --  --  ^  1 :  i.  r-iC5  ■: : i*rvli^^  A «  : <:'-  =r  1 :  15  c-a  1:  *  :":  rw»ri. 
U'Jt-^r*  yf  *»:.ii  lir  ci.in.:5*r  ■»'*r*»  5.*^.:  ij-i*  :*»,::■: r  ;.:■  A.  \."  cf  wsira 

;r.^  t>  i*cl:i*.  -=.:;!  &£  '.-riz'iu  in  r»*j"T  w  &  Ir::«r  ia5:*;^:ig  :-:;  sriscrac- 
•Jor-J,  A  "■'?':':*.  fi'Si-I- »  .>i  i::*  &rli:iAl  orier  »::a  la*  dr*':  siipaiiat, 
jtr.i  r*;«:ii*::s£  kll  fci:i:rI:T  ::-r  *::t  ie'^j.  Tae  uccir  *;L1.  ieli  tie 
co"Vi  fjT  i.:2i*  ;:2:*.  eT*:i  if;cr  iiia  I*u*r.  »ni  lie  saz:*  »»5  ai  lakK 

I/i^J,  :h.%s  ;t  vu  :he  ^iaty  cf  A  to  aaj-rer  tc*  lexers  ::  h*  'i':d  so:  co=- 
i<«i;  v>  :S:e  ic^  t-'.i  :afe-:  of  the  fici-^r  *=  :aereia  eipre-Asei.  aal  that 
f.e  ca-r.-,:  eos:p!a:a  of  ih*  bo'.'iing  of  the  cv.:or  excer-:  5*?  far  as  it 
WW  h*H  afc«r  h*  had  not:£ed  ;be  factor  of  h:*  disfes:  frca  his  act:oa. 

2.  WTifrre  the  asrwer  to  a  crois-internr-raTorr  is  saScie-tlT  f:!!  vhea 
taken  :n  coonection  with  the  answers  to  other  qaeM:os«.  the  deposition 
ftbo'i'.d  not  be  ezcladed.  especially  when  the  recori  d-ya  no;  disclose 
wh'rn  the  exception  was  taken,  and  whether  or  not  it  was  in  vntin|r. 

4.  Wh<^re  an  order  adjoaming  the  bearing  of  a  aiotior.  for  a  cew  trial  to 
TAcation  is  taken,  and  the  motion  is  heard  and  decide-i  in  accordance 
therewith,  sach  order  13  a  necessarj  part  of  the  record.  That  it  is  set 
f >rth  in  the  bill  of  exceptions  is  no:  a  snfficient  replj  to  a  motion  to 
di*mi£3  the  writ  of  error  becaase  the  certificate  of  the  Judge  is  dated 
more  than  tbirtj  dajs  after  the  a'ijoamment  of  the  court  at  which  the 
trial  was  had.     (See  end  of  Report.     R.) 

ff,  A  «ag^estion  of  a  dimination  of  the  record,  wiii  be  allowed  after  a 
motion  to  dismiss  the  writ  of  error  open  a  gronnd  which  tnms  upon 
the  defect  thus  sought  to  be  cured.     (See  end  of  Report.     R.) 

S^;ttlement.  Promissory  notes.  Factors.  Interrogatories. 
New  trial.  Practice  in  the  Supreme  Court.  B-fore  Judge 
IJlciiaxax.    Troup  SuiKjrior  Court.    Xovember  Term,  1872. 

The  only  ground  of  the  motion  for  new  trial  necessary  to 
be  reported  is  the  first,  which  was  because  the  court  erred  in 
refusing  to  reject  the  de[>05ition  of  R.  T.  Wilson,  for  the  rea- 
mn  that  tlie  answer  to  the  thirteenth  cross-interrogatory  was 
evasive  and  incomplete. 
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Tiie  question  and  answer  referred  to  were  aa  fullow^: 

"Please  state  if  the  understanding  was  not  tliiit  elsitcments 
or  explanations  should  be  submitted  stibscqiieiit  to  the  date  of 
these  drafts?  Do  j-ou  not  know  that  a  pronii^  was  made  by 
letter  to  that  effect?" 

Answer.  "At  tbe  time  of  our  interview  spoken  of  with 
Mr.'  McLendon,  there  was  no  nnderstanding  lliat  stitementa 
or  explanations  respecting  tliem  shonid  be  submitted  at  asnb- 
RcqncDt  time.  My  impression  was  that  the  drafts  were  ante- 
dated to  conform  to  accounts  in  which  interest  was  computed 
to  31st  August;  tiiat  the  interview  at  which  the  settlement 
was  made  and  tlie  signing  and  delivery  of  the  drsifts.  took 
place  some  time  in  September,  tlie  exact  date  of  wliich  I  csin 
not  recall.  I  do  not  know  that  a  promise  was  made  by  letter 
to  the  effect,  as  stated  in  the  thirteenth  cross-interrogatory." 

It  appeared  from  the  other  answers  of  this  witness  tluU  he 
was  a  member  of  the  firm  of  Wilson,  Callaway  &  Company, 
the  plaintiH^,  and  that  they  bad  had  but  one  interview  with 
tbe  defendant.  The  record  does  not  disclose  when  this  e.x- 
ccptioD  was  taken,  nor  whether  in  writing.  . 

After  this  case  was  called,  and  as  counsel  for  plaintiff  in 
error  was  about  to  commence  the  reading  of  the  bill  of  excep- 
tions, counsel  for  defendants  anbmittetl  in  writing  a  motion  to 
dismiss  the  writ  of  error,  becanae  the  bill  of  exceptions  was 
not  sigiied  and  certified  within  thirty  days  from  tlie  adjourn- 
ment of  the  court  at  which  the  trial  was  had. 

The  record  simply  disclosed  the  declaration,  pleas,  verdict 
and  judgment.  Tbe  trial  was  liad  at  the  November  term, 
1872.  The  clerk,  in  his  certificate  to  the  bill  of  exceptions 
and  to  the  record,  stated  that  said  terra  adjournetl  on  Decem- 
ber 14t!i,  1872.  The  certificate  of  the  judge  to  the  bill  of 
•  exceptions  wjis  dated  March  5th,  1873. 

It  was  replied  by  counsel  for  plaintiff  in  error  that  the  bill 

[  of  exceptions  disclosed  that  the  motion  for  a  new  trial  was 

presented   during  tlie  November  term,  1872,  and   that  the 

hearing  thereon  was  postponed  by  order  of  court  until  a  day, 

MJler  to  be  appointetl  by  the  presiding  judge,  \q  vac&l\(ii\', 
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that  ill  acc(mlance  with  said  order  said  motion  was  heard  and 
overruled  on  tlie  8th  of  February,  1873;  and  that,  as  the  bill 
of  exceptions  was  signed  and  certified  wiihin  thirty  days  of 
tlie  (bite  last  aforesaid,  the  motion  should  not  be  allowed. 

This  was  admitted  by  counsel  for  defendants,  but  they  con- 
tended that  the  aforesaid  order  adjourning  the  hearing  of  the 
moti»)n  to  vacation  must  be  shown  by  the  record,  and  not  by 
the  bill  of  ex<!e|>tions. 

Upon  an  intimation  from  the  court  that  this  position  would 
be  sustiiined,  counsel  for  plaintilF  in  error  suggested  a  dimu- 
nition  of  the  reconl.  It  was  replied  that  they  were  too  late, 
as  by  rule  nine  of  the  supreme  c»ourt  that  suggestion  must  te 
made  "on  or  before  the  calling  of  the  case." 

The  court  stated  that  it  would  allow  the  suggestion  to  be 
then  made,  enunciating  the  principle  embraced  in  the  fifth 
head-note.  The  part  of  the  record  contained  in  the  bill  of 
exceptions  was  then  admitted. by  counsel  for  defendants  to  be 
true,  and  the  case  proceeded. 

For  the  remaining  facts,  see  the  opinions. 

B.  H.  HiLi.  &  Son  ;  Bigiiam  &  Whitaker,  for  plaintiff 
in  error. 

Feruell,  Hammond  &  Brother,  for  defendants. 

Wakner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendant on  two  drafts  dated  31st  August,  1867,  for  $3,819  24 
each,  one  due  ninety  days  and  the  other  sixty  days  after  date, 
drawn  by  the  defendant  on  the  plaintiffs,  payable  to  their  or- 
der, acceptance  waived.  To  this  action  the  defendant  pleaded 
that  said  drafts  were  wiihout  consideration,  in  this,  that  he  had 
purchased  cotton  and  shipped  the  same  to  plaintiffe  as  com- 
mirssion  merchants  in  New  York;  that  by  improper  and  exor- 
bitant charges,  and  in  failing  to  sell  his  cotton  according  to  in- 
structions and  usage,  as  it  was  their  duty  to  have  done,  they 
had  damaged  him  to  a  larger  amount  than  the  drafts  noiir 
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sued  OB.  On  the  trial  of  the  ciwe  lite  jury,  uiuUt  (Ite  charge 
of  tlw  court,  found  «  verdict  iti  favur  of  tlio  jtlaiiitilils.  Tlje 
defendant  itiade  a  motion  ftir  a  licw  trial,  or  tlio  several 
ground!!  set  iiyrth  tlierein,  n-liItJi  was  oveiruled  Uy  tlie  cnurt, 
aud  tlte  (leffttdant  cxce[tt«d. 

1.  TlMre  is  luucli  evidetice  iii  llie  recoi'd  coiibiinitig  an  ac- 
count of  Um  dealiugs  and  traii^ctinns  Wtueeii  tlie  ijarliiv  in 
relation  to  tlte  sliiprtictit  and  sales  of  cotton  at  different  tinms, 
iocludiiig  letters  written  l>y  tlie  res|toctive  parlies  to  eacli 
«tlier.  Wlien  tlie  drafts  were  oreeuled  by  tlie  defendant  two 
of  the  plaintiffs  were  jirescnt,  and  exliitiitcl  to  the  dcfcudaiit 
tbeiraccnnnt  contaiRiugg  detailedstatement  of  all  tlieir  trans- 
actions with  Uim  in  relation  t(*  the  5lii|inients  of  cotton,  and 
tlie  sale  tliereof,  of  which  the  defendant  had  made  eonijilaiiit- 
Tliedrafls  were  executed  by  the  defendant  to  the  (ilaintifTs  for 
the  amount  of  tlie  account  claimed  to  be  due  them  after  he 
had  examined  the  same,  thongh  he  said  to  them  at  the  time  it 
was  Dot  right,  as  he  states  in  his  evidence.  The  evidence  of 
tlie  defendant  in  relation  to  this  poiut  in  the  case  is,  that  he 
<lid  not  acknowledge  the  amount  to  be  correct.  Mr.  Ortin?, 
^one  of  the  parlncrs)  sitd  he  was  the  Georgia  member  of  tlie 
£rm,  and  hadbeea  the  medium  of  getting  up  and  eoiidncling 
the  business,  and  that  lie  felt  himself  under  censure  by  hia 
(tartners;  that  he  and  deli^ndaut  were  old  friends,  and  lie  had 
represented  liim  as  every  way  a.  suitable  man  to  deal  with,  aud 
it  would  be  a  relief  to  him  for  defendant  to  sign  the  drafts — 
defendant  etill  contending  the  amount  was  unjust.  Mr.  Orrne 
said  if  there  was  anything  »TOng  about  the  accounts  it  should 
be  Mrrectied ;  defendant  then  said  he  would  sign  the  drafts, 
and  told  Wilson,  the  other  partner,  he  would  sign  them,  aud 
Aid  so.  Orrae  and  Wilson  were  examined  as  witnesses  at  the 
triaL  Orme stated  that  he  did  not  recollect  saying  todefeiiil- 
OOt  that  if  there  was  anything  wrong  plaintiffs  would  correct 
it,  did  not  think  he  said  that,  for  he  thought  it  was  a  Sual 
settlement;  did  not  tell  defendant  until  ajier  he  said  he  would 
«ign  the  <]raftB  about  his  embara-ssment  as  the  Georgia  part- 
fiOf  aiui  was  glad  that  lie  would  sign  tlicni.     Wilson  staled 
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that  the  drafts  were  given  l)y  defendant  in  final  and  complete 
settlement  of  the  account,  and  without  any  understanding  that 
anything  more  was  to  be  done  in  resj)ect  to  the  settlement 
thereof.  The  court  charged  tlie  jury,  amongst  other  things, 
"that  if  you  believe  from  the  evidence,  defendant,  with  a  full 
previous  knowledge  of  all  the  material  facts  of  the  sale  of  tliQ 
cotton  and  the  charges  of  the  plaintiffs  in  connection  with  the 
cotton  and  advances  of  monev  made,  that  defendant  knew  the 
times  of  the  sales  of  the  cotton,  the  prices  at  which  it  was 
sold,  and  the  material  facts  of  the  transactions  between  the 
plaintiffs  and  defendant,  and  defendant  gave  his  written  prom- 
ise, bill  of  exchange,  or  note,  to  pay  the  claims  of  plaintiffs, 
this  would  be  a  recognition  of  the  acts  of  the  plaintiffs  and 
adoption  of  them  as  his  own,  and  makes  him  liable  for  the 
payment  of  his  notes.  If  you  believe  from  the  evidence  that 
the  defendant,  with  such  knowledge  as  I  have  charged  you, 
signed  and  delivered  the  notes,  then  he  waived  any  defense  he 
might  have  had,  if  any,  to  the  accounts  exhibited  by  plaintiffs 
to  defendant."  This  charge  of  the  court,  in  view  of  the  de- 
fendant's evidence,  was  error,  because  it  did  not  fixirly  submit 
that  evidence  to  the  consideration  of  the  jury.  The  point  in 
the  ciLse,  as  made  by  the  defendant's  evidence,  was  whether  at 
the  time  the  drafts  were  signed  by  him  in  liquidation  of  the 
accounts  which  he  claimed  to  l>e  erroneous,  it  was  the  intention 
and  understanding  of  the  parties  that  if  there  was  anything 
Avrong  about  the  accounts  it  should  be  thei*eafter  corrected,  and 
in  what  particular  the  same  should  be  corrected.  The  general 
rule  of  the  law,  as  applicable  to  the  facts  of  this  case,  un- 
doubtedly is,  that  if  the  defendant  signed  the  drafts  with  a  full 
knowledge  of  the  state  of  the  accounts,  and  in  liquidation  or 
settlement  of  the  same  (in  the  absence  of  any  fraud,  accident 
or  mistake)  he  is  jyrima  facie  bound  thereby  for  the  payment 
of  the  money  expressed  therein,  and  if  there  is  any  fact  op 
facts  going  to  show  that  it  was  not  the  intention  of  the  par- 
ties that  the  drafts  should  be  a  full  and  final  settlement  and 
compix)mise  of  the  subject  matter  of  the  accounts  for  which 
the  drafts  were  given,  the  burden  of  proof  to  show  such  feet 


ATLANTA,  JANUARY  TERM,  1874.  47 

lleLendon  vi.  WiUon,  CalUway  A  Compsnj. 
or  fects  18  Upon  the  defendaut,  and  be  should  rebut  tlie  pre- 
sumpUon  of  the  law  against  kitn  by  clear  and  satisfactory  evi- 
dence. Whether  ttie  evidence  offered  by  the  defendant  at  the 
trial  was  sufficient  for  that  purpose  or  not,  ive  express  no  opin- 
ion. In  relation  to  that  point  in  the  case  the  evidence  was 
conflicting.  All  that  we  do  decide  is,  that  the  court  erred  in 
its  charge  in  suyiug  to  the  jury  that:  "If  you  believe  from 
the  evidence  that  the  defendant,  with  such  knowledge  aa  I 
have  charged  you,  signed  and  delivered  the  notes,  then  he 
waiced  any  defease  he  might  have  had,  if  any,  to  the  accounts 
exhibited  by  the  plaintitTs  to  defendant."  This  charge  of  the 
court  excluded  from  the  consideration  of  the  jury  the  defend- 
ant's evidence  as  to  what  he  says  was  the  intention  au3  un- 
derstanding of  tiie  parties  at  the  time  tJie  draft?  were  executed. 
This  evidence  being  before  tlie  jury,  the  defendant  had  the 
right  to  have  had  it  considered  by  them  for  wliat  it  was  worth 
in  contradiction  of  the  plaintiff's  evidence  as  to  that  question 
in  the  case.  The  issue  made  by  the  defendant  was  wliether 
the  giving  of  the  two  draf^  was  a  final  settlement  and  com- 
promise between  the  parties  as  to  the  subject  matter  of  the 
plaintiff's  accounts.  It  is  not  stated  in  the  drafls  that  the 
Bame  were  given  for  that  purpose,  or  for  what  purpose  the 
same  were  given,  therefore  the  defendant's  evidence  did  not 
contra<lict  the  drafts. 

2.  But  it  is  contended  that  notwithstanding  the  court  may 
bave  erred  in  its  charge  to  tlie  jury,  still  tlie  evidence  in  the 
record  is  sucii  as  to  have  required  the  jury  to  have  found  the 
verdict  they  did.  That  depends  altogether  upon  the  question 
wlietlier  the  defendant  had  (independently  of  giving  the  drafts 
Bued  onj  ratified  the  conduct  of  the  plaiutiSs  as  his  factors  in 
making  sale  of  all  the  cotton  Bhip}>etl  to  them.  The  first 
shipment  of  ootton,  seven  hales,  was  made  by  defendant  to 
plaintiffr^,  27tli  October,  1866,  with  instructions  to  sell  on  ar- 
rival. This  lot  of  cotton  was  not  sold  until  28th  January, 
J867.  On  the  16th  November,  1866,  plaintiffs  wrote  defend- 
ant asking  him  "  sliall  we  sell  your  cotton  on  this  market,  or 
..will  >'ou  prefer  that  we  hold  it  for  a  better  market?    If  you 
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want  your  order  to  sell  on  arrival  to  remain  in  force,  telegraph 
us.  If  you  don't  telegraph  us  we  will  hold  till  we  hear  from 
you  by  letter.*'  The  defendant  made  no  reply  to  this  letter. 
The  defendant  shipped  other  lots  of  cotton  to  plaintiffs  after- 
wards, but  gave  no  instructions  as  to  time  of  sale.  The  plain- 
tiffs held  the  cotton  after  arrival  in  New  York,  the  market 
declining,  whereby  the  defendant  lost  money  on  it,  and  the 
question  is,  whether  the  defendant  is  to  be  considered  as  hav- 
ing ratified  the  conduct  of  the  plaintiffs  in  holding  and  sell- 
ing his  cotton  at  a  loss,  other  than  the  seven  bales,  without  in- 
structions. According  to  the  ruling  of  the  court  in  Field  r«. 
Farrington,  10  Wallace  Reports,  141,  the  defendant,  when 
informed  by  letter  that  the  plaintiffs  had  not  obeyed  his  in- 
structions in  selling  the  seven  bales  on  arrival,  and  being  re- 
quested to  telegraph  them  in  relation  thereto,  and  informing 
him  that  if  he  did  not  telegraph  or  write  to  them  they  would 
hold  his  cotton,  the  failure  of  the  defendant  to  reply  will  be 
construed  as  an  approval  of  their  conduct  in  disobeying  his 
instructions  as  to  the  sale  of  the  seven  bales  of  cotton  on  its 
arrival,  and  holding  the  same,  as  they  informed  him  they 
should  do.  But  the  balance  of  the  cotton  shipped  by  the  de- 
fendant to  the  plaintiffs  without  any  instructions  as  to  the 
time  of  sale  stands  upon  a  different  footing.  The  silence  of 
the  defendant  as  to  the  time  of  sale  of  the  balance  of  the  cot- 
ton shipj)ed  by  him  to  tfie  plaintiffs  without  any  instrlictions, 
cannot  relieve  them  from  the  performance  of  their  duty  to 
him  as  factors  in  the  sale  of  his  cotton,  as  regulated  by  law 
and  the  usage  and  custom  of  the  trade.  If,  without  instruc- 
tions, they  took  upon  themselves  the  responsibility  of  holding 
the  defendant's  cotton  after  its  arrival,  on  a  declining  market 
for  an  unreasonable  time,  and  loss  resulted  in  consequence 
thereof,  they  are  responsible  for  such  loss.  The  silence  of  the 
defendant  in  relation  to  the  violation  of  his  orders  as  to  the 
sale  of  the  seven  bales  on  arrival  cannot  be  considered  as  any- 
thing more  than  a  ratification  and  condonation  of  their  past 
•neglect  and  conduct  as  to  that  particular  lot  of  cotton,  and  not 
as  a  permission  given  to  them  by  him  for  any  future  neglect 


ATLANTA,  JANUARY  TERM,  1874.  49 

McLendOD  r*.  WiUon,  Cnllnwaj  A  Company. 
of  duly  as  Lis  fkctoi-s  in  making  sale  of  tlic  other  lots  of  cot- 
ton subsequently  consigned  to  tliem  witlioiit  any  inslrnctions 
OS  to  tlie  time  of  sale.  The  question  therefore  still  remains, 
whether  tiie  giving  of  the  two  drafts  by  tiie  defendant  wiih  a 
full  knowledge  of  all  tlie  facts,  was  intended  by  the  parties  to 
be  a  full  and  final  settlement  of  the  plaintiff'^  account.  The 
evidence  was  conflicting  as  to  that  point  in  the  cose,  and  the 
jury  should  have  beer  allowed  to  cousiiler  the  evidence  offered 
by  the  <lefendant  as  well  as  that  offered  by  the  plaintiffs. 

3.  There  was  no  error  in  overruling  the  motion  to  reject 
the  answers  of  Wilson  because  the  tbirleeuth  cross-inten-oga- 
tory  was  not  substantially  answered. 

In  view  of  the  charge  of  the  court  to  the  jury  excluding 
the  consideration  of  the  defendant's  evidence  in  relation  to 
wliat  was  the  intention  of  the  parties  as  to  a  full  and  final 
settlement  of  the  plaintiff's  account  at  the  time  the  drafts 
were  executed,  the  judgment  of  the  court  below  siiould  be 
reversed  and  anew  trial  granted. 

Judgment  reversed. 

McCay,  Judge,  concurred,  as  set  forth  in  the  two  first  head- 
notes.     He  furnished  no  otlier  opinion. 

Thippe,  Judge,  concurred  as  follows : 

1.  I  concur  with  doubts  in  the  judgment  that  the  court  l>e- 
low  erred  in  charging  that  if  McLendon,  when  he  signed  the 
draf^,  knew  of  the  sales  of  the  cotton,  and  the  times  of  the 
aalee,  then  his  signing  the  drafts  with  that  knowledge  was  a 
.Kcogniliiia  and  adoption  of  the  acts  of  plaintif]^,  and  he  was 
liable  for  the  payment  of  the  drafts,  and  that  if,  with  such 
knowledge,  he  signed  and  delivered  the  drafts,  be  thereby 
waivefl  all  defense  he  might  have  had,  if  any,  to  the  accounts 
exhibiti?d.  Of  course  these  doubts  do  not  extend  to  the  right 
of  McLendon  to  claim  a  correction  of  any  mistakes  or  errors 

a  tlie  clnirges ;  but  of  them  there  was  no  proof. 

2.  The  efifect  of  the  refusal  of  McLendon  to  reply  to  the 
I  Jettcis  received  from  plaintiffs  was  to  raise  a  presumption  that 
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he  approved  of  what  his  factors  had  done  and  of  what  they 
proposed  to  do,  so  far  as  lie  was  informed,  and  in  tlie  absence 
of  anytliing  to  rebut  such  presumption,  he  is  to  be  considered 
as  having  consented  to  the  delay  that  had  occurred  in  making 
sales.  But  such  presumption  extends  not  beyond  his  notice 
to  them  of  his  disapproval  of  their  not  having  sold  at  earlier 
datas,  and  for  a  reasonable  time  after  such  notice.  Any 
charges  or  losses  by  decline  of  prices  -after  such  reasonable 
time,  should  not  be  charged  against  him. 


Alfred  Prescott,  plaintiff  in  error,  vs.  John  King,  de- 
fendant in  error. 

A  suit  was  pending  in  favor  of  R.  against  T,  and  bis  sureties.  The  sure- 
ties held  a  mortgage  given  by  T  on  certain  personal  property.  They 
consented  to  the  sale  of  the  mortgaged  property  on  the  condition  that 
the  proceeds  were  to  be  deposited  with  K,  to  be  applied  to  the  judg- 
ment of  R  when  obtained.  This  was  done  before  P  obtained  judg- 
ment nguinst  T : 

Heldf  that  the  money  in  the  hands  of  K  was  not  subject  in  a  proceeding 
by  garnishment  to  bo  appropriated  to  the  judgment  of  P,  although  it 
was  older  than^he  one  in  favor  of  R. 

Garnishment.  Before  Judge  James  Joiixson.  Muscogee 
Superior  Court.     November  Term,  1873. 

Prescott  sued  out  process  of  garnishment  on  a  judgment 
obtained  on  November  30th,  1872,  in  Muscogee  Superior 
Court,  for  §526  85  against  James  F.,  and  Robert  R.^hweatt, 
drawers,  and  Redd,  Hatcher  &  Thomas,  acceptors,  and  had 
the  same  served  on  John  King.  The  garnishee  answered,  and 
a  traverse  was  filed. 

The  evidence  upon  this  issue  made  in  substance  the  follow- 
ing case:  Prior  to  the  service  of  said  process  of  garnishment 
James  F.  Thweatt  made  two  deposits  with  King,  who  w^as  a 
banker,  one  of  $120  00  and  the  other  of  $180  00.  About 
the  time  of  these  deposits  Robert  R.  Thweatt,  as  trustee. 
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placed  in  his  hands  a  note  for  $400  00  on  certain  parties,  pay- 
able to  said  Thweatt,  as  trustee,  or  bearer.  The  amount  due 
on  this  note  liad  been  collected  before  the  aforesaid  service. 
These  deposits  were  made  upon  the  following  agreement : 

There  was  a  suit  [)ending  in  favor  of  James  K.  Redd,  ex- 
ecutor of  Owen  Thomas,  deceased,  against  James  F.  Thweatt 
and  his  securities,  upoli  his  bond  as  temporary  administrator 
of  said  Owen  Thomas.  The  securities  upon  said  bond,  as  in- 
demnity, held  a  mortgage  upon  certain  personal  property  of 
James  F.  Thweatt,  which  the  latter  desired  to  sell.  The  se- 
curities consented  to  said  sale  upon  condition  that  the  proceeds 
thereof  should  be  deposited  in  the  hands  of  King,  to  abide 
the  termination  of  the  suit  aforesaid.  The  deposits  above  re- 
ferred to  (including  the  note)  covered  the  proceeds  of  said 
sale. 

It  further  apixjared  that  Redd,  exceptor,  had  since  recovered 
in  said  suit  a  judgment  for  $3,200  00.  King  had  not  paid 
the  money  to  him  on  account  of  said  garnishment. 

The  court  charged  the  jury,  "  that  if  the  special  deposit 
was  made  under  an  agreement  that  the  same  was  to  be  held 
by  King,  and  by  him  to  be  turned  over  to  Redd,  executor,  in 
tlie  event  he  was  successful  in  his  suit,  and  he,  Redd,  had  Ix^en 
successful,  then  the  said  King  was  not  liable  to  the  plaintiff 
as  garnishee  of  said  Thweatts.''  To  which  charge  plaintiff 
.  excepted.  « 

The  jury  found  for  the  garnishee.  The  plaintiff  assigns 
error  upon  the  aforesaid  ground  of  exception. 

G.  E.  Thomas,  for  plaintiff  in  error. 

Peabody  &  Brannox,  for  defendant. 

■       ^^ 
*  Tbippe,  Judge. 

.     ^the  sureties  of  Thweatt  h^d  a  mortgage  to  indemnify 

rilMliiselves  as  such  sureties  against  a  certain  liability  due  Redd 

'Mecator  of  Owen  Thomas,  deceased.     This  claim  was  in 

And  whilst  it  was  pending  it  was  agreed  by  the  parties 
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(hat  tlie  property — the  same  l)eing  personal  property,  and 
Tliweatt  desiring  to  sell — should  be  sold,  and  the  proceeds 
placed  in  the  hands  of  King,  to  abide  the  result  of  the  liti- 
gation on  Redd's  suit.  This  was  done  according  to  the  agree- 
ment. Before  Redd  obtained  judgment,  Prescott,  the  plain- 
tiff in  error,  obtained  one  against  Thweatt,  and  served  King, 
the  depository  as  above  stated,  with  a  summons  of  garnish- 
ment. The  securities  of  Thweatt  had  also  sued  out  an  injunc- 
tion restraining  the  sale  of  tlie  mortgaged  property. 

Under  this  state  of  facts  we  think  equity  requires  the  ap- 
propriation of  the  proceeds  of  the  sale  of  the  mortgaged 
property  thus  raised  and  specially  deposited,  to  the  payment 
of  the  judgment  against  the  sureties.  They  had  a  prior  lien 
on  the  property  by  virtue  of  the  mortgage  for  their  indemni- 
ty. It  was  not  lost  by  the  agreement  to  sell  and  to  make  a 
s[>ecial  deposit  of  the  proceeds,  to  stand  in  lieu  of  the  proper- 
ty. No  fraud  was  charged,  either  as  to  the  mortgage,  or  sale, 
or  the  deposit.  Prescott's  judgment  never  had  a  lien  on  the 
property,  for  it  was  sold  before  his  judgment  was  rendered. 
When  the  money  was  placed  with  King  it  was  as  a  special  de- 
posit, made  for  the  benefit  of  Redd,  a  creditor,  and  the  sure- 
ties of  his  debtor.  That  debtor  had  no  right  to  withdraw  it, 
or  to  claim  the  fund  unless  Redd  failed  in  getting  judgment. 
Thweatt  had  admitted  an  amount  to  be  due  to  Redd  before 
the  deposit  was  made,  more  than  sufficient  to  absorb  it,  and 
Redd's  judgment  is  three  or  four  times  that  amount. 

The  judgment  of  the  court  below,  holding  that  this  fund 
shouhl  go  to  the  judgment  it  Avas  raised  and  specially  deposi- 
ted to  pay,  was  right. 

Judgment  affirmed. 
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Hexry  Jackson,  relator,  vs.  Honorable  James  M.  Clark, 

Jiulge,  respondent. 

(McCat,  Jadge,  was  proridentially  prevented  from  presiding  in  this  case.) 

Jackson  was  charged  with  tlie  oflfense  of  murder,  as  principal  in  the  sec- 
ond degree.  Upon  his  trial  the  record  of  the  convictioa  of  Martin, 
the  priQcipal  in  the  first  degree,  was  introduced  in  evidence.  A  mo- 
tioo  for  a  new  trial  was  then  pending  in  behalf  of  Martin.  Jackson 
was  convicted.  Martin  secured  a  new  trial  and  was  acquitted.  The 
use  of  the  record  of  his  conviction  was  made  a  ground  of  a  motion  for 
new  trial  in  the  case  of  Jackson.  Pending  the  consideration  of  this 
motion,  counsel  for  movant,  appointed  by  the  court,  without  his  knowl- 
edge or  consent,  withdrew  the  same  and  abandoned  his  case.  Subse- 
quently, after  the  adjournment  of  the  term  of  court  at  which  Jackson 
waa  tried,  other  counsel  renewed  the  motion.  The  judge  refused  to 
consider  it.  A  bill  of  exceptions  was  presented  to  him,  which  he  re- 
fused to  certify,  and  the  writ  of  mandamuses  prayed  for: 

Hddj  that  the  facts  above  stated  present  such  an  extraordinay  case  as 
required  the  judge,  under  section  3721  of  the  Code,  to  entertain  the 
motion,  and  to  certify  the  bill  of  exceptions  to  his  decision  thereon, 
Trippe,  Jfidge,  concurring. 

Mandamus.     New  trial.     Bill  of  exceptions.     Before  the 
Supreme  Court.     January  Term,  1874.  « 

For  the  facts,  see  the  opinions. 

C.  T.  GooDE,  by  brief,  for  relator. 

C.  F.  Cbisp,  Solicitor  General,  for  respondent. 

.  Warner,  Chief  Justice. 

This  is  an  application  for  a  mandamus  to  require  the  judge 
of  the  superior  cdurt  to  sign  and  certify  a  bill  of  excef^tions 
to  his  refusal  to  grant  a  new  trial  in  the  case  of  the  State  vs, 
JacksoUf  found  guilty  of  the  offense  of  murder,  and 
.^.^tenoed  to  be  executed.  It  appejirs  from  the  record  before 
ijlfcWHl  the  answer  of  the  judge  to  the  mandamus  nisi,  that 
Martin  and  the  defendant  Jackson  were  jointly  indicted 
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for  nuirder,  the  former  as  principal  in  the  first  degree,  the  lat- 
ter as  principal  in  the  second  degree.     The  defendants  severed 
on  their  trial.    Martin  was  found  guilty  as  principal  in  the 
first  degree,  and  the  record  of  his  conviction  was  read  in  evi- 
dence on  the  trial  of  Jackson,  wOio  was  also  found  guilty  as 
principal  in  the  second  degree.     Martin  obtained  a  new  trial, 
and  upon  the  second  trial  he  was  acquitted  as  principal  in  the 
first  degree.     A  motion  was  made  for  a  new  trial  in  the  case 
of  Jackson  by  the  counsel  appointed  by  the  court  to  defend 
him,  on  the  ground  that  the  record  of  the  conviction  of  Mar- 
tin had  been  read  in  evidence  against  him  over  his  objections, 
w^hen  upon  the  second  trial  it  was  made  to  appear  that  he  was 
not  guilty  as  principal  in  the  first  degree  (the  motion  for  a  new 
trial  in  Martin's  case  being  then  pending)  by  the  verdict  of  ac- 
quittal on  that  new  trial.  •  The  counsel  appointed  by  the  court 
to  defend  Jackson,  aft^r  having  made  the  motion  in  his  be- 
half for  a  new  trial  on  the  grounds  before  stated,  and  before 
the  court  had  expressed  any  opinion  in  relation  to  its  merits, 
in  the  presence  and  hearing  of  the  court,  withdrew  said  mo- 
tion, and  abandoned  the  same,  whereupon  the  court,  at  once, 
without  proceeding  further  in  the  case,  turned  over  the  papers 
to  the  counsel  and  gave  the  same  no  further  consideration. 
Afterwards,  other  counsel  representing  the  defendant,  made  a 
motion  for  a  new  trial,  under  the  provisions  of  the  3719th  and 
3721st  sections  of  the  Code,  embracing  the  same  grounds 
made  in  the  original  motion,  and  for  newly  discovered  evi- 
dence, which    motion   the  court  overruled,  and   refused  to 
sign  and  certify  the  defendant's  bill  of  exceptions.     When  the 
constitution  of  the  state  declares  that  "  every  person  charged 
with  an  ofiense  against  the  laws  shall  have  the  privilege  and 
benefit  of  counsel,"  it  means  that  he  shall  have  counsel  who 
are  able  and  w^illing  to  defend  him,  and  protect  his  legal  rights 
when  put  upon  his  trial  for  the  offense  with  which  he  is 
charged.     It  was  the  duty  of  the  counsel  appointed  by  the 
court  to  defend  this  defendant,  to  have  pressed  his  motion  for 
a  new  trial  before  the  court,  and  obtained  the  decision  of  the 
court  thereon.     If  they  had. done  so  they  might  have  obtain- 


ATLANTA,  JANUARY  TERM,  1874.  55 

JacliHon  n.  Clnrk. 
ed  a  new  trial  for  him.  In  view  of  tlie  general  comluct  of 
the  profession  in  defending  this  class  of  our  pauper  popula- 
tion, without  fee  or  reward,  with  the  same  zeal  and  ability  as 
if  amply  compensated  for  tlieii"  services,  and  which  is  so  cred- 
itable to  tliem,  t)ie  abandonment  of  the  defendant's  motion  fur 
a  new  trial  without  obtaining  the  judgment  of  the  court  there- 
on, presents  such  an  ejrfraordtuai-y  case  in  the  courts  of  this 
state  as  required  the  court  below,  when  it  overruled  the  defend- 
ant's motion  for  a  new  trial,  to  have  signed  and  certified  his 
■bill  of  exceptions.  The  defendant  may  or  may  not  be  guilty 
of  the  offense  with  which  he  is  charged,  but  if  he  is  guilty  he 
is  entitled  to  a  fair  and  impartial  trial,  and  is  entitlcil  to  the 
privilege  and  benefit  of  counsel  who  will  sec  to  it  that  he  has 
such  a  trial,  and  if  he  shall  be  found  guilty  according  to  the 
\sva  of  tlie  land,  then  let  him  su1f<>r  tlie  penalty  thereof.  The 
newly  discovered  evidence  furnislicd  no' legal  ground  for  a  new 
trial,  and  we  should  not  have  required  the  judge  to  sign  and 
certify  the  bill  of  exceptions  on  tliat  ground. 

liet  the  onler  making  the  mandamus  absolute  be  granted. 

Trippe,  Judge,  concurring. 

Where  counsel  have  been  appointed  by  the  court  to  repre- 
eent  a  defendant  in  a  criminal  case,  and  after  conviction  a  mo- 
tion is  regularly  made  for  a  new  trial  and  submitted  to  the 
jadge,  founded  on  gronnda  of  grav.e  and  serious  importance, 
and  whilst  the  court  is  considering  such  motion,  the  same  is 
withdrawn  without  the  knowledge  or  consent  of  the  defend- 
ant,  such  facta  are  sufficient  to  give  a  riglit  to  the  party,  under 
KctJons  3719aiid3721,of  theCo<le,  tobe  heanl  in  vacation,  as 
18  tlierein  provided  for  motions  for  new  trials  to  be  made  and 
henrd  at  a  time  other  than  during  the  term  when  the  new 
tdal  was  bad. 

The  rule,  in  my  opinion,  should  bo,  that  when  counsel  thus 
I  l^poiuted,  propose  to  withdraw  or  abandon  any  legal  proceed- 
ing of  so  grave  importance  to  the  defendint  thus  situated,  a 
,  moUou  for  a  new  trial  containing  grounds  that  at  once  arrest 
»  attention  of  the  judge,  as  in  this  case,  the  court  should 
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either  require  the  counsel  already  appointed,  to  have  the  right 
of  the  defendant  under  the  motion  adjudicated  or  should  ap- 
point other  counsel  for  that  purpose.  No  person  situated  as 
this  defendant,  should,  without  his  knowledge  or  consent  or 
laches,  be  thus  summarily  deprived  of  his  right  to  a  motion 
for  a  new  trial  wJiicJi  has  already  been  made,  and  which,  as 
certified  in  substance  by  the  judge,  had  challenged  his  grave, 
and  serious  consideration.  Whilst  I  could  not  approve  of  any 
ruling  that  would  break  down  the  barriers  against  negligence 
or  kicheSy  or  weaken  the  provisions  of  the  law  requiring  prop- 
er diligence  from  parties,  I  do  not  think  such  a  rule  as  is  now 
indicated  would  have  that  effect.  It  would  give  defendants, 
who  are  themselves  helpless  to  secure  such  aid  as  they  might, 
of  their  own  volition,  select  for  the  defense  of  their  legal  rights, 
a  full  and  fair  opportunity  of  having  all  such  rights  legally 
passed  upon,  and  at  the  same  time  leave  ample  and  complete 
power  in  the  courts  so  to  have  the  law  administered  that  jus- 
tice need  not  be  delayed  in  her  demands. 

As  the  motion  was  made  in  due  time,  under  the  law,  and 
the  defendant  has  not  had  the  privilege  of  a  judgment  on  the 
merits  of  the  grounds  contained  in  the  original  application, 
and  that,  too,  for  (Jauses  of  which  he  was  not  cognizant,  and 
should  not  be  held  responsible,  I  am  of  the  opinion  that  he 
is  entitled  to  his  writ  of  error. 


M.  H.  VanDyke,  plaintiff*  in  error^  vs.  Beverly  A.  Mab- 

TIN  et  al.f  defendants  in  error. 

There  was  no  error  in  the  refusal  to  grant  the  injunction  in  this  case. 

Injunction.  Before  Judge  Knight.  Lumpkin  county. 
At  Chambers.     January  7th,  1874. 

VanDyke  filed  his  bill  against  Martin  and  Satterfield,  sher- 
iff* of  Lumpkin  county,  making,  substantially,  the  follf^wing 
case : 
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On  August  7th,  1860,  one  William  Martin  represented  to 
complMnant  that  he  owned  an  one-fourth  undivided  interest 
in  a  certain  lot  of  land  in  Lumpkin  county,  and  could  find  the 
person  who  held  the  title  to  the  other  three-fourths.  Desir- 
ing to  purchase  said  land,  in  consideration  that  Martin  would 
give  to  him  his  bond  for  titles  to  said  oae-fonrlh  interest,  con- 
ditioned to  make  to  him  a  title  to  the  same  within  nine  months 
thereafter  upon  the  payment  of  the  purchase  mon^y,  and  that 
Martin  would  get  up  and  procure  to  be  made  a  like  good  war- 
ranty title  to  the  remaining  three-fourths  interest,  when  he 
could,  or  within  the  time  hereinbefore  specified,  if  complain- 
ant would  pay  for  the  same,  he,  together  with  one  Benjamin 
Hamilton,  executed  two  promissory  notes,  each  for  $500  00, 
payable  to  said  Martin,  or  bearer.  He  expressly  stated  to 
said  Martin,  at  the  time  of  said  purchase,  that  he  did  not  de- 
sire the  one-fourth  interest  unless  he  could  also  procure  the 
other  three-fourths. 

The  Ijond  referred  to  was  executed  on  the  day  and  year 
aforesaid,  conditioned  to  make  to  complainant  a.  warranty  title 
to  said  one-fourth  iulcrest,  "provided  said  Van  Dyke  pays 
me  five  hundred  dollars  (for  wliich  a  note  is  given,)  within 
tune  months  from  thil  date." 

Martin  never  procured  said  title  to  said  whole  lot  of  land, 
Mr  tendered  such  title  to  complainant  as  he  was  bound  to  do. 
Nw  did  he  make  or  tender  to  complainant  any  title  to  any 
put  or  portion  of  said  lot,  wherefore  said  coutract  became 

Id  the  year  186...,  long  after  the  maturity  of  said  notes, 
Mil  long  after  said  contract  had  become  void  by  its  own 
terms,  one  of  said  notes  came  into  the  possession  of  jthe  de- 
faidaat,  Beverly  A.  Martin,  and  was  by  him  sued  to  judg- 
■Mot  against  complainant  and  Hamilton  in  the  superior 
Wirt  of  Lumpkin  county.  An  execution  issued  upon  said 
1^  judgment,  which  has  been  levied  upon  the  property  of  com- 
I  pwiiint.  The  note  upon  which  said  judgment  was  rendered 
*  w  fellows : 
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"8500  00.     Six  montlie  after  date,  we  or  either  of  us 
promise  to  pay  William  Martin  or  bearer  five  hundred  dol- 
lars, for  services  already  rendered.     1st  August,  1860. 
Given  under  our  hands  and  seals. 

(Signed)  M.  H.  VanDyke,         [l.  s.] 

Benjamin  Hamilton,  [l.  s.]" 

"Nov.  6th,  1866.*  Received  $200  00. 

(Signed)  Bev.  A.  Martin.'' 

"Nov.  10th,  1866.     Or.,  by  cash,  $100  00. 

(Signed)  B.  A.  M.'' 

Soon  after  the  late  war  complainant's  house  was  searched 
and  rifled*  by  the  Federal  soldiers,  his  papers  scattered  and 
ipany  destroyed.  Under  these  circumstance  the  aforesaid 
bond  for  titles  was  lost  for  several  years,  and  was  only  found 
some  twelve  or  eighteen  months  ago.  In  the  interval,  the  ac- 
tion upon  the  note  aforesaid  came  on  for  trial,  and  on  account 
of  the  loss  of  said  bond  complainant  was  deprived  of  the  de- 
fense now  sought  to  be  set  up.     . 

Said  notes  were  given  cotemporaneously  with  said  bond, 
but  at  the  requesf  of  Martin  the  note  sued  on  was  dated  on 
another  day,  and  purported  to  be  for  services  rendered,  he 
stating  that  he  did  not  desire  the  other  parties  at  interest  in 
said  land  to  know  what  amount  of  money  he  was  obtaining 
for  his  interest  in  the  same. 

Prayer,  that  the  sale  under  said  levy  be  enjoined ;  that  the 
aforesaid  judgment  and  execution  be  set  aside;  that  the  writ 
of  subpoena  issue. 

The  allegations  of  the  bill  were  supported  by  the  affidavit 
of  Benjamin  Hamilton. 

The  defendants  showed  for  cause  why  said  injunction 
should  not  be  granted,  substantially,  as  follows  : 

At  the  trial  term  of  the  case  referred  to  in  said  bill,  com- 
plainant testified  that  he  was  but  the  security  on  said  note, 
:and  judgment  was  rendered  accordingly.  The  execution 
based  thereon  was  levied  on  certain  property  as  belonging  to 
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HamiltnD,  A  claim  was  filed  thereto  by  Jobn  Vanness,  of 
New  York,  complainant-  being  tlie  security  upon  tbe  bond. 
This  claim  was  dismissed  on  May  20th,  1869.  At  the  Sep- 
tember terra,  1869,  a  motion  for  a  new  trial  was  made  upon 
severs!  grounds,  and  amongst  them  that  of  newly  discovei'ed 
evidence,  covering  tbe  fiicts  now  presented  by  complainant's 
bill.     The  motion  was  overrule<l.     At  the  September  term, 

1871,  a  motion  was  made  to  open  tbe  Judgment  on  numerons 
grounds.     This  proceeding  was  diaini85e<i  at  the  April  term, 

1872.  An  affidavit  of  illegality  was  filet!  by  Hamilton,  on 
ttie  ground  that  the  taxes  had  not  been  paid.  This  was  dis- 
nii.Bsed  ill  1872.  A  similar  affidavit  was  filed  by  complainant, 
vliich  met  the  same  fate  in  August,  1872. 

Hamilton  filed  a  bill  returnable  to  the  SeptcmWr  term, 
1870,  against  Harrison,  sheriff  of' Lumpkin  county,  M.  H. 
VanDyke  and  Beverly  A.  Martin,  in  which  he  chaises  that 
VaoDyke  alone,  in  1860,  made  a  verbal  contract  with  Wil- 
liam Martin  for  a  three-fourths  interest  in  a  lot  of  land  in 
Dawson  county,  for  which  VanDyke  gave  bis  note  for 
$500  00,  lie,  Hamilton,  signing  as  security — charges  Van- 
Dyke  with  fraud  and  insolvency,  and  prays  an  injunction 
solely  on  tbe  ground  that  he  was  security. 

William  Martin  is  dead,  and  therefore  complainant  and 
Hamilton  are  incompetent  witnesses  as  to  the  contract  em- 
^  braced  in  tbe  note  sued  on. 

The  injunction  was  refused,  and  complainant  excepted. 

WiER  RovD,  by  brief,  for  pbiintiff  in  error. 
W.  P.  PiiicE,  for  defendant. 

TniPPE,  Judge. 

The  judgment  sought  to  be  enjoined  was  obtuined  in  April, 
[  Mfifl.  Both  tlio  parties  to  the  note  confessed  judgment.  The 
I  tmnplaiuant  liaving  sworn  that  be  was  only  security,  judg- 
itwfa  accordingly  so  taken.  Since  that  time,  some  seven 
t  efforts  have  been  made  by  affidavits  of  illegal\t^  ^ 


60  SUPREME  COURT  OF  GEORGIA. 

Fieisbel  et  al.  vs.  House*  et  al, 

affidavits  under  the  relief  laws,  and  by  injunction,  to  resist 
the  collection  of  the  debt.  Now  an  injunction  is  asked,  on 
grounds  contradicting  the  note,  tJie  bond  for  titles,  and  in  con- 
flict with  several  of  the  proceedings  heretofore  instituted,  and 
the  affidavits  on  which  they  were  founded.  Under  the  facts, 
the  chancellor  did  not  err  in  refusing  to  add  another  injunc- 
tion to  the  vast  mass  of  litigation  that  has  already  arisen  in 
the  case.  We  see  no  ground  for  granting  it.  The  debtors 
paid  a  large  portion  of  the  debt  in  1866,  several  years  after 
the  death  of  the  payee. 
Judgment  affirmed. 


Joseph  Fleishel  et  al,  plaintiffs  in  error,  vs.  Thomas  J. 

House  et  al.,  defendants  in  error. 

Whilst  a  prior  purchaser  of  property  on  which  there  is  a  legal  lien,  may 
have  an  equity  against  subsequent  purchasers  of  other  portions  of 
property  on  which  the  8am«  lien  attaches,  to  call  upon  them  to  dis- 
charge the  lien  in  the  inverse  order  of  their  purchase,  and  to  the  ex- 
tent of  the  property  they  have  purchased,  if  necessary,  yet  where  the 
whole  of  the  property  has  been  in  fact  sold  at  the  same  time,  at  public 
auction,  and  some  of  the  purchasers  failing  to  comply  with  the  terms 
of  sale,  others  subsequently  take  the  portions  bought  by  such  purcha- 
sers so  failing,  the  reason  on  which  a  prior  equity  in  favor  of  the  first 
purchaser  is  founded  Qoes  not  exist,  and  they  are  all  bound  to  con- 
tribute to  the  discharge  of  the  lien  in  proportion  to  the  amount  re- 
spectively purchased  by  them.* 

Equity.  Injunction.  Vendor  and  purchaser.  Contribu- 
tion. Before  Judge  Hopkins,  Fulton  county.  At  Cham- 
bers.    November  11th,  1873. 

For  the  facts  of  this  case,  see  the  opinions. 

E.  F.  HoGE,  for  plaintiffs  in  error. 

Hill  &  Candler,  for  defendants. 


*Thia  head-note  is -by  McCat  and  Trippr,  judges.    How  far  it  differs  from  the 
riewB  of  the  cliief  justice  may  be  seen  by  reference  to  liis  opinion. 
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Warsrr,  Chief  Justice. 

This  was  a  Iiill  died  by  tlie  complainant  agaJniet  the  defend- 
ants, praying  for  nn  injunction  to  restrain  the  sale  of  certain 
city  lots  thereiu  described,  as  the  property  of  McGuire.  On 
hearing  the  application  for  the  injunction  it  was  refused  hy 
the  presiding  judge,  and  the  complainant  excepted. 

It  appears  from  tlie  record  thnton  theSlstof  July,  1869,aa. 
attachment  was  levied  on  a  tract  of  land  in  the  city  of  Atlanta, 
as  descrilied  therein,  at  the  instance  of  Strickland,  the  plain- 
tiff, against  McGuirp,  the  defemlant.  Judgment  was  subse- 
(]ueDtIy  obtained  on  the  attachment,  which  only  bound  tlie 
property  attadied.  An  execution  issued  on  that  judgment, 
commanding  the  sherifT  to  make  the  money  out  oF  the  prop- 
erty levied  on  by  the  attachment.  The  defendant,  McGuire, 
obtained  a  homestead  in  t!»e  property,  and  it  was  sub-divided 
into  eix  lots,  which  were  sold  by  an  order  of  the  ordinary  at 
public  outcry  separately,  and  purchased  by  diflfei^ent  parties, 
Adair  claiming  two  of  the  lots  under  said  sale,  House  claim- 
ing one  of  tJKm,  and  the  complainant  claiming  two  of  the 
lots,  and  the  legal  re|>resentat4ve  of  O'Connor  claiming  the 
other  lot.  On  the  4th  day  of  August,  1873,  Strickland  caused 
his  attachment  jt  /a.  t<»  be  levied  on  the  enliretract  of  land 
asdeeeribed  in  the  attachment.  House  and  Adair  wiio  claim- 
ed tiiree  of  t^ie  sub-divided  lots,  purcha^d  the  attachment  JL 
Jo,  and  judgment  from  Strickland,  who  assigned  and  trans- 
ferred the  same  to  House  The  levy  of  the  attachment  Ji 
^  on  the  entire  tract  was  then  dismissed,  and  the  executiou 
has  since  i»ceii  levied  or  the  two  lott  claimed  by  the  eoniplain- 
tUit,  In  our  judgmeut,  the  original  attachment  created  a  lien 
iipna  the  entire  tract  of  land  upon  which  it  was  levied,  and 
the  judgment  rendered  tliereon  bound  thatspocilie  property 
y>f  the  defendant  therein,  ami  no  other  property  of  the  defend- 
ant, and  wlica  that  property  was  sal>5equently  divided  into 
i^tate  lots  and  sold,  the  purchasers  thereof  took  the  same 
eattjeut  to  the  lifti  of  the  attacliment,  and  should  bear  the 
nrnnioi)  burden  thereof  ju  proportJou  to  the  value  of  their 
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respective  interests  in  the  proi)erty  at  the  time  they  purchased 
the  same.     But  it  is  said,  admitting  that  to  be  so,  still  the  in- 
junction was  pro[)erly  refused,  because  it  was  the  right  of  the 
judgment  creditor  to  make  his  money  out  of  any  of  the  prop- 
erty of  his  debtor  that  was  subject  thereto.     That  is  undoubt- 
edly the  general  rule,  as  was  Jield  by  this  court  in  Barden  vs, 
Brady y  37   Georgia  Kepoiis,  660,  wlien  the  judgment  binds 
all  the  property  of  the  defendant,  but  we  are  not  so  clear  that 
it  would  be  so  under  the  facts  of  this  case  when  tlie  judgment 
only  binds  the  specific  property  attached.     But  conceding  that 
Strickland,  the  original  judgment  creditor,  could  have  levied 
the  execution  on  any  scjxarate  portion  of  the  property  subject 
thereto  in  satisfaction  thereof,  at  his  pleasure,  and  that  his  as- 
signees of  the  judgment,  as  a  general  rule,  would  stand  in  his 
shoes,  with  the  same  rights  that  he  would  have  had,  still, 
when  it  is  apparent  that  all  the  purchasers  of  these  sub-divi- 
ded lots  are  bound  to  contribute  rateably  to  discharge  the  com- 
mon burden  resting  upon  the  land  before  the  sub-division  and 
sale,  tlie  defendant,  McGuirc,  being  insolvent,  why,  under  this 
state  of  facts,  should  the  assignees  of  the  judgment,  who  are 
two  of  the  purchasers  of  a  part  of  the  encumbered  'property, 
be  allowed  temporarily  to  protect  their  own  property  by  hav- 
ing the  execution  levied  on  the  property  of  other  purchasers 
subject  to  the  attachment  lien,  when  those  other  purchasers 
can  compel  them  ultimately  to  discharge  their  proportion  of 
the  common  burden  ?     In  our  judgment,  under  the  facts  dis- 
closed by  the  record,  the  injunction  prayed  for  should  have 
been  granted  so  as  to  prevent  circuity  of  action,  and  a  multi- 
plicity of  suits. 

Let  the  judgment  of  the  court  below  be  reversed. 

McCay  and  Trippe,  judges,  concurred  as  stated  in  theL 
above  head-note.     They  fumislied  no  other  opinions. 


ATLANTA,  JANUARY  TERM,  1874. 


Maby  E.  Shaw,  plaintiff  in  error,  vs.  Tuomas  Wylds,  de- 
fendant in  error. 

Where  the  verdict  is  one  wbicb  should  have  been  rendered  under  the  ev- 
idence, and  no  error  wna  CDminitted  egninst  Ihe  coiDplaiiimg  partj  dur- 
ing the  trial,  It  is  error  in  the  court  to  eet  it  seide  and  grant  a  nen  trial 
on  Ibe  ground  (hat  the  verdict  was  witliout  evidence'  to  sustain  it. 

New  trial.     Before  Judge  Gibson.     Hiciimond  Superior 
Court     October  Term,  1873. 

Charlotte  Bugg  died  testate,  with  the  following  provisions 
of  her  will  of  force ; 

"Item.  1  give  and  bequealh  to  my  grand-daughter,  Mary 
Sbaw,  the  daughter  of  TilmanShaw,  formerly  of  said  county, 
and  my  daughter,  Melviue,  deceased,  now  a  pupil  at  the  Bow- 
er Institute  school,  SoutJi  Carolina,  the  sum  of  five  hundred 
dollars,  (8500  00,)  the  same  to  be  held  in  trust  for  lier  by  my 
son-iu-Iaw,  the  eaid  Tlioraaa  Wylda,  whom  I  direct  to  loan 
out  the  same  to  the  best  advantage,  paying  over  to  her,  or  to- 
wards her  board  and  clothing,  annually,  the  interest  accruing 
upon  said  amount,  and  in  case  she  should  marry,  with  the 
written  consent  and  approbation  of  her  said  trustee,  then  and 
in  that  event  it  is  my  will  and  desire  that  he  do  pay  over  to 
ber  the  principal  sum  held  by  him  iu  trust  03  aforesaid, 
■  "Item.  I  give  and  bequeath  unto  my  grand-son,  Sdmoud 
Sbaw,  the  brother  of  the  aforesaid  Mary  Sbaw,  the  sum  of 
three  hundred  dollars,  ($300  00,)  upon  the  following  terms 
and  conditions,  the  same  to  be  held  in  trust  for  him  by  my 
■aid  son-in-law,  the  said  Thomas  Wylds,  who  siiall  pay  over 
to  him,  or  towards  fiis  board  and  clothing,  the  andual  interest 
accruing  upon  said  principal  sum  until  the  said  Edmond  ar- 
rives at  the  age  of  twenty-one  years,  when  it  is  my  will  that 
he  do  rccL'ive,  as  his  own  property,  the  aaid  principal  held  in 
trust  as  alliresaid,  until  which  time  it  is  my  further  will  and 
desire  that  the  said  trustee  do  loan  out  said  principal  upon 
good  and  undoubted  security." 

Tliomas  Wylde  qualified  as  executor,  and  received,  as  trus- 
tlie  legacy  fqr  Mary  Shaw,  January  19,  1856.     On  the 
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first  of  July,  1864,  he  settled  with  and  took  her  receipt  as 
follows,  but  has  paid  her  nothing  since  : 

"July  1st,  1864. 
"Received  of  Mr.  Thomas  Wylds  the  interest  of  two  hun- 
dred and  and  thirty-seven  dollars  and  half  in  full. 

(Signed)  '  •  "Mary  Shaw." 

On  the  31st  of  December,  1869,  she  instituted  suit  for  in- 
terest from  July  1,  1864,  to  January  1,  1870,  $210  00.  The 
defendant  pleaded  the  general  issue  and  payment. 

The  plaintiff  offered  the  extract  from  the  will  and  defend- 
ant's admission  of  the  ^^eoeipt  of  the  legacy,  and  his  failure  to 
pay  the  interest  thereon  since  July  Ist,  1864. 

Defendant  offered  his  own  testimony  as  follows  :  I  got  pos- 
session of  the  $500  00  of  Mary  Shaw  on  the  19th  January, 
1856,  and  I  lent  it  out  first  on  interest  in  1858.  Mary  Shaw 
became  of  age  in  1862.  I  paid  her  up  the  interest  to  the  1st 
July,  1864.  The  last  time,  I  lent  it  to  Simeon  A.  Atkinson. 
He  applied  to  me  to  lend  him  money.  I  told  him  I  had  no 
money  of  my  own,  but  I  had  some  belonging  to  others  at  my 
command,  but  that  it  must  be  well  secured.  He  promised  to 
give  General  A.  R.  Wright  and  Judge  Gibson  as  security. 
General  Wright  was  then  a  planter  in  Jefferson  and  was  per- 
fectly good.  I  went  to  see  my  lawyer.  Judge  Mcliawa,  who 
drew  the  will,  about  it,  and  he  told  me  General  Wright  was 
good  and  I  could  safely  lend  Mary  Shaw's  money  on  his  se- 
curity. 1  ^|ien  lent  it  to  him  on  the  7th  January,  1861.  I 
took  Atkinson's  note,  indorsed  by  General  A.  R.  Wright, 
for  $700  00— $500  00  of  the  money  was  Mary  Shaw's  and 
$200  00  was  Edmond  Shaw's.  I  had  given  Edmoud  Shaw 
$100  00  of  his  money  before  I  paid  her  the  interest  on  the 
$500  00  to  July  1st,  1864.  On  February  1st,  1863,  I  got 
$200  00  from  Atkinson  for  Edmond  Shaw,  and  settled  with 
him  in  full,  and  I  came  to  Judge  McLaws  and  he  drew  the  pa- 
per. I  did  not  pay  any  more  interest  to  Mary  Shaw,  but  told 
her  how  her  money  was  lost,  and  I  went  with  her  to  Atkin- 
son for  the  money  in  the  fall  of  1865,  and  she  agreed  to  call  on 
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liim  for  the  interest,  tinci  not  to  pester  me  any  more,  and  lie 
agreed  to  it.  In  IStiS  Mr.  Miller  wrote  me  a  note  abotit  it, 
and  I  went  to  see  liim  and  told  him  all  about  it,  and  showed 
him  the  note.  He  totd  me  that  the  note  otiglit  to  be  sued  in 
Clarke  county,  where  Atkinson  was  living,  I  gave  him  up 
the  note  to  do  what  was  best,  and  paid  him  016  00.  Af- 
terwanla,  Mr.  Miller  gave  this  paper.  (Sec  Exhibit  A.) 
AAerwards,  in  1872,  Mr.  Miller  sent  for  me  and  got  me  to 
pay  him  $11  50,  the  costs  of  the  case.  He  told  me  that  if 
this  money  lent  to  Atkinson  was  Mary  Shaw's  money,  I  conld 
not  be  held  responsible.  I  never  returned  the  note  for  taxa- 
tion after  1864.  Refused  to  deliver  the  note  to  Mary  Shaw 
in  1865,  Wause  Jud^  McLawa  advised  rae  I  could  not  do 
it  imtilahe  married.  I  put  this  in  bank  to  my  own  account, 
and  received  a  notice,  as  indorser,  when  it  was  not  paid.  Mary 
Shaw  never  received  any  interest  from  Atkinson. 
The  defendant  then  introduced  the  following  receipt : 
{EXHIBIT  A.) 

"  Athens,  Ga.,  February  4, 1868. 
"Received  of  Thomas  Wylds,  of  Augusta,  Georgia,  for 
collection,  a  note,  a  copy  of  which  is  hereto  appended,  upon  the 
following  terms :  ten  per  cent. 

Signed  "  L.  &  H.  Cobb,  Attorneys  at  Law."   . 

(copy.) 
"$700.  AUGDSTA,  Ga.,  January  7,  1861. 

"Thirty  days  after  date  I  promise  to  pay  to  th«  order  of  A. 
K.  Wright  seven  hundred  dollars,  at  either  bank  in  this  city, 
■Fdnc  Teceived. 

(Signed)  "SiMEON  A  Atkinson, 

Indorsed;  "A.  R.  Whight." 

ttcccived  on  Hie  wilhin,  two  hundred  dollars.     February 
h  1863." 

I 
Then  the  fi.  fa.  from  Clarke  superior  court  against  Atkin- 
""1  ami  Wright,  on  judgment  rendered  on  the  note  February 
''i  iS70,  no  return  of  nulla  bona  appearing  upon  tlie  ji.  ftr. 
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William  R.  McLaws  testifieil  as  follows:  I  wrote  the 
will  of  Cliarlotte  Bugg,  and  was  the  adviser  of  Thomas 
Wylds,  the  executor  under  the  will.  Some  time  just  before 
the  war,  or  in  the  year  1861,  he  consulted  with  me  about  loan- 
ing out  the  money  bequeathed  to  Mary  Shaw,  and  asked  me 
if  General  A.  R.  Wright,  then  Colonel  Wright,  was  good  se- 
curity. I  told  him  that  he  was;  that  I  knew  him  well  in 
JeflFerson  county,  where  he  resided,  and  that  he  was  reputed 
to  be  a  man  of  large  wealth.  I  was  frequently  consulted  by 
Mr.  Wylds  about  the  matter.  The  receipt  produced,  being 
the  final  settlement  with  Mary  Shaw,  is  in  my  hand-writing. 

William  Gibson  testified  as  follows:  Remember  being 
consulted  by  Mr.  Wylds  when  he  was  'loaning  the  money  to 
Mr.  Atkinson  as  to  the  responsibility  of  Colonel  Wright ; 
told  him  that  Colonel  Wright  was  perfectly  responsible.  Col- 
onel Wright  was  reputed  to  be  worth  §100,000.  Witness  did 
not  know  where  the  money  was  loaned.  I  indorsed  for  At- 
kinson  in  1861,  and  was  sued  and  compelled  to  pay  it  in  1863. 

Frank  H.  Miller  testified  as  followa:  In  the  fall  of 
1867  I  received  an  order  from  Mary  E.  Shaw  to  collect  from 
Thomas  Wylds  tlie  interest  due  her  on  the  Ic^cy  under  the 
will  of  Charlotte  Bugg."  I  communicated  the  fact  to  Mr. 
Wylds,  and  asked  a  settlement.  ^  He  produced  a  note  of  S. 
A.  Atkinson  for  $700  00,^  dated  January  7,  1861,  at  thirty 
days,  indorsed  by  A.  R.  Wright,  the  balance  due  on  which 
he  stated  represented  the  money  he  held  as  trustee  for  Mary 
Shaw,  I  asked  him  why  he  had  not  proceeded  to  collect  it? 
He  stated  he  had  tried  but  failed ;  I  then  asked  him  why  he 
had  not  sued  it?  He  replieil  that  he  did  not  know  that  it 
was  necessary.  I  replied  that  if  he  tried  by  a  suit  and  failed 
it  was  the  best  evidence  that  was  required  as  to  his  desire  to 
do  his  duty.  He  asked  me  then  to  undertake  the  matter  for 
him;  I  declined  to  take  charge  of  it,  but  offered  to  prepare 
the  writ  so  that  Atkinson  could  be  held  to  bail,  and  the  in- 
dorser  bound,  and  forward  it  to  a  responsible  attorney  in 
Clarke  county,  where  Atkinson  resided,  who  would  act  for  him, 
to  which  he  expressed  himself  satisfied,  and  left  the  note  with 


ATLANTA,  JANUARY  TERM,  1874.  67 

Shaw  M.  WfldB.  '~'  ' 

me.  I  prepared  tlie  writ  returnable  to  August  term,  1868, 
of  Clarke  superior  court,  obtained  Wright's  aekiiowledgment 
of  service,  as  iudoi'ser,  liad  liim,  as  indoiser,  make  affidavit  to 
liold  his  pHnciiwl  to  bail,  and  sent  it,  January  31,  1868,  to  L. 
&  H.  Cobb,  attorneys,  in  Athens,  Georgia.  In  my  letter  I 
requested  tiie  Messrs.  Cobb  to  sign  tlie  writ,  take  tlie  case  as 
tlieir  own,  and  send  a  receipt  for  llic  note,  to  be  delivered  to 
Mr.  Wylds!  For  this  service  Mr.  Wylds  paid  meftlSOO, 
January  31,  1868.  The  receipt  for  him  was  returned  to  me 
in  letter  of  February  4th,  1868,  and  delivere<]  to  Mr.  AVylds, 
■who  has  since  retained  it.  I  told  him  I  would  wait  to  see  the 
result  of  the  suit,  and  did  wait  nntil  oompetled  to  sue  to  avoid 
the  statute  of  limitations  of  1869.  I  was  informed  by  the 
Messrs.  Cobb  that  the  suit  did  not  go  to  judgment  until  Feb- 
ruary, 1870,  because  not  sooner  reached,  and  in  April,  1872, 
they  returned  me  the  Jl,.  fa.,  slating  that  no  property  of  At- 
kinson could  be  foiiiid,  and  asked  me  to  collect  from  Mr. 
"Wylds  their  fee,  and  the  costa  due  the  offlcers  of  court.  I  iii- 
formed  Mr.  Wylds  of  this  matter,  delivered  him  the  Ji.  fa. 
July  23d,  1872,  and  received  the  custsdue  the  clerk  and  sher- 
iff, wliioti  I  remitted  that  day,  but  he  did  not  pay  the  Messrs. 
Cobb  any  fee.  I  never  stated  to  him  that  if  the  money  lent 
Atkinson  was  Mary  Shaw's  he  could  not  i>e  held  resjiousiblo. 
I  have  said  to  him  repeate<lly  if  he  could  satisfy  a  jury  that 
tlie  money  loaned  to  Atkinson  was  that  held  for  Mary  Shaw's 
benefit,  and  that  heJiad  used  due  and  proper  <liligcnce  to  col- 
lect it,  upon  the  non-payment  of  the  note  at  maturity,  he 
could  not  be  held  responsible.  During  this  time  I  was  the 
attorney  of  Mary  Shaw. 

Plaintiff,  in  rebuttal,  offered  the  testimony  of  Philip  L. 
Colien,  as  follows:  I  do  not  know  of  General  Wright's  af- 
fairs previously,  but  he  was  solvent  from  1868  to  1870.  The 
money  could  have  been  made  out  of  him  during  that  period. 
Am  son-in-law  and  administrator  of  A.  R.  Wright.  His  es-  , 
tatc  is  embarassed,  and  be]ieve<l  to  be  insolvent.  Never  heard 
of  this  debt  until  yesterday. 

The  jury  found  for  the  plaintiff. 
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The  defendants  moved  for  a  new  trial,  because  the  verdict 
was  contrary  to  tlie  evidence.  Tlie  motion  was  sustained  and 
the  plaintiff  excepted. 

Frank  H.  Miller,  by  R.  H.  Clark,  for  plaintiff  in 
error. 


McLaws  &  Ganahl,  for  defendant.  * 

Trippe,  Judge. 

•  The  verdict  of  the  jury  was  what  the  evidence  required. 
The  trustee  seems  to  have  done  nothing  for  several  years  to- 
wards collecting  the  claim  that  was  in  his  hands,  the  note  for 
the  money  he  had  loaned.  He  never  instituted  suit  on  the 
note  until  the  counsel  for  defendant  in  error  caused  hira  so  to 
do,  and  then  after  the  judgment  was  obtained  nothing  further 
was  done  with  it.  There  is  no  entry  on  it,  and  it  may  be 
added  there  is  in  the  record  no  satisfactory  proof  but  that  it 
might  have  been  collected  at  any  time.  It  certainly  could  up 
to  1870,  and  the  only  proof  to  the  contrary  since  that  time  is 
that  the  estate  of  the  indorser  is  embarrassed,  and  believed  to 
be  insolvent.  That  might  well  be,  and  yet  a  judgment  ob- 
tained three  years  before  the  indorser's  death  be  perfectly 
good.  The  trustee  doubtless  relied  on  what  he  said  was  an 
understanding  with  the  young  lady,  that  she  was  "not  to  pes- 
ter him  any  more  for  the  interest,  but  was  to  call  on  the  bor- 
rower for  it."  How  could  she  do  this,  with  the  note  in  the 
trustee's  possession,  and  he  refusing  to  let  her  have  it  ?  A 
trustee  cannot  thus  discharge  himself  from  his  duty  to  make 
the  proper  effort  to  collect  trust  funds  which  he  has  loaned. 
He  has  accepted  the  trust,  received  the  property,  the  law 
grants  him  compensation,  and  it  would  be  unjust  to  allow 
him  to  reply  to  a  female  cestui  que  trusty  just  after  she  has 
reached  her  majority,  that  she  must  make  her  own  collec- 
tions, and  that  she  agreed  so  to  do.  And  this,  too,  to  be  the 
collecting  of  the  interest  due  on  a  note  which  is  in  his  hands, 
^ud  the  borrower  residing  one  hundred  miles  off.     We  are 


}'■ 


ATLANTA,  JANUARY  TERM,  1874,  69 

Scofield  va,  McNaught. 

satisfied  the  verdict  is  right,  is  wliat  it  ought  to  have  been 
and  that  a  new  trial  should  have  been  granted  had  it  been 
otherwise. 
Judgment  reversed. 


Lewis   Scofield,  plaintiff  in   error,  vs,   William   Mc- 
Naught, administrator,  defendant  in  error. 

m 

1.  Where  the  vendee  of  property  is  to  pay  his  vendor  ten  per  cent,  on 
the  purchase  money  until  it  is  settled  in  full,  under  the  name  of  rent, 
such  contract  is  usurious  upon. its  face. 

2.  A  obligates  himself  to  convey  to  B  certain  property  for  $7,000  00,  ten 
per  cent,  on  the  purchase  money  to  be  paid  in  semi-annual  install- 
meots,  as  rent,  until  settled  in  full.  During  the  war  B  transfers  said 
obligation  to  G  for  a  valuable  consideration.  A  sues  B,  and  riecovers 
judgments  for  the  amount  due  on  the  same,  with  interest  on  the  entire, 
sum  at  ten  per  cent.,  and  on  each  semi-annuul  installment,  from  the 
time  it  became  due,  at  seven  per  cent.,  and  levies  on  the  property, 
having  first  filed  a  deed.  G  files  his  bill  denying  that  there  is  as  much 
due  as  the  executions  call  for,  pays  what  he  considers  the  correct 
amount,  and  prays  an  injunction.  The  court  charges  the  jury  that 
the  contract  between  A  and  B  was  not  usurious : 

Held,  that  such  charge  was  error,  for  it  excluded  from  the  consideration 
of  the  jury  the  question  whether  the*  value  of  the  property  transferred 
by  B  to  G  was  sufiioient,  in  good  money,  at  the  time  of  the  transfer,  to 
cover  the  amount  then  due  for  it  to  A,  including  usury.  If  it  was, 
then  G  has  no  equity  which  would  entitle  him  to  be  relieved  against  the 
usury.  AliUr,  if  the  property  was  valued  upon  a  Gonfederate  basis, 
and  was  insufiScient  for  the  purpose  indicated. 
Tbippk,  J.,  dissented. 

• 

Equity.  Vendor  and  purchaser.  Landlord  and  tenant. 
ViDTy.  Interest.  Judgment.  Before  Judge  Hopkins. 
yil}ton  Superior  Court.     April  Term,  1873. 

■ 

;;'   Tor  the  facts  of  this  case,  see  the  opinions. 
t^|D,  F.  &  W.  R.  Hammond,  for  plaintiff  in  error. 

Baugh  ;  L.  E.  Bleckley,  for  defendant. 
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Warxer,  Chief  Justice. 

This  was  a  bill  filed  by  Lewis  Soofield  against  William  Mc- 
Nauglit,  administrator  of  L.  Windsor  Smith,  to  the  April 
term,  1870,  of  Fulton  superior  court. 

The  bill  sets  up  that  on  the  4th  day  of  April,  1861,  X.  E* 
Gardner  bought  of  said  Smith,  then  in  life,  a  certain  parcel  of 
land  in  said  county,  describing  tlie  same,  under  the  following 
agreement  in  writing,  a  copy  of  which  was  attached  as  an  ex- 

iiibit  to  the  bill,  to-wit : 

• 

"  Tins  agreement  made  at  Atlanta,  Georgia,  this  4ih  day 
of  April,  1861,  between  L,  Wimlsor  Smith  and  N.  E.  Grard- 
Dcr,  witnesseth,  that  in  consideration  of  the  purchase  money 
and  rents  hereinafter  mentioned,  tiie  said  Smith  covenants 
with  the  said  Gardner,  his  heirs  and  as^^igns,  as  soon  as  the 
said  purchase  money  and  rents  shall  l)e  fully  paid,  to  convey 
to  him,  or  them,  by  a  good  warranty  deed  the  title  to  all  that 
parcel  of  land  in  the  city  of  Atlanta,  lot  one,  block  nine,  of 
the  Mitchell  tract,  ;50  calle<l,  and  bounded  as  follows  :  Com- 
mencing on  the  northwesterly  line  of  Whitehall  street,  fifty- 
two  feet  from  Hunter  street,  and  running  back  parallel  with 
that  street  to  the  back  line  of  the  said  lot  two  hundred  and 
ten  feet,  more  or  less,  thence  parallel  with  Whitehall  street, 
southwesterly  fifty-three  feet;  thence  parallel  with  Hunter 
street,  towards  Whitehall  street,  one  hundred  and  twenty-six 
feet;  thence  parallel  with  Whitehall  street,  southwesterly  one 
foot;  thence  parallel  with  Hunter  street  eighty-four  feet,  more 
or  less,  to  Whitehall  street;  and  thence  fifty-four  feet  to  the 
place  of  beginning,  together  with  all  the  rights,  privileges 
and  appurtenances,  rents  hereafter  accruing,  and  all  erections 
and  improvements  thereon  thereto  belonging.  And  in  con- 
sideration of  the  above,  the  said  Gardner  agrees  to  pay  to  the 
said  Smith,  his  heirs  or  assigns,  as  purchase  money  for  the 
said  premises,  $7,000  00  on  the  fourth  day  of  January  next; 
and  he  also  agrees  to  pay  to  the  said  Smith,  his  heirs  or 
assigns,  as  his  tenant  of  the  said  premises,  until  the  said 
purchase  money,  without  interest,  and  such  rents,  shall   be 
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fully  paid ;  rents  at  the  rate  of  S700  00,  a  year,  io  inatall- 
meots  of  $350  00  at  tlie  end  of  each  six  months,  until  some  ^ 
part  of  tlie  saiil  piircliagc  money  slinll  be  paid,  and  tlicroafter 
hia  rents  shall  bear  the  same  ratio  to  the  amount  of  the  pur- 
chase money  u»i>aid,  as  seven  iiundred  hears  to  seven  thous- 
and. But  the  said  Smith  shall  not  be  bound  to  accept  any 
payment,  after  the  first,  less  than  $500  00;  sukI  if  proffered  at 
any  time  after  the  fourth  day  of  January  next,  he  shall  be  given 
by  the  said  Gardner  six  weeks  notice  of  tlie  same  prolfcred 
jMyment,  and  the  said  Gartlncr,  his  heirs  or  assigns,  siiall  pay 
all  taxes  and  other  legal  charges  on  the  said  piemises,  and 
sustain  the  loss  of  all  accidouta  thereto  or  damages  from  what- 
ever cfiDse. 

"The  said  payments  shall  be  made  in  the  city  of  Atlanta, 
unless  the  said  Smith,  his  heirs  or  assigns,  shall  direct  them 
to  be  forwarded  elsewhere,  in  whicli  ease  the  expense  of  such 
G»warding  shall  be  borne  by  the  sitid  Smith. 

(Signed)  ,      L.  Windsor  Smith,  [l.  s.] 

N.  E.  Gardner,       [l.  s.]" 

On  the  back  of  this  instrument  were  three  receipts  for 
mouey.one  by  L.  Windsor  Smith,  dated  April  14th,  1861, 
for  {100  00;  and  one  by  William  McNaught,  administrator, 
i»i^  April  14th,  18ti2,  for  8690  00;  and  one  for  «oOO  00, 
•^ted  April  15th,  1862,  signed  by  William  McNaught,  ad- 
ministrator. 

The  bill  further  sets  up  that  L.  Windsor  Smith  died  shortly 
"Weaftcr,  and  William  McNaught  was  duly  appointed  his 
•^•nietrator.  That  after  ti»e  death  of  said  Smith  and  the 
Appointment  of  said  McNanglit,  administrator,  on  the  20th  of 
%,  1862,  the  said  N.  E.'Gardner  sold  to  complainant, 
'^vii  Scofield,  his  interest  in  a  portion  of  said  lot  for 
•WO  00,  and  represented  that  said  McNaught  would  take 
™if«lerate  money  for  the  balance,  and  obligated  himself  in 
"ruing  to  comply  with  the  terms  of  the  agreement  hereinbe- 
""^  PDjiitd,  The  following  is  a  copy  of  said  writing,  as  set 
Miu.au  ezbibitto  thebill:     . 
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"GEORGIA— Fulton  County. 

"  For  value  received,  I  hereby  transfer  and  assign  all  my 
right,  title  and  interest  in  and  to  the  above  and  foregoing 
agreement  or  contract,  and  the  property  thereby  conveyed,  so 
far  as  relates  to  fifty  feet  fronting  on  Whitehall  street,  and 
running  back  one  hundred  and  forty-three  feet,  the  said  fifly 
feet  front  commencing  fifty-two  feet  from  Hunter  street,  the 
two  store-houses  on  said  lot  being  on  said  fifty  feet  front,  and 
authorize  and  require  said'L.  Windsor  Smith,  or  his  legal  rep- 
resentative, to  make  the  said  Scofield  a  title  to  said  fifty  feet 
front,  running  back  one  hundred  and  forty-three  feet,  when 
said  Scofield  complies  with  the  terms  of  said  agreement  or 
contract.  "N.  E.  Gardner. 

"  This  20th  May,  1862." 

On  the  back  of  this  is  the  following  receipt : 

"  Received  of  Lewis  Scofield,  assignee,  ^1,000  00,  as  part 
payment  of  the  purchase  money  of  the  premises  described  in 
the  within  and  foregoing  contract.  This  11th  November, 
1865.  "  William  McNaught,  Administrator.'^ 

The  bill  further  states  that  a  short  time  aft;er  the  close  of 
the  war  said  McNauglit,  as  administrator,  brought  suits  against 
said  Gardner  upon  said  contract,  and  obtained  judgment  upon 
the  said  rent  obligation,  as  well  as  for  the  principal  of  said 
debt  that  remained  due,  the  entire  interest  being  computed  on 
said  obligation  at  ten  per  cent,  per  annum,  with  semi-annual 
rests,  and  the  interest  being  computed  at  seven  per  cent,  on 
each  semi-annual  payment  as  it  became  due,  making  the  ac- 
tual interest  on  said  debt  seventeen  i^er  cent,  per  annum  ;  that 
said  Gardner  made  no  defense  to  said  recovery,  being  un- 
friendly to  complainant,  and  being  himself  insolvent,  and  col- 
luded witli  the  opposite  party  in  order  to  get  as  large  a  re- 
covery as  possible  against  himself,  and  waived  the  stay  law, 
in  order  to  get  the  sheriff  to  sell  said  property ;  that  said 
McNaught  made  and  executed  to  said  Gardner  a  deed  and 
liad  it  recorded,  and  then  had  said  property  levied  on  and  ad- 
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vertised  for  sale,  and  claimant  interposed  a  claim  ;  thqt  short- 
ly afterwards  complainant  withdrew  his  claim,  and  agreed  for 
the  property  to  go  to  sale,  and  entered  into  the  following  writ- 
ten agreement  with  said  McNaught,  administrator,  a  copy  of 
which  is  attached  to  the  bill  as  an  exhibit,  to-wit : 

"William  McNaught,  administrator  L.  Windsor  Smith, 
deceased,  V8.  N.  E.  Gardner,  defendant,  and  Lewis  Sco- 
field, claimant. 

"  Ft,  faa.f  etcy  from  Fulton  Svperior  Court. 
"Whereas,  the  above fi,  fag.  amounting  to  over  $2,000  00, 
have  been  levied  for  the  purchase  money  upon  the  property 
gold  by  said  Smith  to  N.  E.  Gardner,  which  property  was  af- 
terwards bought  by  Lewis  Scofield  from  said  Grardner,  with 
an  agreement  to  pay  off  said  Gardner's  liability  to  said  Mc- 
Naught, administrator.  And,  whereas,  a  difference  of  opinion 
has  arisen  between  said  McNaught,  administrator,  and  said 
Scofield  as  to  the  legal  liability  of  said  Scofield  as  to  the 
amount  he  should  pay. 

"  Now,  the  said  Scofield  agrees  that  he  will  bid  said  prop- 
erty in  when  sold,  taking  the  sheriff's  deed  thereto  at  an 
amount  sufficient  to  satisfy  said  contract,  according  to  Mc- 
Naught's  construction  thereof,  and  pay  to  the  said  McNaught,. 
administrator,  the  principal  and  lawful  interest  on  said  con- 
tract, according  to  said  Scofield's  construction  thereof,  and  the 
difierence  between  the  two  amounts  shall  remain  open,  bear- 
ing interest  until  a  suitable  adjustment  can  be  had  by  suit  or 
otherwise,  which  shall  be  immediately  instituted,  when  the 
oud  Scofield  shall  pay  off  whatever  judgment  shall  be  ren- 
dored,  and  if  none  shall  be,  then  the  balance  of  said  Ji,  fas. 
diall  be  delivered  up  to  said* Scofield,  satisfied  or  otherwise,.. 
m  be  may  require. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and 
iMfa,  this  the  6th  day  of  July,  1869. 

"  William  McNaught,  Administrator,  [l.  s.] 
"  L.  Scofield,  [l.  s.]" 

PPtfthe  back  of  this  agreement  is  the  following  receipt : 
yauuu  6. 
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"$7,535  63.  Atlanta,  Ga.,  July  6th,  1869.   . 

"  Received  of  Lewis  Scofield  seven  thousand  five  hundred 
and  thirty-five  63-100  dollars,  the  amount  in  full  acknowl- 
edged by  said  Scofield  to  be  due  on  this  agreement,  said  Mc- 
Naught insisting  that  there  still  remains  due  and  unpaid 
3,134  31-100  dollai-s.  "  Wm.  McXaught,  Adm V 

The  bill  further  states  that  said  McNaught  brought  a  rule 
against  the  sheriff  for  the  balance  of  the  money  which  he 
claimed  to  be  due;  that  said  Scofield  paid  the  amount  of 
money  specified  in  the  above  receipt,  in  full  of  principal  and 
lawful  interest  due  on  said  contract.  The  bill  charged  that 
the  rent  was  not  worth  ten  per  cent,  per  annum  on  the  pur- 
chase money  agreed  t6  be  paid,  and  that  the  sale  was  made 
for  $7,000  00  for  the  entire  property,  and  defendant  had  no 
right  under  the  contract  or  the  law  to  claim  more  than  that 
amount  with  lawful  interest  thereon.  The  bill  further  charged 
that  the  improvements  on  said  property  were  old  and  not  of 
much  value. 

The  bill  prays  for  the  delivery  up  and  cancellation  of  said 
executions,  and  for  an  injunction  to  restrain  said  McNaught 
from  enforcing  the  same  and  from  proceeding  on  said  rule 
against  the  sheriiT,  and  for  subjKena. 

The  bill  set  out  the  said  fi.  fas.  as  exhibits.  The  injunc- 
tion prayed  for  was  granted. 

The  defendant,  in  his  answer,  admits  ever}'thing  stated  and 
charged  in  the  bill,  the  correctness  of  all  the  exhibits,  etc., 
except  he  denies  the  charges  of  fraud  and  collusion,  and  that 
the  contract  set  up  in  the  bill  between  said  Smith  and  said 
Gardner  was  usurious.  Does  not  admit  that  the  premises 
•were  not  worth  for  rent  what  was  contracted  for ;  says  they 
were  worth  it  up  to  a  fire. 

The  complainant  introduced  in  evidence  the  contract  be- 
tween Smith  and  Gardner,  and  closed.     The  defendant  in- 
troduced no  testimony.     After  argument,  the  court  charged 
the  jury  as  follows :  "  The  contract  in  evidence  in  this  case 
ibrtween  L.  Windsor  Smith  and  N.  E.  Gardner  is  in  writing, 
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and  it  is  the  duty  of  tlie  court  to  construe  it.  It  is  not  upon 
its  face  usurious,  and  if  tlicre  l)e  no  other  evidt^nce  before  yon 
as  to  its  character,  it  would  be  your  duty  to  find  for  the  de- 
fendant You  will  find  whatever  amount  the  evidence  shows 
to  be  due  to  the  defendant  ns  pnnL'ij}al  without  any  interest 
.  up  to  the  date  of  the  judgment  obtaine<l  by  L.  Windsor 
Smith  against  N.  E.  Ganlner,  and  with  interest  from  that 
date  at  seven  per  cent,  per  annum. 

"  You  will  further  find  for  the  defendant  whatever  amount 
the  evidence  shows  (o  be  due  for  rent,  computing  on  the  prin- 
cipal sum  due  from  said  Gardner  to  said  Smith  at  the  same 
rate  that  seven  hundred  hears  to  seven  thousand,  and  making 
it  fiill  due  semi-annually,  up  to  the  date  of  said  judgment  ob- 
taine<l  by  said  Smith  against  said  Gardner,  with  interest  on 
each  amount  from  the  time  it  falls  due." 

The  jury  retired  and  found  a  verdict  for  the  defendant 
against  the  complainant  fur  $2,552  20  principal,  and  $684  85 
interest 

The  complainant  moved  for  a  new  tiial,  on  the  ground  that 
tlie  court  erred  in  charging  the  jury  "tliat  the  contract  intro- 
duced in  evidence  in  said  cause  was  not  usurious,  and  the  de- 
fendant was  entitled  to  recover  of  complainant  acconling  to 
the  terms  of  said  contract." 

The  court  overruled  the  motion,  to  which  judgment  of  the 
court  the  complainant  excepted.  The  cortTpIninant  also  ex- 
cepted to  the  entire  charge  of  the  court  as  above  set  forth. 

1.  The  first  question  to  be  considered  in  this  case,  is  whether 
ftin  contract  made  by  Smith  and  Gardner  was  usurious  upon 
ila  fare.  It  is  insisted  that  it  was  not  usurious,  because  it 
ym  imt  for  the  loan  of  money,  or  for  the  forbearance  to  col- 
lect a  debt.  The  act  of  the  General  Assembly  of  1845,  which 
was  tlie  law  of  this  state  defining  usury  when  the  contract  in 
ine*ti(iii  was  made,  declares,  "That  all  contracts,  bonds, 
Mte,  and  assurances  whatsoever,  made  after  the  passage  of 
""i*  act,  by  or  with  an  incor|>orated  bank,  or  any  person  or 
P^iTona,  whether  natural  or  artificial,  for  the  payment  of  any 
S^iiWilMl  oa'  money,  goods,  wares,  or  merchandise,  or  other 
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commodities  whatsoever,  to  be  lent,  covenanted  to  be  per- 
formed upon,  or  for  any  usury,  wlierenpon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of  seven  per  centum 
l)er  annum,  sliall  be  void  and  of  no  effect,  exce|>t  so  far  as  to 
authorize  the  recovery  of  the  principal  due  thereon,  and  no 
more:"  Cobb's  Digest,  393.  Gardner  purchased  the  prop-  , 
erty  of  Smith,  and  agreed  to  pay  him  therefor  the  sum  of 
$7,000  00,  on  the  4th  day  of  January,  1862,  and  also  agreed 
to  pay  said  Smith,  as  his  tenant,  until  the  said  purchase 
money  should  be  paid,  rent  at  the  rate  of  $700  00  a  year,  in 
installments,  and  the  rent  was  to  bear  the  same  ratio  to  the 
purchase  money  unpaid  as  seven  hundred  bears  to  seven 
thousand,  and  said  Gardner  was  to  pay  all  taxes  and  other 
legal  charges  on  the  premises  purchased  by  him  of  Smith, 
and  sustain  the  loss  of  all  accidents  thereto,  or  damages  from 
whatever  cause.  Gardner,  as  the  purchaser  of  the  property, 
was  to  run  all  risk  and  damage  to  the  property  as  the  pur- 
chaser thereof,  and  pay  Smith  ten  per  cent,  on  the  amount  of 
the  purchase  price  of  the  property,  under  the  name  of  renty 
and  that  is  the  sum  and  substance  of  the  contract  between 
the  parties  in  relation  to  the  time  given  by  Smith  to  Gardner, 
within  which  the  payment  of  the  purchase  price  of  the  prop- 
erty was  to  be  made.  Although  Gardner  is  called  the  tenant 
of  Smith,  he  was  not  his  tenant  in  contemplation  of  the  law, 
and  calling  him  tenant  did  not  make  him  so.  Where  a  jmrty 
enters  upon  laud  under  a  contract  of  purchase  the  relation  of 
landlord  and  tenant  does  not  exist:  Brown  vs.  Persons,  48 
Georgia  Reports,  60.  Gardner  had  the  use  of  the  purcliase 
money  which  he  agreed  to  pay  Smith  for  the  property  on  the 
4th  day  of  January,  1862,  until  he  paid  it,  and  agreed  to  pay 
for  the  use  thereof  ten  per  cent,  under  the  name  of  rent,  and 
according  to  the  provisions  of  the  act  of  1845,  before  cited,  it 
was  usury  apparent  on  the  face  of  the  contract;  that  is  to  say, 
such  was  its  legal  effect.  Courts  will  not  allow  parties  to 
evade  the  sti^tute  against  usury,  either  directly  or  indirectly, 
by  resorting  to  any  trick  or  artifice  for  that  purpose,  especially 
when  the  intention  is  so  patent  on  the  face  of  the  transaction, 
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as  in  tliis  case.  Tlie  relation  of  landlord  and  tenant  did  not 
€sist  between  tlie  iiartics,  and  Gardner  did  not  owe  Smith 
any  rent,  as  sncli.  The  ten  per  cent,  on  tlie  amount  of  the 
pnrchnse  money  which  Gardner  agroed  to  pay  Smitli  for  the 
projierly,  wjis  for  the  use  of  the  money  due  therefor  until 
paid,  and  railing  it  rent  did  not  alter  ttie  legal  effuct  of  the 
traoHaction  so  far  as  the  question  of  usury  isconc6me<).  In 
onr  jndgiitent,  tlie  contnict  wai  usurious  ui>on  its  face,  and 
tlie  court  erred  in  charging  the  jury  to  the  contrary  thereof. 

2.  But,  it  is  iiisiste*!,  that  notwillistaiidhig  the  contract  be- 
tween Gardner  and  Smith  may  have  ))cen  usurious,  f<till,  the 
complainant,  Scoiield,  has  no  equity  which  will  entitle  him  to 
any  relief  against  the  usury  in  that  contract,  fijr  the  reason 
that  he  lias  been  i>aid  by  Gai-dner  in  the  transfer  of  the  prop- 
♦rty  to  him,  to  discharge  that  contract,  including  the  usury, 
ir  the  value  of  the  property  transferrrd  by  Gardner  to  Sco- 
Eelil,  under  the  contract  between  them,  was  of  sufficient  value 
atlimt  time  in  good  money  to  have  covered  the  amount  then 
doe  for  it,  including  the  usury,  then  Scofield  has  no  equity 
wliich  would  entitle  him  to  be  relieved  against  the  usury ;  for 
if  Ganliwr  paid  him  in  projierty,  at  a  fair  valuation  in  good 
money  at  the  time,  to  pay  off  the  debt  due  for  it,  including 
tte  usury,  then  Scofield  has  not  been  hurt.     But  if  the  prop- 
*rty  wiiicli  Gardner  tranaferrcd  to  Scofield  for  the  purpose  of 
piling  off  that  debt  was  valued  upon  a  Confederate  basis, 
WW  lie  has  been  hurt  just  to  the  extent  of  the  difference  of 
"«  value  of  the  proiwrly  in  good  money  and  its  value  in 
vonfeltrate  money  at  the  time  the  contract  was  made  between 
iiBiand  that  wtis  a  question  which  should  have  been  sub- 
F,  *>itte(l  to  the  jury  under  a  prrti>er  charge  of  the  court.     The 
rmfje  of  the  court  that  the  contract  between  Smith  and 
K*^iwr  was  not  usurious,  necessarily  excluded  from  the  con- 
T'wUio'n  of  the  jury  the  other  facts  in  the  case  upon  which 
EflM.WniplainaHt's  equity  was  based  to  be  relieved  from  the 
r  I^Wait  of  the  usury. 

«tlie  judgment  of  the  court  below  be  reversed. 
ItT  concurred,  but  furnished  ao  opiiiloD. 
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Trippe,  Judge,  dissenting. 

Though  there  be  usury  in  the  contract  between  Smith  and 
Gardner,  yet,  when  Scofield  purchased  from  Gardner,  an  al- 
lowance was  reserved  by  him  out  of  the  price  he  was  to  pay 
for  the  lot  for  the  purpose  of  discharging  what  Gardner  owed 
his  vendor,  and  he  agreed  so  to  do.  With  this  agreement  ex- 
isting, and  the  amount  reserved  being  in  the  hands  of  Sco- 
field, Gardner  permitted  the  judgment  to  go  against  him.  In 
my  opinion,  Scofield  cannot  now  set  up  the  usury  in  the  orig- 
inal contract  with  Smith,  and  thus  leave  a  large  portion  of  the 
judgment  against  Gardner  to  be  paid  by  him.  The  purchaser 
from  Gardner  ought  not  thus  to  be  allowed  to  avail  himself 
of  a  statute  not  intended  for  his  benefit,  and  to  obtain  an  in- 
terest in  land  which  his  vendor  never  agreed  or  intended  to 
transfer  to  him.  Post  vs.  Dort  and  tlie  B^nk  of  Utica,  8 
Paige'  Chancery  Reports,  639;  Given  vs.  Kemp,  13  Massa- 
chusetts, 574;  Morris  vs.  Floyd,  5  Barb.  130.  These  decis- 
ions fully  sustain  the  ibregoiug  position,  and,  besides,  it  is 
consistent  with  reason,  justice  and  principle. 

If  there  be  any  special  equitable  facts  connected  with  Sco- 
field's  purchase  from  Gardner,  which  would  entitle  him  to 
such  a  right,  they  should  have  been  charged  in  the  bill  and 
proved  at  the  trial.  The  mere  statement  in  the  bill  that  Gard- 
ner told  complainant  that  his  creciitor  would  take  Confederate 
money,  is  not  sufficient.  He  does  bot  state  that  he  was  there- 
by induced  to  give  more  than  he  otherwise  would  liave 
promised,  or  that  the  price  of  the  laud  was  increased  on  ac- 
count of  its  being  estimated  in  tiiat  currency,  nor  how  he  was, 
or  could  have  been,  in  any  way  injured  by  such  a  statement  on 
the  part  of  Gardner,  nor  does  he  charge  that  the  statement  was 
false,  or  fraudulent,  or  that  he  ever  offered  to  pay  the  debt  in 
Confederate  money,  or  that  he  was  notified  it  w<.»uld  nOt  be  re- 
ceived. 

On  the  trial  there  was  indeed  no  testimony,  and  none  offered, 
that  such  a  representation  had  ever  been  made  by  Giardner, 
Hor  does  the  answer  of  the  administrator  aid  complainant. 
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Under  the  bill  and  the  evidence,  the  case  was  simply  that 
the  complainant  bought  of  Gardner  nearly  the  whole  of  the 
lot,  agreeing  to  pay,  and  reserving  of  the  price  he  was  to  give, 
a  sufficient  amount  to  pay  Gardner's  debt.  So  far  as  it  ap- 
pears from  the  evidence,  complainant  asks  that  the  property 
in  his  possession  shall  not  be  forced  to  pay  the  unpaid  portion 
of  the  debt  now  in  judgment  against  Gardner,  thus  leaving 
su«h  portion  open  to  be  enforced  out  of  Gardner,  whilst  he 
demands  that  he  be  allowed  to  retain  the  amount  he  reserved 
to  pay  the  same. 

Although  the  Court  may  have  erred  in  its  charge  to  the 
jury,  that  there  was  no  usury  in  the  contract  between  Smith 
and  Gardner,  yet,  under  the  facts  shown  by  the  record,  the 
complainant  could  not  set  up  the  usury,  and  the  verdict  being 
such  as  the  jury  would  have  been  compelled  to  render  under 
the  evidence^  I  think  the  judgment  should  be  affirmed. 


Cicero  Tharpe,  plaintiff  in  error,  vs.  Albert  G.  Foster, 

defendant  in  error. 

1.  Under  the  Act  of  March  IGth,  1870,  a  laborer  could  sue  out  a  process 
to  enforce  his  lien  for  labor  performed  either  in  the  county  of  his  em- 
ployer's residence,  or  where  his  property  might  be,  but  the  process 
ihoold  be  made  returnable  to  the  proper  court  of  the  county  of  de- 
fendant's residence,  if  he  reside  in  the  state. 
1-The  issue  made  in  such  proceedings  by  the  counter-affidavit  of  the  de- 

frndaat,  should  be  returned  to  and  tried  in  the  same  court, 
tt  The  execution  in  this  case  having  been  sued  out  in  the  county  of  Bibb, 
•ad  made  on  its  face  returnable  to  the  superior  court  of  that  county, 
nd  the  defendant  being  a  resident  of  the  county  of  Morgan,  the  judg- 
of  the  court  below,  setting  aside  the  same,  is  affirmed. 


'laborer's  lien.    Jurisdiction.    Venue.    Before  Judge  Hill, 
Aft  Superior  Court.     April  Term,  1873. 

*■  -^  ■ 

•■^^  February  20th,  1873,  Tharpe  foreclosed  a  laborer's  lien 

l^lRbk Foster  for  $342  00,  with  interest  from  January  Igt, 
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1873,  and  had  the  execution  based  thereon,  levied  on  fifleen 
bales  of  cotton  then  in  the  county  of  Bibb.  The  affidavit  of 
foreclosure  stated  that  the  services,  as  laborer,  were  rendered 
on  a  plantation  of  defendant,  situate  in  said  county.  The 
defendant  filed  a  counter-affidavit,  setting  up  among  other 
defenses  a  want  of  jurisdiction  in  Bibb  superior  court,  on  the 
ground  that  he  was  not  a  resident  of  said  county,  but  of  the 
county  of  Morgan.  The  issue  thus  formed  was,  by  consent, 
heard  before  tlie  cburt  without  the  intervention  of  a  jury 
upon  the  following  agreed  statement  of  facts: 

"That  defendant  did  not  and  does  not  reside  in  said  county 
of  Bibb,  but  that  he  was  and  is  a  resident  of  Morgan  county, 
Georgia  ;  and  that  the  cotton  levied  on  is,  in  fact,  the  identi- 
cal cotton  alleged  by  plaintiff  to  have  been  raised  by  himself, 
as  a  laborer,  on  defendant's  plantation,  in  said  county  of  Bibb." 

The  court  sustained  the  defense  and  ordered  the  foreclosure 
and  execution  to  be  set  aside.  To  which  ruling  plaintiff  ex- 
cepted. 

R.  W.  Jemison,  by  brief,  for  plaintiff  in  error. 

Whittle  &  Gustin,  for  defendant. 

Trippe,  Judge. 

1.  In  the  case  of  Hardeman  &  Sparks  vs.  Brawn  and  De- 
Vaughany  49  Georgia  Repoyis,  596,  the  summary  process 
was  sued  out  in  the  county  of  Macon,  and  the  defendant 
resided  in  Houston.  A  claim  to  the  cotton  levied  on  was 
returned  to  the  court  of  Macon  county.  It  is  true  the  point 
was  not  presented  or  passed  upon,  whether  the  process  was 
properly  sued  out  in  the  county  of  Macon.  But  it  was 
there  held  that  if  an  issue  be  made  upon  a  lien  foreclosed 
under  the  steamboat  law,  or  if  there  be  a  claim  of  the  prop- 
erty, the  papers  are  to  be  returned,  and  the  issue  tried  in  the 
county  of  the  defendant's  residence.  If  this  be  so,  the  pro- 
cess should  be  returnable  to  the  same  county.  And  so  we  hold 
in  the  case  of  such  process  being  sued  out  by  a  laborer.     It 
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should  be  made  returnable  to  the  proper  court  of  the  county 
of  defendant's  residence,  if  he  reside  in  the  state. 

But  the  main  question  is,  can  the  process  issue  in  another 
county  than  that  of  the  residence  of  the  defendant  ?  The  act 
of  March  16th,  1870,  is  silent  on  this  point.  We  do  not  think 
there  is  any  constitutional  difficulty  in  the  way  of  suing  it 
out  in  another  county.  Section  12,  Article  V.  of  the  consti- 
tution, after  reciting  where  equity  cases,  cases  involving  titles 
to  land,  etc.,  shall  be  tried,  says,  all  other  cases  shall  be  tried 
in  the  county  where  the  defendant  resides.  With  this  pro- 
vision in  all  the  constitutions,  it  has  been  held  that  an  attach- 
ment can  be  issued  by  an  officer  of  one  county  and  returne<l 
to  the  courts  of  another  :  36  Ga.,  697 ;  Code,  sections  3265, 
3269,  3272.  The  act  of  1869,  Code,  section  4082,  declares 
that  "any  person  who  may  have  rent  due,  may,  by  himself, 
his  agent  or  attorney,  make  application  to  any  justice  of  the 
peace  within  the  county  where  his  debtor  may  reside,  or  whei'e 
his  property  may  be  found,  and  obtain  from  such  justice  a  dis- 
tress warrant,"  etc.  If  an  issue  be  made,  it  is  provided  that 
it  shall  be  "returned  to  the  court  having  cognizance  thereof." 
Would  not  this  be  a  court  in  the  county  of  defendant's  resi- 
dence. So  in  the  cases  of  foreclosure  of  mortgages  on  per- 
sonal property.  Xhe  affidavit  may  be  made  before  any  officer 
of  the  state  authorized  to  administer  oaths,  which  shall  be 
filed  in  the  office  of  the  clerk  of  the  superior  court  of  the  coun- 
ty where  the  mortgagor^resides  or  did  reside  at  the  date  of  the 
morlgage,  if  not  a  resident  of  the  state,  and  such  clerk  shall 
iBSue  the  execution.  It  is  true  in  the  case  of  a  mortgage  the 
fitml. process  is  to  issue  in  the  county  of  defendant's  residence; 
Ibr  Id  such  cases  it  is  not  the  officer  administering  the  affida- 
•  vitwho  issues  the  execution.  But  in  cases  of  attachments  the 
I  fiooeas  which  is  levied,  and  distress  warrants,  by  which  prop- 
V  «^  may  both  be  levied  on  and  sold,  may  issue  out  of  the  coun- 
^Jv.fy<^the  residence  of  the  defendant.  In  this  case  the  laborer 
Inmed  his  lien  on  cotton,  the  product  of  his  labor,  then  in 
iJBftjb  oeanty,  and  the  process  was  levied  on  the  cotton.  The 
;jiteftldftut  resided  in  Morgan  county.    Section  1990  of  the 
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Code  says,  the  person  prosecuting  such  lien,  either  for  himself 
or  as  guardian,  etc.,  must,  by  himself,  agent  or  attorney,  make 
affidavit  before  a  judge  of  the  superior  court,  or  the  ordinary 
of  the  county  in  which  the  pei'sonal  property  may  be,  or  the 
defendant  may  reside,  showing  the  lien,  etc.,  and  u|)on  such 
affidivit  being  filed,  if  before  a  judge  of  the  superior  court  or 
the  ordinary,  with  the  clerk  of  the  superior  court  of  such 
county,  it  shall  be  the  duty  of  such  clerk  to  issue  an  execu- 
tion, etc.  The  affidavit  in  this  case  was  made  before  the  judge 
of  the  sujKirior  court  of  Bibb  county,  and  the  execution  was 
issued  by  the  clerk  of  the  superior  court  of  that  county.  We 
think  the  execution  was  properly  sued  out  and  issued  under 
the  facts  of  the  case. 

2,  3.  But  it  was  returned  to  the  wrong  court.  It  was,  on 
its  face,  made  returnable  to  the  superior  court  of  Bibb  county. 
From  what  has  been  said  already  it  will  be  seen  that  it  should 
have  been  made  returnable  to  the  proper  court  of  Morgan 
county.  As  the  execution  was  before  the  judge  of  the  supe- 
rior court  of  Bibb  county,  and  returnable  to  that  court,  his 
judgment  ordering  the  execution  to  be  set  aside  was  correct, 
but  the  proceedings  to  foreclose,  or  for  the  enforcement  of  the 
claim,  shouhl  have  been  allowed  to  stand,  so  that  another  ex- 
ecution might  issue  if  plaintiff  so  desired. 

Judgment  affirmed. 


Martha  A.  Merritt,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error.  . 

1  Unless  the  conviction  of  the  offense  of  murder  is  founded  solely  on 
circumstantial  testimony,  neither  the  presiding  judge  nor  the  jury  has 
authority  to  commute  the  punishment  from  death  to  that  of  imprison- 
ment for  life  in  the  penitentiary. 

2.  The  circumstantial  testimony  which  authorizes  the  commutation  of  the 
punishment  for  the  offense  of  murder,  is  that  which  only  tends  to  es- 
tablish the  issue  by  proof  of  various  facts,  sustaining  by  tbeir  con- 
sistency the  hypothesis  claimed. 
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8.  The  coarts  are  as  mnch  bound  to  decide  and  administer  the  law  in 
criminal  cases,  as  in  all  other  cases  confided  to  their  jurisdiction  by 
the  constitution  and  laws,  and  juries  are  bound  to  conform  thereto. 

4.  Where  the  evidence  of  the  homicide  having  been  committed  by  the 
def^^ndant  is  direct,  and  the  jury  returns  a  verdict  of  guilty,  but  recom- 
mending that'the  defendant  be  imprisoned  for  life  in  the  peniteutiary, 
the  verdict  should  be  set  aside  as  illegal. 

Murder.  Commutation.  Circumstantial  evidence.  Jury, 
^^erdict.  Sentence.  Before  Judge  St rozer.  Dougherty  Su- 
perior Court.     April  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

H.  Morgan,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

Martha  Ann  Merritt  was  indicted  for  the  offense  of  mur- 
der, in  the*  superior  court  of  Dougherty  county,  and  charged 
with  the  unlawful  killing  of  one  Polly  Ann  Quick.  On  the 
trial  of  the  case,  the  jury  found  the  defendant  guilty,  and  re- 
commended that  she  be  imprisoned  in  the  state  (penitentiary 
fur  life.  A  motion  was  made  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  law,  and  without  law,  con- 
trary to  the  evidence,  and  the  weight  of  the  evidence,  arid  be- 
cause of  newly  discovered  evidence  since  the  trial,  which  mo- 
tion was  overruled  by  the  court,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  defendant 
and  deceased  got  into  a  quarrel  about  the  defendant's  hus- 
band ;  the  parties  lived  near  each  other ;  a  paling  fence  di- 
vided their  respective  yards  or  lots.  The  deceased  was  on 
lier  own  side  of  the  fence,  standing  up  against  it.  Lizzie 
Moore,  a  witness  for  the  State,  swore  that  she  was  present  and 
flaw  the  rencountre  between  the  parties,  that  after  using  abu- 
aijre  and  opprobious  language  to  each  other,  the  defendant 
llrieDt  ioto  her  house,  laid  down  her  child,  went  to  a  table, 
.  -jUkMA  up  a  knife,  and  then  came  out  of  the  house,  rolled  up 
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lier  sleeves,  opened  tlie  knife,  approaclied  deceased,  wlio  was 
standing  with  her  hands  on  the  palings,  made  a  stab  at  her 
and  hit  the  palings ;  she  again  stabbed  and  struck  deceased 
in  the  right  breast,  immediately  under  the  right  nipple.  De- 
ceased said,  "Don't  cut  me  any  more,  for  you  have  killed  me 
now."  Defendant  then  said,  "God  damn  you,  if  I  have  not  kill- 
ed you,  I  am  going  to  do  it  now,  you  and  all  the  balance." 
The  knife  was  about  a  foot  long  when  open,  handle  about  sij^ 
inches  long,  and  blade  same  length.  Witness  saw  that  the 
whole  blade  went  in  when  deceaseil  was  stabbed.  This  took 
place  on  Friday,  and  deceased  died  the  following  Sunday. 

Lucy  Chapman,  a  witness  for  the  State,  was  also  present;  saw 
the  stabbing  and  substantially  corroborates  the  statement  of 
Lizzie  Moore;  says  deceased  was  in  her  own  yard  doing  noth- 
ing; had  her  hands  on  the  palings;  helped  deceased  into  her 
room;  she  was  bleeding,  and  remained  with  her  until  she 
died;  she  appeared  to  suffer  very  much. 

Doctor  Davis,  a  witness  for  the  state,  says  he  made  a  post 
mortein  examination  of  deceased  after  her  death ;  found  a 
wound  on  the  right  breast  made  by  some  sharp  instrument, 
which  entered  into  the  chest;  it  was  about  one  inch  wide,  and 
five  or  six  inches  deep.  The  wound  penetrated  the  diaphram, 
and  punctured  the  liver.  The  wound,  in  his  opinion,  would 
produce  death,  and  in  his  opinion,  that  wound  did  produce 
death  in  that  case,  from  the  result  of  inflammation. 

Doctor  Cromwell,  sworn  in  behalf  of  the  defendant,  stated 
that  he  saw  the  deceased  on  Sunday,  the  day  she  died  ;  de- 
scribed her  condition,  and  was  of  the  opinion  she  died  of 
pneumonia,  though  from  the  description  of  the  wound  given 
by  Doctor  Davis,  thinks  it  would,  in  a  majority  of  cases,  have 
produced  death. 

It  will  be  noticed  that  there  is  no  evidence  in  the  record 
that  the  deceased  was  physically  indisposed  from  pneumonia, 
or  otherwise,  prior  to  the  day  on  which  she  was  stabbed  by 
the  defendant,  which  was  on  Friday,  and  she  died  the  next 
Sunday  thereafter. 

1.  As  before  stated,  the  jury,  by  their  verdict,  found  the 
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defendant  guilty  of  the  offense  for  which  she  was  indicte<l,  and 
recommended  that  she  be  punished  therefor  hy  imprisonment 
in  the  penitentiary  for  life,  and  the  question  is,  whether  that 
was  a  legal  verdict  under  the  evidence  in  this  case?  In  other 
words,  had  the  jury  the  power  and  authority,  under  the  law 
of  this  state,  to  return  a  verdict  recommending  a  commutation 
of  the  puhishment  of  tlie  defendant  from  death  to  imprison- 
ment in  the  penitentiary  for  life,  under  the  evidence  in  the 
case?  The  defendant  was  indicted  for  the  offense  of  murder, 
and  the  jury  found  her  guilty  of  that  offense.  By  the  penal 
code  of  this  state  the  punishment  of  murder  shall  be  death, 
except  when  the  conviction  is  founded  aoleli/  on  circumstantial 
testimony.  When  the  conviction  is  had  solely  on  circumstan- 
tial testimony,  then  it  is  discretionary  with  the  presiding  judge 
to  impose  the  death  penalty  or  to  sentence  the  defendant  to 
imprisonment  in  the  penitentiary  for  life,  unless  the  jury  try- 
ing the  traverse  shall  recommend  that  the  defendant  be  im- 
prisoned in  the  {>enitentiary  for  life,  in  that  case  the  presiding 
judge  has  no  discretion,  but  is  bound  lo  commute  the  punish- 
ment from  death  to  imprisonment  for  life  in  the  penitentiary. 
The  general  rule  of  the  law  is  that  the  crime  of  murder  shall 
be  punished  with  death,  the  only  exception  to  that  general 
rule  is,  when  the  conviction  for  that  crime  is  founded  solely 
on  circurastiintial  testimony :  Code,  4323.  It  follows,  there- 
fore, that  unless  the  conviction  of  the  defendant  was  founded 
Bokly  on  circumstantial  testimony,  neither  the  presiding  judge 
Dor  the  jury  had  the  power  or  authority,  under  the  law,  to 
commute  the  punishment  for  the  crime  of  murder  from  death 
to  that  of  imprisonment  for  life  in  the  penitentiary. 
2.  But  it  is  said  the  testimony  in  this  case  is  circumstantial, 

*  because  it  is  doubtful  w^hether  the  deceased  died  from  the 

*  wound  inflicted  by  the  defendant  or  from  pneumonia.     If  the 
'     deceased  died  from  pneumonia,  then  the  defendant  was  not 

gpilty  of  the  offense  charged  against  her  in  the  indictment. 
But  the  jury  found  her  guilty  of  the  offense  charged  against 
W,  which  negatives  the  fact  that  the  deceased  came  to  her 
^'^  iifMth  hf  pneumonia,  or  from  any  other  cause  than  the  one  al- 
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legcd  in  the  indictment.  Was  the  cause  of  the  death  of  the 
deceased,  as  alleged  in  the  indictment,  proved  solely  by  cir- 
cumstantial testimony?  The  testimony  of  the  two  witnesses 
who  were  present  and  saw  the  wound  inflicted  by  the  defend- 
ant upon  the  body  of  the  deceased,  was  direct  and  positive; 
there  is  no  circumstantial  testimony  in  regard  to  the  infliction 
of  the  wound  on  the  body  of  the  deceaseil,  as  alleged  in  the 
indictment,  and  which  the  jury  have  found  caused  her  death. 
Their  verdict^  as  to  the  truth  of  that  charge,  could  not  possi- 
bly have  been  founded  soh-ly  on  circumstantial  testimony, 
when  the  two  witnesses  who  were  present  and  saw  the  wound 
inflicted,  swore  directly  and  positively  to  the  fact.  If,  how- 
ever, we  consider  circumstantial  testimony  and  circumstantial 
evidence  to  mean  the  same  thing,  then  direct  evidence  is  de- 
fined by  our  code  to  be  that  which  immediately  points  to  the 
question  at  isvsue;  circumstantial  evidence  is  defined  to  be  that 
which  only  tends  to  establish  the  issue,  by  proof  of  various 
facts  sustaining  by  their  consistency  the  hypothesis  claimed: 
Code,  3748.  It  is  therefore  but  reasonable  to  say  that  the 
circumstantial  testimony,  as  contemplated  in  the  4323d  sec- 
tion, which  authorizes  a  commutation  of  the  punishment  of 
murder  from  death  to  imprisonment  for  life  in  the  peniten- 
tiary, shall  be  the  same  as  defined  in  the  3748th  section.  Our 
own  Code  clearly  defines  the  distinction  between  direct  evi- 
dence and  circumstantial  evidence,  and  the  words  "  if  the  con- 
viction is  founded  solely  on  circumstantial  testimony,"  con- 
tained in  the  4323d  section,  should  be  construed  in  accordance 
with  that  definition,  and  when  so  construed  and  applied  to  the 
evidence  in  the  record  before  us,  there  was  no  circumstantial 
testimony  as  to  the  fact  of  the  killing  of  the  deceased  by  the 
defendant,  as  charged  in  the  indictment  on  which  her  convic- 
tion was  founded,  much  less  was  that  conviction  founded 
aoldy  on  circumstantial  testimony.  The  punishment  for  mur- 
der, under  our  law,  in  all  cases,  is  death,  except  in  one  in- 
stance only,  and  that  is  when  the  conviction  is  founded  solely 
on  circumstantial  testimony.  In  all  convictions  for  murder, 
except  the  one  stated,  the  courts  have  no  power  or  authority 
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under  tlie  law,  to  inflict  any  other  punishment  than  the  death 
penalty,  nor  have  juries  any  power  or  authority,  under  tlie 
law,  by  their  verdicts,  to  recommend  any  other  punishment, 
except  when  the  conviction  is  founded  sokli/  on  circumstan- 
tial testimony. 

3.  But  it  is  said  that  the  juries  IxMug  the  judges  of  the  law 
and  the  facts  in  criminal  cases,  the  courts  cannot  interfere  and 
set  aside  this  verdict  as  illegal  on  the  motion  of  the  defendant. 
This  argument  would  prove  entirely  too  much.     The  practi- 
cal effect  of  it  is  to  require  the  courts  to  abdicate  their  con- 
stitutional power  and  jurisdiction  in  respect  to  the  adminis- 
tration of  the  laws  of  the  state,  and  subject  the  legal  rights 
of  the  citizen  to  the  exclusive  arbitrament  and  decision  of  the 
juries  of  the  country.     If  the  argument  is  sound,  and  the 
courts  have  no  j>ower  or  authority  to  decide  what  is  the  law 
of  the  land  in  criminal  cases,  but  the  juries  have  the  exclu- 
sive power  and  authority  to  decide  what  is  the  law,  then  they 
would  have  the  power  and  authority  to  decide  that  any  law 
enacted  for  the  punishment  of  crimes,  from  murder  down  to 
the  lowest  grade  of  felony,  was  unconstitutional  and  void, 
and  that  no  one  should  be  punished  for  a  violation  thereof, 
or  if  punished  at  all,  should  be  punished  at  their  discretion, 
and  not  as  the  law  prescribes.    The  courts  are  as  much  bound 
to  decide  and  administer  the  law  in  criminal  cases  as  in  all 
other  eases  confided  to  the  jurisdiction  thereof,  by  the  consti- 
tution and  laws  of  the  state.     Where  is  the  power  vested  by 
the  constitution,  to  decide  what  is  the  law  of  the  state  appli- 
csfcle  to  the  trial  of  criminal  offenses,  including  the  constitu- 
tionality of  legislative  acts,  in  the  courts  or  in  the  juries  of 
the  country  ?     If  the  argument  is  sound  that  the  juries  have 
tlie  exclusive  power  to  decide  what  is  the  law  of  the  land  in 
criminal  cases,  independent  of  the  courts,  it  necessarily  fol- 
lows tliat  they  have  the  power  to  dec;ide  the  constitutionality 
€f  all  legislative  acts  defining  criminal  offenses. 
4t  Inasmuch  as  the  jury,  under  the  testimony  disclosed  by 
'••  l^feoord  in  this  case,  had  no  power,  or  authority,  under  the 
Inr/to  recommend  by  their  verdict  a  commutation  of  the 
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death  penalty  to  that  of  imprisonment  in  the  penitentiary  for 
life,  the  verdict  was  illegal,  and  should  have  been  set  aside  on 
the  defendant's  motion. 

Let  the  judgment  of  the  court  below  be  reversed. 

McCay,  Judge,  concurred  on  special  grounds,  but  fur- 
nished no  written  opinion. 


Tom  Smith,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  To  sustain  a  verdict  of  guilty  of  assault  with  intent  to  murder,  the  ev- 
idence should  show  that  had  death  ensued  from  the  assault,  the  de* 
fendunt  would  be  guilty  of  murder. 

2.  If  the  prosecutor  in  this  case  had  been  slain,  the  defendant,  under  the 
law  and  evidence  contained  in  the  record,  could  have  been  convicted 
of  no  higher  offense  than  manslaughter. 

Criminal  law.  Assault  with  intent  to  murder.  Before  Judge 
Hall.  Newton  Superior  Court.  September  Adjourned  Term, 
1873. 

Tom  Smith  was  placed  on  trial  for  the  offense  of  assault 
with  intent  to  murder,  alleged  to  have  been  committed  upon 
the  iKjrson  of  one  Arthur  Jackson,  on  the  10th  of  May,  1873. 
The  defendant  pleaded  not  guilty.  The  evidence  for  the  state 
made,  in  brief,  the  following  case: 

Sam  Hunter  and  Steve  Cody  were  playing  marbles  in  the 
road,  and  Arthur  Jackson  was  seated  on  the  fence  looking  on, 
when  defenchuit  came  up.  He  said  to  Jackson  that  he  wanted 
to  bite  his  cars  like  he  used  to  bite  them.  Jackson  replied 
that  he  should  do  no  such  thing.  Defendant  said,  "  damn 
you,  I  will  bite  them  anyhow."  At  the  same  time  he  jumped 
on  Jackson  and  endeavored  to  bite  his  ears.  Jackson  pushed 
him  off.  He  then  grabl)cd  at  Jackson,  scratching  his  face, 
causing  the  blood  to  flow.  Jackson  said  that  if  a  man  played 
with  him,  he  did  not  want  him  to  tear  the  blood  out,  and  to 
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go  off  and  to  let  him  alone.     Dtfcnfknt  rcplie<I,  "  by  G — iJ, 
m»y  be  you  don't  like  it,  and  if  yoii  ilou't,  you  need  not  take 
it."     Jackson  toM  liini  to  go  ofiF  from  liim.     He  advanced 
oil  Jackson  again,  saying  lie  would  bite  liis  cars  some,  and 
pulled  liim  olT  the  fence.     Jsuiksoncauglit  him  hy  tliehreeehes 
and  turned  liiin  over  the  f^iice  hackwanU.     He  ctirried  Jack- 
son's hnt  over  with  him.     Milton  Gill,  who  was  standing  hy, 
said,  "  Jackson,  if  you  don't  mind  you  will  break  that  ntg- 
■ger's  neck."     Jackson  said  to  defendant  that  lie  did  not  in- 
tend to  let  liim  lidl  so  hard,  and  at(ke<l  him  if  he  was  hurt. 
He  said  lie  was  not.     Juckson  asked  him  to  hand  liis  hat  over, 
defendant  said,  "wait,  damn  you,  let  uie  hit  you  lirst."     He 
then  handetl  the  hat  over,  cotem|)orn  neons ly  hitting  Jackson 
in  the  eye.     He  then  got  over  the  fence  and  caught  Jackson 
around  the  neck,  who  said  to  him,  "Smith,  you  ain't  no  man, 
go  away ;  I  could  whip  you  with  a  hickory."   He  r(4)lie<I  that 
it  was  a  "G — rl  d — d  lie,  byG — d."    Jackson  said,  "Smith, 
a  man  give  me  the  damned  lie  in  Covington  this  morning, 
and  I  hate  for  a  man  to  keep  on  giving  me  the  <lamncd 
lie  iQ  cold  blood."     He  replied  that  "  it  was  a  G — il  d — n 
l>— I]  fired  He,  by  G— <1,  and  if  you  don't  like  it,  you  need 
not  take  it."     J.icksoii  slapped  his  face.     He  said,  "Jackson, 
are  jron  mad  ?"  Jackson  replied  tliat  he  was  not.     He  then 
said  "slay  here  until  I  come  back."     He  Icftand  went  home, 
thicli  wan  about  two  hundred  and  fifty  yards  from  the  place 
*liwe  they  were  scuffling.     Jackson  move<l  away  from  the 
ftnce  and  sat  down  in  the  road.     After  the  Iai)se  of  ten  or 
nates,  he  heanl  the  defendant  hollow,  "Clear  the 
*Vyoii  women  and  childi'en,  byG — d."     He  Avas  about  fifty 
J*™*  from  Jackson,  and  had  two  double-barreled  shot  guns, 
•■^tm  jumped  up  and  told  him  to  shoot,  that  nobody  was 
He  place*]  the  gun  which  he  had  in  his  right  hand 
t  the  nearest  palings,  and  took  the  other  one  from  his 
^■Wilder.    Jackson  avid,  "slioot  ahead,  here  is  your  mule," 
nlM  the  same  time  stepped  to  the  side  of  and  between  the 
The  defendant  fired.    Jackson  returmxl  to  the  centre 
If  KKul  and  asked  him  what  he  meant.     He  replied,  "  I 
Vol.  u(.  7. 
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mean  to  shoot,  G— d  d — n  yon."  Jackson  said,  "  shoot  quick 
for  I  am  coming  to  you/'  at  the  same  time  advancing  on  him. 
"When  Jackson  was  within  thirty  yards  of  him  a  second'sliot 
was  fired,  the  shot  striking  Jackson  on  the  right  side.  Jack- 
son told  him  to  shoot  again  as  he  was  coming  at  him.  The 
defendant  threw  down  the  empty  gun  and  took  the  other  and 
half  cocked  it.  Jackson  was  advancing  on  him  so  fast  tliat 
he  pulled  the  trigger,  hut  the  gun  would  not  go  oiF.  He 
cocked  it  again,  but  by  this  time  Jackson  had  reached  hinr 
and  struck,  the  muzzle  of  the  gun.  It  went  off  and  the  shot 
lodged  in  his  head.  The  last  shot  also  struck  his  left  arm. 
He  seized  the  gun  in  his  right  hand  and  struck  at  the  defend- 
ant's head.  The  blow  missed  his  head,  struck  the  ground 
and  broke  the  gun  in  pieces.  Jackson  had  a  switch  in  his 
hand  at  tiie  commencement  of  the  difficulty  about  as  large  as 
his  thumb.     He  threw  it  down  in  the  road. 

The  evidence  for  the  defense  did  not  materially  alter  the 
case  made  by  the  state.  It  tended  to  show  that  Jackson  was 
very  violent  in  his  conduct  to  defendant  before  the  shooting, 
and  that  he  commenced  advancing  upon  the  defendant  as 
soon  as  he  saw  him  with  his  gun,  telling  him  to  shoot,  and  that 
all  three  shots  were  fired  under  these  circumstances.  Also, 
that  when  Jackson  struck  at  defendant  with  the  gun,  he  did 
not  miss  him,  but,  on  the  contrary,  cut  his  head  very  badly. 

The  jury  returned  a  verdict  of  guilty.  The  defendant 
moved  for  a  new  trial  because  the  verdict  was  contrary  to 
the  law  and  the  evidence.  The  moiion  was  overruled,  and 
defendant  excepted. 

H.  D.  Capers,  by  J.  J.  Floyd,  for  plaintiff  in  error. 

T.  B.  Cabaniss,  solicitor  general,  by  Peei^les  &  How- 
ell, for  the  state. 

Trippe,  Judge. 

It  has  been  so  often  decided  as  to  what  the  evidence  must 
show  to  sustain  a  conviction  for  (he  offense  of  an  assault  with 
intent  to  murder,  that  it  is  unnecessary  to  do  more  than  mere- 
ly to  reiterate  it  here.    Had  death  ensued  from  the  assault^ 
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and   from   the  circumalancea  of  the  killing,  the  defendant 
woold  only  have  been  guilty  of  manslaughter ;  then  he  cannot 
be  ghiltj  of  an  assault  with  intent  to  murder,  when  there  is 
no  killing.     AH  the  ingredients -of  murder,  except  the  kill- 
ing, enter  into  and  are  neoessary  to  constitute  the  crime  of 
assault  with  intent  to  mimler.     At  least  there  must  be  malice, 
express  or  implied,  that  would  make  the  assailant  a  murderer, 
had  he  taken  life  in  tlic  assault.     Jf  there  cannot  be  niunler 
without  malice,  there  cannot  be  an  intent  to  murder  unless 
the  same  element  of  malice  appears  :    Mecka  va.  The  Stale,  51 
Georffia,  429,  and  Jackson  vs.  The  State,  51  Georgia,  402.  As 
this  case  goes  back  for  another  trial,  the  testimony  will  not 
be  discussed  here,  further  than  to  auy  that  the  record  shows 
that  the  dcfeuilant  had  stopped  and  put  down  his  guns,  when 
the  prosecutor  started  towards  him,  wiih  threatening  invita- 
tions to  shoot — that  he  was  coming — to  shoot  quick — that  he 
was  comiag  to  him,  etc.,  etc.     The  defendant  seems  to  have 
been  but  a  weakling  compared  to  the  prosecutor,  who  had 
tiready  shown  his  complete  power  to  do  as  he  might  please 
with  defendant.    The  evidence  for  the  defense  certainly  makes 
ODt  a  case  that  would  not  have  been  murder  had  the  defend- 
Mt  ttilled  the  prosecutor,  and  it  could  scarcely  have  been 
worse  under  the  prosecutor's  owu  statement,  if  what  he  says 
>Vnt  the  first  firing  be  stricken  out.     As  to  that  firing,  it 
does  nut  appear  that  defendant  shot  at  the  prosecutor,  or  in 
what  direction  he  did  fire.     It  is  probable  he  did  fire  at  him, 
Wthe  jtrosecutor  says  "he  steppetl  to  the  side  of  and  behind 
•m  palings."     This  was  before  the  firing.     The  defendant 
*M  fifty  yanis  ofl";  some,  and  most  of  the  witnesses,  made  it 
'  ■  good  deal  farther.     The  prosecutor  then  sprang  out,  rushed 
(("•irds  the  defendant,  with  (he  threatening  declarations,  and 
•"Ii  the  effort  to  do  great  violence  to  defendant  when  he 
^■tidied  him..    It  was  under  these  circumstances  the  other 
i  took  place.     But  tlie  matter  will  be  [Mtased  ou  again  by 
fjB'y,  and  no  further  comment  on  the  testimony  will  be 
nude, 
•^u^graeut  nevemed. 
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James  H.  Hill  &  Company,  plaintiffs  lu  error,  vs.  John 

Neal,  defendant  in  error.  ^ 

1.  A  scire  facias  to  revive  a  judgment  may  issue  in  vacation  on  the  pa- 
rol application  of  the  plaintiff  to  the  clerk  of  the  court  where  the  record 
is,  and  no  order  of  court  is  necessary  to  authorize  the  clerk  to  i8:>ae 
the  writ. 

2.  Jt  is  not  a  good  ground  to  dismiss  a  scire  facias  to  revive  a  judgment- 
that  the  plaintiff  has  caused  an  execution  upon  the  judgment  to  be 
levied,  and  that  the  levy  is  still  undisposed  of. 

Dormant  judgment.  Scire  facias.  Before  Judge  Stro- 
ZER.     Dougherty  Superior  Court.     April  Term,  1873. 

Scire  facias  issued  on  December  22d,  1869,  at  the  instance 
of  John  Neal,  returnable  to  the  next  June  term  of  Dough- 
erty superior  court,  requiring  James  H.  Hill  &  Company  to 
show  cause  why  a  certain  judgment  against  them  for  $6,- 
913  64  principal,  besides  interest  and  cost,  obtained  by  W. 
W.  Woodruff  &  Company,  at  the  December  term,  1857,  of 
said  court,  and  assigned  to  Neal,  should  not  be  revived. 
Hill  c&  Company  moved  to  dismiss  said  proceedings  because 
said  scire  facias  had  not  been  issued  under  an  order  of  court, 
and  because  at  the  time  it  was  iasued  the  execution  based  upon 
said  judgment  was  levied  upon  various  parcels  of  land,  and 
plaintiff  was  pressing  said  levy  to  a  sale,  when  stopped  by 
the  interposition  of  claims,  all  of  which  were  stiH  pending. 

The  motion  was  overruled  and  defendants  excepted. 

W.  A.  Hawkins;  Lyon  &  Irvin;  Vason  &  Davis, 
for  plaintiffs  in  error. 

Wright  &  Warren,  for  defendants. 

McCay,  Judge. 

1.  It  is  plainly  implied  from  section  3607  of  the  Code, 
that  a  sci.  fa.  to  revive  a  dormant  judgment  may  issue 
in  valuation.  There  is  no  hint  in  the  section  of  any  applica-* 
tion  to  the  court.     The  writ  is  to  be  signed  by  the  clerk ;  he 
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is  to  make  copies  of  it,  and  undoubtedly  the  uniform  practice 
in  this  state  has  been  for  the  clerk  to  issue  the  writ  in  vaca- 
tion t)n  simple  application  of  the  party  seeking  it,  or  his  attor- 
ney. And  tiiis  was  and  is  the  English  practice.  In  Peters- 
dorff's  Abridgement,  title  Sei,  Fa,y  and  note  to  the  title,  it 
is  said,  in  terms,  that  tlie  writ  issues  in  vacation.  In  Tidd's 
Practice,  2  vol.,  1122,  it  is  said  that  the  writ  is  made  out  by 
the  plain tifi*'s  attorney  and  signed  by  the  signer  of  the  writs. 
In  Foster  on  ScL  Fa,,  73,  Law  Library,  (Johnson's)  it  is  said 
the  writ  is  the  declaration ;  that  they  are  synonymous.  In 
fact,  the  8<n,  fa.  consists  mainly  in  a  recital  of  what  ap- 
]>ears  of  record  in  the  keeping  of  the  clerk ;  any  additional 
fact  recited  tiiei*ein  is  stilted  to  be  at  the  suggestion  of  the 
party  suing  out  the  writ:  Foster  on  ScL  Fa,,  (2.)  At  com- 
mon law  all  suits,  and  this  is  in  the  nature  of  a  suit,  were 
commenced  by  suing  out  the  writ,  and  this  was  always  in  va- 
cation, and  on  the  mere  application  of  the  plaintiff.  The 
declaration  wasaiot  filed  until  the  defendant  appeared.  It  is 
clear,  therefore,  to  us  that  the  practice  uniformly  pursued 
here  in  cases  ofsci.fas.f  is  as  nearly  in  accord  with  the  practice 
in  England  as  the  nature  of  our  courts  and  officers  will  per- 
mit, and  that  a  sci,  fa.  may  issue  in  vacation  by  the  clerk  on 
tlie  mere  parol  application  of  the  party  seeking  it,  and  that  it 
is  proper  for  the  clerk  to  make  such  recitals  in  it  as  the  party 
Bhall  suggest. 

2.  If  there  is  an  entry  of  a  levy  on  the^  fa,  and  the  judg- 
ment be  ill  fact  dormant,  the  levy  is  simply  void ;  it  is  no 
levy,  and  the  jdaintiff*,  by  suing  out  his  writ,  abandons  it. 

Judgment  afHrraed. 


JToHK  Bland,  plaintiff  in  error,  vs,  Richard  B.  Strange 
et  al.,  administrators,  defendants  in  error. 

JL'bfOnglit  a  suit  against  B  in  the  statntory  form,  upon  an  open  account. 
/.SWbill  of  particalars  attached  to  the  declaration  set  forth  the  account 
s  **  Jauaarjr  1,  1869.—**  To  rent  of  house  in  1868,  $150  00.'' 
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B  pleaded  that  A  agreed,  in  1869|  to  let  him  have  the  rent  of  the  house 
and  pay  him  $75  00  for  boarding  his  (A^s)  son  that  year.  The  jary 
found  for  the  plaintiff  $150  00,  the  full  amount  of  his  claim,  with  the 
interest  from  the  Ist  of  February,  1870.  Afterwards,  on  the  levy  of 
the  execution,  a  contest  arose  whether  certain  land  was  subject  to  be 
sold,  and  this  depended  on  whether  the  debt  was  contracted  before  or 
afler  July  22d,  1868: 
Held,  that  upon  the  face  of  the  record  it  was  uncertain  whether  the  lot 
was  rented  in  1868  or  1869,  and  it  was  error  in  the  judge  to  refuse  to 
permit  B  to  show  by  parol,  what  was  the  true  date  of  the  renting. 
Warneb,  Chief  Justice,  dissented. 

Evi(lence.  Before  Judge  HERscHEfi  V.  Johnson.  Wash- 
ton  Superior  Court.     October  Tenn,  1^73. 

An  execution  in  favor  of  Riohanl  B.  Strange  et  al.,  admin- 
istrators of  John  J.  Strange,  deceased,  vs.  John  Bland,  based 
upon  a  judgment  for  $150  00  principal,  besides  interest  and 
costs,  rendered  at  the  April  term,  1871,  of  Washington  supe- 
rior court,  was  levied  upon  certain  lands.  The  defendant 
filed  an  affidavit  of  illegality  upon  the  ground  that  the  prop- 
erty was  exempt  from  levy  and  sale,  having  been  set  apart  (o 
him  as  a  homestead  under  the  Act'  of  1868. 

Upon  the  iasue  thus  formeil,  the  plaintiffs  introduced  the 
record  of  the  suit  in  which  said  judgment  was  rendered.  The 
declaration  was  in  complaint,  based  upon  the  following  bill  of 
particulars : 

"  John  Bland  to  John  J.  Strange,  Ih\ 

"January  1st,  1869. — ^To  rent  of  dwelling  house  and  lot  in 
Linton,  Hancock  county,  for  the  year  1868, $150  00." 

To  this  action  the  defendant  pleaded  that  the  ))laintif!s'  in- 
testate was  indebted  to  him  in  the  sum  of  $225  00  by  an 
agreement  to  give  him  the  said  rent,  and  the  further  sura  of 
$75  00  for  the  consideration  that  said  intestate's  son  should 
boanl  with  him  in  said  bouse;  that  he  pleads  this  sum  as  a 
set-off,  and  claims  a  judgment  for  $75  00,  the  surplus  over 
and  above  the  amount  claimed  by  the  plaintifl^. 

To  the  plea  was  attached  the  following  bill  of  particulavB: 
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"John  J,  Strange  to  John  Bland,  Dr. 

"  To  board  of  son  for  the  year  1869 $225  00 

Credit,  for  house  rent 150  00 

Bafancedue  John  Bland 75  00 

« 

The  jury  found  for  the  plaintiffs  S150  00,  with  interest 
from  February  1st,  1870,  and  judgment  was  rendered  accord- 
ingly. 

The  defendant  propase<l  to  show  by  parol  that  the  debt 
upon  which  the  aforesaid  judgment  and  execution  were  found- 
ed, was  contracted  subsequent  to  July  21st,  1868.  Upon  ob- 
jection made,  this  testimony  was  excluded  by  the  court,  and 
defendant  excepted. 

The  judge  certifies  that  his  "impression  now  is,  that  the 
witness  by  whom  it  was  thus  attempted  to  impeach  the  ver- 
dict, was  one  of  the  jurors  who  rendered  it." 

The  jury  found  for  the  plaintiffs.  Error  is  assigned  upon 
the  aforesaid  ground  of  exception. 

J.  A.  RoBSON,  by  Peeples  &  Howell,  for  plaintiff  in 
error. 

No  appearance  for  defvndant. 

McCay,  Judge. 

Whilst  I  fully  recognize  the  existence  as  well  as  the  imj>or- 
taoce,  both  to.  parties  and  to  the  public,  of  the  rule  that  judg- 
OKnts  are  conclusive  as  to  all  matters  put  in  issue,  or  which, 
^er  the  rules  of  law,  might  have  been  put  in  issue,  I  am 
•ffll  of  opinion  that  the  court  was  in  error  in  refusing  to  per^ 
A>t  the  affiant  to  show  the  true  date  at  which  the  debt  upon 
^Ittdh  the  judgment  was  founded  was  contracted,  and  that 
'■ttiB  was  nothing  in  the  proposal  to  do  this  infringing,  or  in 

.w  least  interfering  with,  the  integrity  of  the  rule  to  which  I 
^  alluded. 
It  mast  be  noted  in  the  first  place  that  it  is  the  judgment 

4  M.  Qot  the  declaration  and  pleas  that  makes  the  estoppel. 
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The  declaration  and  pleas  are  only  evidence,  as  explanatory 
of  the  jndgment.  It  is  not,  therefore,  every  fact  stated  in  a 
declaration  which  a  judgment  in  favor  of  the  plaintiff  con- 
clusively establishes.  If  the  declaration  state  a  fact  which 
the  judgment  does  not  necessarily  involve,  or  if  the  fact  be 
immaterial  or  surplusage,  the  judgment  does  not  establish  it: 
Phil.  Ev.,  Cowen  notes,  2  vol.,  20,  21,  13,  15,  14. 

The  date  of  an  account  is  only  material  to  show  that  the 
debt  is  within  the  period  of  limitation,  or  to  fix  the  time 
when  interest  is  due  u|)on  it.  The  common  counts  in  as- 
sumpsit are  promises  upon  debts  due  before  that  time,  but  the 
precise  day  is  not  8tat<id  usually  in  assumpsit.  In  our  stat- 
utory form  all  that  is  required  is  to  state  that  so  much  is  due 
upon  an  account,  with  a  reference  to  a  bill  of  particulars  at- 

•  tached:  Code,  3393.  To  require  each  item  of  the  bill  of 
j>articulars  to  fix  the  date  ^vith  precision  at  which  it  was  con- 
tracted, or  to  require  it  to  be  amended,  if  the  proof  fail  to  fit 
it  in  date  and  precise  amount,  would,  as  I  think,  be  a'l)surd. 
Surely,  one  may  present  a  bill  of  particulars  for  fifty  pounds 
of  sugar  at  ten  cents,  dated  1st  of  July,  1870,  and  recover 
for  forty  pounds  at  eight  cents,  of  a  different  date  without 
an  amendment.     The  truth  is  our  Jones'  form,  as  it  is  called, 

•  for  an  oj)en  account,  or  unliquidated  demand,  covers  parol 
contracts,  implied  contracts,  or  a  quantum  meruit,  or  a  quantum 
valebaty  and  neither  the  date  nor  amount  are  treated  as  such 
allegations  as  that  there  would  be  a  variance  if  the  proof 
showed  a  different  date  or  amount.  If  this  be  so,  and  I  think 
the  law  is  unquestionable,  then  a  judgment  on  such  a  claim  may 
always  be  explained  since  the  pi*ecise  date  or  amount  set  out 
in  the  bill  of  particulai's  is  not  material. 

For  myself,  under  the  rules  well  established  by  the  books 
on  this  subject,  I  should  say  that  in  suits  upon  open  accounts, 
when  the  details  of  the  account  api)ear  by  bill  of  jxirticulars^ 
the  date  fixed  in  the  bill  of  ])articulars  and  amount  of  the 
item  may  always  be  shown  to  have  been  proven  on  the  trial 
differently  from  what  is  stated  in  the  bill,  if  for  any  reason  it 
becomes  important  to  get  at  the  truth.     The  rule  that  parol 
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evidence  will  not  be  receiveii  to  vnry  or  contradict  written, 
does  not  apply  to  bills  of  ]>urcRls,  or  bills  of  purticulars : 
1  Greenleaf  s  Ev.,  sec.  305,  and  note. 

But  tliungli  I  am  iiatiMlied  that  tlie  nile  does  not  exclnde 

(liis  evidence  in  any  case  where  the  date  or  amonnt  is  not 

descriptive  of  a  paper,  bnt  appears  merely  in  n  bill  of  jHirtic- 

ulara  which  is  intended  only  to  show  the  items  wliii-h  make 

up  the  gross  stim  sued  for,  and  thus  give  defendant  notice  of 

the  nature  of  the  claim  ;  yet,  it  does  not  need  so  wide  a  rule 

as  that  to  cover  tliis  (aae.     The  bill  of  particulars  fixes  only 

the  year,     Perha|>s  this  rent  was  to  be  paid  under  a  contract 

for  a  fixed  sum,  and  the  contract  was  not  made  or  the  amount 

filed  until  after  July,  1868,  or  even  later.     Who  shall  say? 

What  right  has  anybody  to  say  that  because  the  house  is 

stated  to  have  been  occupied  in  1868,  that  the  contract  was 

maile  at  the  time  possession  was  taken?      But    there  is  a 

■ttttiiKer  view  of  this  case  than  even  this.     The  plea  claims 

two  tilings,  to-wit :  That  the  hoase  was,  in  fact,  rented  in 

1869,  and  was  paid  for  by  defendant  boai-ding  plaintiff's  son 

in  tlie  house  during  that  year.     The  jury,  it  is  true,  find 

sgiinst  the  defendant  in  the  payment,  bnt  they  find  lor  the 

ptain^ff  for  the  full  amount  claimed,  with  interest  from  1st 

February,  1870.     As  1  understand  this  verdict,  it  is  a  finding 

tlW  the  year  of  the  renting  commenced  in  February,  1869, 

"od  ended  February,  1870,  and  tlie  judgment,  so  for  from  be- 

u^mnclusive  that  the  contract  was  made  in  1868,  pnivcs,  if 

rt  proves  anything  on  the  subject,  that  the  renting  was  from 

^»Wiiarj-,  1S69,  to  February,  1870.     The  verdict  is  inexpli- 

™ie,ej;cu[jt  upon  the  assumption  that  the  year  of  the  renting 

»«U  February,  1870.     If  the  plaintiff  was  entitled  to  in- 

•""Matall,  it  was  from  the  end  of  the  year  from  wliich  the 

P™perty  was  rented.     Had  the  jury  found,  as  the  plaintiff's 

'~™ntion  claimed,  they  must  have  given  iiim  interest  from 

^January,  1869.     Instead  of  that,  they  find  interest  only 

■  ftBtti  Jst  Fi^bruary,  1870,     We  must  assume  that  when  the 

pUintifl'  came  to  prove  his  case  he  found  that  iu  fact  the  rent- 

^%Vm  from  let  of  February,  1869,  to  the  same  date  iu  1870, 
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aQil  as  the  judgment  is  the  matter  which  estops,  it  seems  to 
me  that  if  there  be  any  estoppel  it  is  upon  him  who  says  that 
the  verdict  and  judgment  are  wrong.  The  jury  found  ac- 
cording to  the  statement  of  the  plea,  to-wit:  that  the  renting 
was  during  1869,  after  Ist  of  February,  up  to  1st  of  February, 
1870.  Taking  the  declaration,  plea  and  verdict  together, 
and  the  inference  is  almost  irresistible  that  the  jury  have 
found  that  the  debt  was  contmeted  upon  a  renting  in  1869, 
and  that  it  was  due  Ist  February,  1870.  At  any  rate,  in  the 
conflict  between  the  verdict  and  the  sworn  statement  of  only 
the  year  in  the  declaration,  and  the  denial,  in  eHcct,  of  this  in 
the  pleadings,  I  think  that  parol  evidence  ought  to  have  been 
admitted  when  offered,  going  to  show  the  renting  was  in  1869, 
and  not  in  1868. 
Judgment  atiirmed. 

Trippe,  Judge,  concurred,  but  furnished  no  opinion. 

Warner,  Chief  Justice,  dissenting. 

This  case  came  before  the  court  below  on  an  issue  formed 
on  an  affidavit  of  illegality  to  an  execution  which  had  been 
levied  on  property  claimed  by  the  defendant  as  a  homestead. 
The  ground  of  illegality,  as  set  forth  in  the  defendant's  affida- 
vit, is  that  the  execution  is  proceeding  illegally  against  him, 
because  the  land  levied  on  had  been  set  apart  for  the  benefit 
of  himself  and  family  as  a  homestead,  and  that  the  debt  was 
contracted  in  1869,  and  the  homestead  is  not  subject  to  levy 
and  sale.  On  the  trial  of  the  issue  the  jury  found  the  home- 
stead subject  to  the  execution.  It  appears  from  the  bill  of  ex- 
ceptions that  the  plaintiff  offered  in  evidence  at  the  trial  the 
record  of  the  suit  and  judgment  on  which  the  execution  is- 
sued, from  which  it  appears  that  the  defendant  was  sued  on 
an  account  for  $160  00  for  the  rent  of  a  house  and  lot  for  the 
year  1868.  To  the  plaintiff's  action  the  defendant  pleaded 
that  he  was  not  indebted  to  the  plaintiff  in  manner  and  form 
as  set  forth  in  plaintiff's  declaration,  that  plaintiff  was  indebt- 
ed to  him  the  sum  of  $225  00,  by  an  agreement  with  defend- 
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BuC  to  give  hica  tlie  said  amount  of  house  rent,  bihI  the  fur- 
dier  sum  of  $75  00,  in  consideration  that  the  plaintiff's  son 
should  board  in  the  said  honse  rented  to  him  by  the  plaintiff 
ID  1869.  On  the  trial  of  that  suit  the  jury  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $150  00,  with  interest  fmm  the 
first  day  of  February,  1870.  Judgment  was  entered  on  the 
verdict,  and  the  execution  wliich  issued  theieon  was  levied  on 
the  defendant's  homestead.  The  defendant  offered  to  prove 
by  one  of  the  jurors  wlio  rendered  that  verdiot  that  the  debt 
on  which  the  execution  was  founded  was  contracled  giilise- 
quently  to  1868,  for  the  purpose  of  showing  that  his  hcinie- 
stead  was  not  subject  to  the  payment  of  that  debt.  Tiie  court 
njected  the  testimony  offered,  on  the  ground  that  parol  evi- 
dence could  not  be  admitte*:!  to  contradict  tlie  record  in  the 
orij^inal  suit,  and  if  parol  evidence  could  be  admitted  for  that 
purpose  one  of  the  jurors  who  rendered  the  verdiot  was  not 
&  competent  witness  to  prove  what  the  jury  intended  to  find 
by  their  verdict. 

It  appears  on  the  face  of  the  record  of  the  suit  in  which 
the  judgment  was  obtained,  that  the  plaintiff  sued  the  de- 
feiflaDt  for  $150  00  for  tlie  rent  of  a  house  and  lot  for  the 
;wr  l$6S.  The  defendant  joined  issue  with  the  plaintiff  on 
iIk  allegation  that  the  contract  was  made  for  the  rent  of  the 
bouse  &r  the  year  1868,  and  alleged  that  the  plaintiff  had 
*S7^  to  give  him  that  amount  of  house  rent,  and  the  further 
■uni  of  |75  00  fur  tlie  board  of  his  son  in  said  house  in  1869. 
Wn  the  trial  of  that  issue  the  jury  found  a  venliot  for  the 
pWntiff  for  the  sum  of  $150  00  for  the  rent  of  the  house  for 
"'eywii'  1868,  as  allied  in  his  declaration.  The  issue  made 
"Jt\ic  pleadings  in  that  suit,  as  shown  by  the  record,  was 
*"etlier  the  defendant  was  indebted  to  the  plaintiff  for  the 
leot  of  the  house  for  the  year  1868,  and  the  jury  found  that 
''•  *a3  sii  indebted.  There  is  no  all^ution  in  the  pleadings 
"  Wy  contract,  express  or  implied,  for  the  rent  of  the  house 
ffl"!  lilt  for  the  year  1869  which  could  have  authorized  the 
J""?  to  (iiid  a  verdict  for  the  rent  thereof  for  that  year.  The 
I    'li^iUuiu  of  the  defendant  in  bis  plea  is  that  the  plaintiff 
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agree<l  to  give  him  the  rent  for  the  house  for  boarding  his  son 
in  1869;  not  that  he  rented  the  house  from  the  plaintiff  in 
1869. 

The  distinct  issue  made  by  the  record  in  the  former  suit 
Avas  whether  the  defendant  was  indebted  to  the  plaintiff  $150 
for  the  rent  of  the  house  and  lot  for  the  year  1868,  and  there 
is  no  allegation  in  the  record  which  could  have  authorized  the 
jury  to  have  found  a  verdict  for  the  rent  of  the  house  for  any 
other  year  than  the  one  alleged  in  the  record  offered  in  evi- 
dence. There  were  two  distinct  issues  made  by  that  record — 
first,  whether  the  contract  was  made  by  the  defendant  for  the 
rent  of  the  house  for  the  year  1868,  as  the  plaintiff  alleged 
in  his  declaration  ;  second,  whether  the  defendant  was  entitled 
to  his  set-off  for  the  board  of  the  plaintiff's  son  in  1869,  as 
alleged  by  the  defendant  in  his  plea.  On  the  trial  the  jury 
found  l)oth  issues  in  favor  of  the  plaintiff  against  the  defend- 
ant. Was  the  parol  evidence  offered  by  the  defendant  at  the 
trial  for  the  purpose  of  showing  that  the  verdict  of  the  jury 
was  rendered  in  that  case  on  a  contract  made  for  the  rent  of 
the  house  in  1869,  admissible  in  view  of  the  allegations  con- 
tained in  the  record  offered  in  evidence  by  the  plaintiff?  In 
my  judgment,  it  wus  not,  for  the  reason  that  it  contradicted 
that  record ;  in  other  words,  the  parol  evidence  was  offered  to 
contradict  the  judgment  of  the  court  which  had  been  rendered 
on  the  issue  made  between  the  parties  by  the  pleadings  in  that 
record.  But  it  is  said  that  inasmuch  as  the  jury  found  a  ver- 
dict for  the  plaintiff  for  $150  00,  with  interest  from  the  Ist 
day  of  February,  1870,  that  they  must  have  intended  to  have 
found  that  the  contract  for  the  rent  of  the  iiouse  was  made  in 
1869.  The  reply  is  that  there  is  no  allegation  in  the  plead- 
ings contained  in  the  record  which  would  have  authorized 
them  to  find  tliat  fact.  The  verdict  was  rendered  on  the  con- 
tract as  alleged  in  the  pleadings,  and  the  only  contract  al- 
lege<l  therein  was  made  in  1868.  The  fact  that  the  jury  found 
interest  on  the  contract  alleged  in  the  pleadings  only  from 
February,  1870,  does  not  prove  that  the  contract  was  not 
made  in  1868,  as  allied;  it  only  proves  that  the  jury,  for 
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sorae  good  reason,  equitable  or  otherwise,  apparent  to  them, 
thought  that  the  defendant  ought  not  to  pay  interest  on  the 
alleged  contrac^t  until  1st  February,  1870,  and  that  is  all  that 
can  be  fairly  said  of  it.     In  no  legal  sense  can  it  be  said  that 
because  the  jury  found  interest  on  a  contract  allegetl  to  have 
been  made  in  1868  only  from  the  Ist  of  February,  1870,  that 
therefore  they  inten<letl  to  find  that  the  contract  was  made  in 
a  different  year  than  the  one  sued  on,  the  more  especially  as 
there  was  no  allegation  in  the  pleadings  which  would  have 
authorized  them  to  have  done  so.    The  distinct  issue  was  made 
by  the  pleadings  in  the  former  suit  as  to  whether  the  contract 
for  the  rent  of  ti)C  house  was  made  between  the  parlies  for  the 
year  1868,  and  that  issue  was  found  against  the  defendant  in 
that  suit,  and  a  judgment,  as  evidence  between  them  as  to  mat- 
ters directly  in  issue,  was  conclusive  until  reversed  or  set  o^ide : 
Code,  3826. 

In  my  judgment,  it  would  establish  a  dangerous  precedent 
to  allow  parol  evidence  to  be  admitted  to  contradict  the  rec- 
ords of  the  courts,  and  to  show  what  was  the  intention  of  the 
jory  in  finding  their  verdict,  two  years  after  the  same  had 
wen  rendered  and  judgment  entered  thereon,  as  in  this  case. 
The  verdict  of  a  jury  may  be  amended  in  mere  [matter  of 
form  after  the  jury  have  disjxjrsed;  but  after  it  has  been  re- 
ceived and  recorded  and  the  jury  dispersed,  it  cjmnot  be 
*0Jended  in  matter  of  substance,  either  by  what  the  jurora 
*^y  they  intended  to  find,  or  otherwise :  Code,  3492.  Besides, 
"6 defendant  in  this  case  has  had  his  day  in  court;  he  has 
■^®^  heard  in  relation  to  the  contract  alleged  to  have  been 
"™e  by  him  in  1868,  and  judgment  has  been  rendered  against 
■"""J  thereon,  and  he  cannot,  by  an  affidavit  of  illegality,  go 
Wiind  that  judgment  and  allege  that  it  was  rendered  on  a 
**tau*  made  for  a  different  year  than  the  one  alleged  in  the 
>««»dof  that  judgment:  Code,  3671. 

**  the  view  which  I  have  been  enabled  to  take  of  this 

^•■ion  the  statement  of  facts  disclosed  by  the  record,  I  am 

I, :fl^'"**  opinion  that  the  judgment  of  the  court  below  should 
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John  Ardis,  trustee,  plaintiff  in  error,  vs,  John  A.  Smith, 
administrator,  et  aL,  defendants  in  error, 

1.  Where  A,  as  administrator  of  B,  sold  the  land  of  the  estate  to  C,  tak- 
ing his  notes  for  the  purchase  money,  and  giving  bond  for  titles  wheu 
the  notes  should  be  paid,  and  afterwards  took  from  G  certain  negroef>« 
and  other  effects,  the  property  of  C's  wife  under  a  trust  deed,  in  part 
payment  of  the  notes,  taking  a  bill  of  sale  to  himself  for  the  negroes 
and  accounting  to  the  estate  for  the  amount  credited  on  the  notes: 

Heldf  that  upon  obtaining  a  judgment  upon  the  unpaid  notes  against  C, 
it  was  the  right  of  A,  as  administrator,  to  file  his  deed  to  the  land,  un* 
der  the  statute,  in  puisuance  of  his  bond  for  titles  to  C,  and  sell  the 
land  for  the  unpaid  purchase  money,  and  that  there  is  no  equity  in  the 
trustee  of  the  wife  of  G  to  follow  the  trust  property  misappropriated 
by  G,  even  with  the  knowledge  of  the  administrator  of  A,  into  the  land 
or  into  the  estate  of  A,  to  the  injury  of  said  estate. 

2.  No  person  but  those  interested  in  an  estate  as  Heirs  or  creditors,  have 
a  right  to  complain  of  any  informality  in  a  sale  of  the  land  of  the 
estate  so  as  to  set  aside  the  sale. 

Injunction.  Trusts.  Administrators  and  executors.  Be- 
fore Judge  McCuTCHEN.  Gordon  county.  At  Chambers. 
April  28tli,  1874. 

John  Ardis,  as  trustee  for  Ann  J.  Skelly  and  her  childt*en, 
filed  his  bill  containing  substantially  the  following  allegations: 

A  marriage  contract  was  entered  into  on  the  31st  day  of 
August,  1842,  between  one  John  G.  C.  Key,  Ann  J.  Ardis 
and  complainant,  as  trustee,  whereby  certain  property,  in  said 
contract  specified,  was  conveyed  to  complainant,  in  trust  for 
certain  purposes  therein  specified.  He  accepted  the  trust,  and 
the  marriage  between  said  John  G.  C.  Key  and  Ann  J.  Ardis 
was  shortly  thereafter  solemnized.  Key  died  without  leaving 
any  child  of  said  marriage  living.  The  said  Ann  intermar- 
ried with  one  Thomas  W.  Skelly  on  the  6th  day  of  Novem- 
ber, 1857.  Skelly  made  a  private  contract  with  one  John  A, 
Smith,  as  administrator  of  one  Abbott,  deceased,  for  the  pur- 
chase of  a  settlement  of  land  at  $12,000  00,  with  the  under- 
standing that  said  Smith  was  to  get  an  order  of  court  and  sell 
the  same,  as  administrator,  at  public  sale,  to  perfect  the  title. 
Said  land  was  sold  by  said  Smith  in  the  spring  of  the  year 
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Jkelly  bid  it  off  at  $8,000  00,  which  was  its  full 
time,  but  gave  his  notes  for  $12,000  00,  in  pur- 
id  private  contract  of  sale.     Skelly  was  poor  and 
lertv,  and  said  Smith  knew  it  at  the  time  of  said 
i  sale.     He  also  was  aware  of  the  fact  that  the 
which  said  Skelly  was  in  possession  and  control- 
It  property  under  said  marriage  contract;  yet,  nev- 
I  ex[>ected  to  I>e  paid  for  said  land  out  of  saiil 
i  money.     Skelly  paid  to  Smith,  as  administrator 
.'out  of  said  trust  funds  and  pro|)erty,  the  sum  of 
nd  he  received  the  same  with  notice  of  that  fact. 
Ill  was  prayei)  against  said  Printup,  as  ad  minis- 
bmas  W.  Skelly,  restraining  him  from  selling  the 
Iroperty  of  his  intestate,  but  none  was  then  praye*l 
Smithy  as  administrator  of  said  AblK)tt.     Smi^h 
B  bill,  denying  notice  of  the  trust  when  he  re- 
ply ments  from  said  Skelly  for  said  land. 
;day  of  March,  1874,  said  Smith,  as  administra- 
I  execution  that  had  been  obtained  in  his  favor 
i  purcliase  money  of  said  land,  against  Printup, 
tor  of  Skelly,  in  the  superior  court  of  the  county 
^  be  levied  on  said  land,  and  caused  the  same  to 
\  for  sale  by  the  sheriff  under  said  execution, 
then  amended  his  bill  for  the  purpose  of  tracing 
f  said  trust  fund  paid  by  said  Skelly  to  said 
linistrator  as  aforesaid,  and  fixing  the  same  as  a 
bind,  and  alleging  that  said  Smith,  as  ad  minis- 
id  appropriated  said  trust  funds  to  the  payment 
f  said  A.bbott,  and  that  his  estate  was  insolvent, 
Smith  was  insolvent,  and  praying  for  an  injunc- 
liid  Smith,  as  administrator,  to  restrain  the  sale 
nder  said  execution. 

ring  of  the  application  for  injunction,  the  an- 
Wntup  was  read,  and  also  the  answer  of  said 
original  and  amended  bills,  denying  notice  of 
»he  times  of  said  payments,  and  that  either  he 
vas  insolvent;  and  setting  up  that  he  had  M^ 


i 
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a  deed  to  the  land  in  the  clerk's  office,  conveying  the  same  to 
said  Skelly,  and  was  proceeding  to  sell  as  provided  by  the 
statute. 

Complainant  read  the  answers  of  «aid  Ann  J.  Skelly  and 
Ellen  Butler  to  intermgatorics  showing  notice  of  said  trust  to 
said  Smith  at  the  time  of  said  payments  received  by  him  from 
said  Thomas  W.  Skelly.  The  chancellor  refused  the  injunc- 
tion and  complainant  excepted. 

This  is  the  third  time  this  Ciise  has  been  before  this  court. 
See  39  Georgia  Reports,  648 ;  49  Georgia  Reports,  602. 

Wahren  Akin;  W.  H.  Dabney,  for  plaintiff  in  error. 

Trustee  may  follow  misappropriated  /imd:  C<xle,  sections 
2333,  3152.  Abbott's  estate  ought  to  be  charged  therewith: 
46  Georgia  Reports,  297;  47  Ihid,,  73;  8  Miissachusetts  Re- 
ports, 209,  cited  in  11  Georgia  Reports,  5;  24  Georgia  Re- 
ports, 259 ;  2  Richardson,  239. 

A.  W.  Hammond  &  Son,  for  defendants. 

Smith  bought  the  negroes  for  himself.  He  could  not  buy 
them  for  his  wards.  His  answer  denied  every  material  aver- 
ment in  the  bill :  Connally  vs,  Cruger,  40  Ga.  R.,  261.  The 
deed  was  not  recorded  in  Georgia:  Code,  section  1778.  By 
Mrs.  Kelly's  evidence,  she  and  her  husband  consented:  40 
Georgia  Reports,  261,  «jy>?'a.  If  children  lost  by  Anlis'  care- 
lessness, he  IS  answerable  and  is  solvent.  Smith,  administra- 
tor, could  not  bind  Abbott's  estate  by  contract:  11  Georgia 
Reports,  5 ;  Worthy  vs,  Johnson,  8  Georgia  Reports,  240,  (7.) 
A  fw'iiori  is  not  the  estate  liable  for  his  torts.  Judge'  discre- 
tion not  abused. 

McCay,  Judge. 

1.  Whilst  we  are  not  clear  that  equity  would  not  authorize 
this  lady  to  follow  the  effects,  by  her  consent  put  into  this 
land  by  her  husband,  yet  we  are  not  able  to  see  how  Abbott's 
estate  can  be  charged  with  Smith's  joinder  with  the. husband 
in  misappropriating  the  proceeds  of  his  wife's  estate.     The 
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land  was  unquestionably  the  proi>erty  of  Abbott's  estate,  and 
his  heirs  and  creditors  had  a  full  right  to  have  the  purchase 
money  of  it,  and  they  are  not  to  lose  their  title  until  they  get 
it.    Smith  seems  to  hare  sold  in  good  faith,  took  the  hus- 
band's notes  and  gave  his  bond  for  titles.     That  the  husband 
paid  a  portion  of  those  notes  by  means  and  property  that  was 
not  his,  (he  was  not  a  trustee  of  it  either)  and  that  Smith 
used  that  money  and  the  proceeds  of  these  effects  to  jmy  Ab- 
bott's debts,  does  not  by  any  rule  of  equity  we  know  of  au- 
thorize ^18  trustee,  the  owner  of  it,  to  charge  Abbott's  estate. 
If  Smith  bought  from  the  husband  property  that  belonged 
not  to  him,  but  to  the  trustee  of  the  wife,  he  simply  got  no 
title.     The  trustee  could  have  brought  trover  for  the  negroes. 
We  do  not  think  a  case  can  be  found  where  equity  has  under- 
taken to  follow  the  proceeds  of  property  thus  illegally  pur- 
dosed.     It  is  not  tlie  case  of  a  breach  of  trust.     The  litisband 
waa  not  the  trastee.     He  sold  property  that  did  not  belong  to 
Mm;  tliat  is  all.     Can  the  holder  of  the  legal  title,  merely  be- 
WBB  he  is  a  trustee,  follow  the  proceeds  of  the  property.  He 
might  have  sued  whoever  got  the  negroes,  in  trover,  or  he    , 
might  li.ive  sued  Smith,  but  it  is  reaching  out  the  hand  of  a 
t^ianrellor  very  far  to  let  him  follow  the  price  of  tiie  property 
into  Abbod's  estate,  because  Smith  used  the  money  he  got  for 
"i  or  took  it  to  pay  the  debts  of  the  estate.     It  has  been  held 
•W  tlie  nwaer  of  property  stolen  cannot  follow  the  proceeds 
mtoolhcr  property  in  which  the  thief  has  invested  it,  except 
ssan  orJinary  creditor.     Much  more  is  this  true  when  the 
taking  and  selling,  as  was  the  case  here,  was  a  mere  tori: 
Campbell  cs.  Drake,  4  Iredell  K  R.,  94.     As  we  have  said, 
™*  '9  no  breach  of  trust.     The  husband  was  not  the  trustee, 
™  if  he  were,  we  still  are  unable  to  see  how,  by  the  mutual 
bracli  of  trust  of  Smith  and  the  husband  of  Mrs.  Skelly,  the 
aobott  children  are  to  lose  the  price  agreed  to  be  paid  for 
their  Innd. 

'■  Aa  to  the  chai^  that  Skelly  agreed  to  pay  more  for  the 
W  thiin  it  was  worth,  and  that  there  was  informality  in  the 
*«>  We  (|„  not  see  what  these  parlJes  have  got  to  do  with 
Voi_  m.  8. 
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that.     Skelly  was  of  sound  mind,  and  might  make  his  own 
bargains,  and  if  Abbott's  estate  finds  no  fault  with  the  infor- 
mality, surely  nobody  else  can  set  it  up. 
Judgment  affirmed. 


Robert  Childers  et  al.,  plaintiffs  in  error,  r».  The  State 

OF  Georgia,  defendant  in  error. 

Under  section  3765,  of  the  Code,  which  is  as  follows:  "  The  testimony 
of  a  single  witness  is  generally  sufficient  to  establish  a  fact.  Excep- 
tions to  this  rule  are  made  in  specified  cases — sach  as  to  convict  of 
treason,  or  perjury,  in  any  case  of  felony  where  the  only  witness  is  an 
accomplice,  and  to  rebut  a  responsive  statement  in  an  answer  in 
equity;  in  these  cases,  (except  in  treason,)  corroborating  circumstances 
may  dispense  with  another  witness:'' 

JSeldy  that  in  a  case  of  felony,  where  the  only  witness  implicatinj^  th« 
prisoners  in  the  crime,  was  himself  avowedly  guilty,  the  corroborating 
circumstances  necessary  to  dispense  with  another  witness  must  be  such 
as  go  to  connect  the  prisoner  with  the  offense,  and  that  it  is  not  suffi- 
cient that  the  witness  is  corroborated  as  to  the  time,  place  and  circam* 
stances  of  the  transaction,  if  there  be  nothing  to  show  any  connection 
of  the  prisoners  therewith,  except  the  statement  of  the  accomplice. 
Warner,  Chief  Justice,  dissented. 

Criminal  law.     Accomplice.     Witness.     Evidence.     Be- 
fore Judge  Rice.     Clarke  Superior  Court.     February  Ad- . 
journed  Term,  1873. 

Robert  Childers,  Derry  Crane,  alias  Derry  Harris,  Sandy 
Boothe  and  Frank  Lee,  were  placed  on  trial  for  the  offense  of 
robbery,  alleged  to  have  been  committed  upon  the  person  of 
William  T.  Green,  on  May  18th,  1873.  The  defendants 
pleaded  not  guilty. 

William  T.  Green,  the  prosecutor,  testified,  in  substance,  as 
follows:  On  the  16th  day  of  May,  1873,  about  twelve  or 
one  o'clock  at  night,  he  was  knocked  down  and  robbed  of 
$275  00  in  United  States  currency,  and  one  silver  watch, 
valued  at  $30  00.   The  robbery  took  place  at  the  upper  bridge 
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in  the  towo  of  Athens,  Clarke  county.    As  he  came  over  Sandy 
Creek  britlge  lie  was  wbifitliiig.    ThetlistAnce  from  Sainly  Creek 
bridge  to  the  upper  bridge,  where  he  was  robbed,  is  about 
one  and  a  half  miles,    AVitiiess  heard  lUiirniuriDg  of  voices, 
but  did  not  recognize  any  of  the  parties  owiug  to  the  dark- 
ness and  the  suddenness  with  which  he  was  knocked  insensi- 
ble.    When  he  recovered  he  went  to  Robert  Lampkin's,  a 
hotel  in  the  town  of  Athens,  and  there  b.)ld  of  the  robbery. 
The  principal  witness  for  the  State  was  Charles  Lee,  col- 
ored, an  accomplioe.     He  testifietl  as  follows :     On  the  night 
of  tbe  robbery  I  met  Sandy  Boothe,  who  asked  me  when  Mr. 
Green  was  coming  down  to  pay  off  the  bands.     I  told  bim 
he  was  coming  down  in  the  morning  at  nine  o'clock.     Sandy 
asked  me  didn't  I  think  me  and  him  could  make  a  "Jack" 
ouhim;  I  loldhimthatldidnot  want  to  bother  Captain  Green; 
he  always  treated  me  like  a  gentleman.     Sandy  says :    When 
he  comes  down  he  always  brings  $300  00  or  $400  00  with 
Mm.    Sandy  told  me  to  go  to  Sandy  Creek  bridge  and  wait 
until  I  saw  Captain  Green  coming,  then  run  back  and  let  him 
know.    Afler  talking  awhile  I  went.     I  waited  until  I  saw 
Mr,  Green  coming,  when  I  went  back  to  the  upper  bridge, 
■ndsaw  all  the  defendants,  and  three  others  I  did  not  know. 
As  Mr.  Green  came  across  Sandy  Creek  bridge  he  was  whist- 
'ing.    I  lold  Sandy  he  was  coming;  I  got  there  about  tea 
qIduIm  before  Mr.  Green ;  defendants  took  me  up  in  their 
snii';,  ami  |>atted  me,  antl  said  I  was  the  boy  for  them ;  Sandy 
*>(!  he  know  I  was  pretty  gooil  on  a  rock;  I  went  in  the 
piily  iDil  got  a  rock.     When  Mr.  Green  came  up  to  the 
™'lge,  and  when  about  five  steps  in  the  bridge,  I  threw  at 
"'in,  but  missed  him.     Sandy  Boothe  juuipei.1  in  between  me 
*u<l  liiiu  iind  knocked  him  down;  started  to  hit  him  a  second 
'"Be,  l)ut  was  prevented,     Sandy  struck  him  on  the  back  of 
™  liwiil ;   Sandy,  Derry  and  Prank  jum])ed  on  him  and 
•Wfthwl  him;  Sandy  took  from  his  pocket  $275  00   and  a 
Rlvet  Vfalfli.     Childers  was  standing  in  the  road  with  his  pis- 
W,ainl  said  he  would  "shoot  any  d— d  police  that  would 
tB^M^fD."     Sandy  called  me  up  and  gave  me  a  $50  00  bill 
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for  a  $20  00  bill ;  While  Sandy  was  searching  him,  Sandy 
said:  "Boys,  I  believe  he  is  dead;  let's  throw  him  in  the 
river."  I  told  Sandy  I  would  not  do  it.  I  thought  they  had 
done  enough.  Bob  Childers  came  up  and  got  the  watch,  and 
put  it  in  his  pocket.  Mr.  Green  was  knocked  down  with  a 
persimmon  stick,  big  enough  to  knock  down  a  cow — about 
two  inches  in  diameter.  When  I  told  them  to  not  throw  Mr. 
Green  into  the  river,  Bob  Childers  told  me  if  I  told  it  he  would 
kill  me.  We  then  went  across  the  bridge  and  tried  to  divide 
the  money,  but  could  not.  All  agreed  to  hide  it  until  morn- 
ing. Four  of  the  defendants  got  hold  of  a  rock  and  turned  it 
over,  and  put  all  the  money  together  under  it.  I  gave  up  the 
$50  00  given  me.  By  the  light  of  a  match  they  looked  at  the 
watch  and  it  was  a  quarter  to  two  o'clock.  They  all  said  that 
they  would  keep  the  money  hid  three  months,  and  then  they 
would  put  up  a  grocery.  One  fellow  was  there  they  called  Ben 
King.  They  told  him  that  if  anything  occurred  to  take  the 
money  and  hide  it.  Next  morning  I  went  to  the  rock  and  found 
it  turned  over  and  the  money  gone.  Witness  swore  positively 
to  all  the  defendants.  When  arrested  by  the  police  I  told  them 
these  facts.  Bob  Childers  told  me  if  I  told  about  the  robbery  he 
would  kill  me.  No  other  such  threats  were  made  to  me.  Sandy 
struck  with  the  stick  nearly  simultaneously  with  my  throw- 
ing the  rock.  Childers  was  not  staggering,  and  I  never  smelt 
whisky  on  him.  I  know  Mr.  Hendricks ;  he  guarded  me  in 
the  station  house.  I  deny  telling  Mr.  Hendricks  that  I  told 
a  lie  to  the  police  as  to  the  whereabouts  of  the  money  when  I 
was  in  the  station  house.  I  did  not  tell  George  Moore  in  the 
station  house  that  Bob  Childers  had  nothing  to  do  with  the 
robbery,  or  was  not  present.  There  was  some  little  time  after 
I  threw  the  rock  before  Sandy  struck  Green.  Green  had  time 
to  get  near  the  end  of  the  bridge  before  Sandy  struck,  after 
I  threw  the  rock.  I  was  hiding  out,  and  afraid  to  come  into 
town  until  night  on  account  of  a  difficulty  I  had  got  into. 

S.  H.  Harper  testified  that  he  had  charge  of  Charles  Le© 
as  an  officer ;  went  with  him  to  the  place  where  he  said  the 
money  was  put  under  the  rock.     Saw  the  rock  had  beeim 
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moved.  He  went  straight  to  tlie  rock  without  liesitation. 
Showed  liini  a  persimmoD  stump  where  a  stick  two  inches 
Uiick  had  been  cut. 

B.  F.  Culp  testitied  that  he  went  to  sec  the  rock;  it  had 
been  moved  ;  had  a  hole  under  it  with  green  leaves  in  it.  It 
was  a  very  large  rock ;  one  man  could  not  move  it ;  three  or 
four  might  easily  do  so.  The  rock  looked  as  if  something  had 
been  secreted  under  it.  The  morning  after  Mr.  Green  was 
robbed,  Sandy  Bootbe  seemed  to  be  very  uneasy ;  Sandy  said 
lie  thought  Charles  Lee  was  guilty  of  the  robbery. 

Joliii  Cooper  testified  that  the  morning  after  the  robbery 
Sandy  Boothe  wanted  to  hire  a  horse  and  buggy  to  go  in  the 
country ;  never  had  wanted  a  liorse  ami  buggy  before  in  the 
Keek.     Said  he  had  money  to  pay  for  it. 

W.  S.  Holman  testifiet!  that  shortly  after  Ibe  arrest  of 
Boothe,  I^ee  and  Harris,  he  was  placed  in  charge  of  them  and 
tbat  Robert  Childcrs  came  into  the  room  and  wanted  to  talk 
tothera.  Witness  would  tiot  permit  it.  Chlhlers  had  not 
tWn  been  arrested.  He  said  if  he  could  have  a  talk  to  tliem 
lit  could  find  out  something.  Charles  Lee  was  in  another 
room. 

FOR   DEFENSE. 

ff.  J.  Moreton,  W.  B.  Pruitt,  Joseph  Emerick,  R.  T.  Pit- 
M,  L.  W.  Holbrooks,  Mat.  Davis,  Thad.  Boyd,  M.  Beal, 
Aoilreir  JafksoD,  Sloan  Brown,  Ben.  Thomas,  Charles  Hill, 
wtl  A.  L.  ^[itcheII,  testified  that  they  knew  the  general  char- 
«t«()f  Charles  Lee;  it  was  bad;  he  was  a  thief,  highway 
^er,  and  (hey  would  not  believe  hira  uiwn  oath, 

George  Jlwre  testified  that  Charles  Lee  told  him  that  Bob 
Cliiiders  was  not  in  the  robbery,  and  bad  nothing  to  do  with 
"i  don't  know  that  he  was  exactly  sober,  but  remember  what 
lie  said. 

Mw,  E.  Childers, sworn,  says:  I  am  the  mother  of  Bob 
^niwlers,  I  remember  the  night  the  robbery  was  committed. 
"'b  was  viry  drunk  that  evening  at  7  or  8  o'clock.  I  put 
"101  to  U'li  iibouthalf  an  hour  after  he  came  in.  I  had  not 
8W>todeep  when  the  cars  left  at  half-past  nine.    I  waa  ML'g 
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two  or  three  times  during  the  night.  He  was  on  the*  bed 
asleep  at  those  times,  and  was  there  at  daylight.  He  could 
not  have  gone  out  without  passing  my  door,  and  I  would  have 
lieard  him.  Bob's  bed  was  in  sight  of  mine.  I  slept  some 
that  night. 

FOR  THE  STATE,  IN  REBUTTAL. 

James  T).  Prttard,  M.  P.  Davis,  A.  T.  Luckie  and  A.  S. 
Dorsey,  testified  that  they  knew  the  character  of  Charles  Lee. 
That  he  was  a  thief  and  a  robber ;  nevertheless,  they  would 
believe  him  on  his  oath. 

The  jury  found  the  defendants  guilty.  A  motion  was  made 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  overruled  and  defend- 
ants excepted. 

T.  W.  RucKER ;  C.  D.  Hill,  by  B.  H.  Hill  &  Son,  for 
plaintifls  in  error. 

Emory  Speer,  Solicitor  General,  for  the  State. 

McCay,  Judjge. 

Our  Code,  section  3755,  provides  as  follows  :  "  The  testi- 
mony of  a  single  witness  is  generally  sufficient  to  establish  a 
fact.  Exceptions  to  this  rule  are  made  in  specified  cases ;  such 
as  to  convict  of  treason  or  perjury,  in  any  case  of  felony  where 
the  only  witness  is  an  accomplice,  and  to  rebut  a  responsive 
statement  in  an  answer  in  equity.  In  these  cases  (except  in 
treason,)  corroborating  circumstances  may  dispense  with  ano^ 
ther  witness." 

In  the  case  made  by  this  record,  which  is  a  felony,  the  sole 
witness  connecting  the  defendants  with  the  transaction  is  one 
who  admits  that  he  was  one  of  the  robbers,  and  there  are  no 
circumstances  proven  by  other  witnesses  corroborating  his 
statement  that  the  prisoners  were  with  him,  or  that  they  were 
connected,  in  any  way,  with  the  commission  of  the  crime.  It 
is  contended,  however,  that  as  other  witnesses  do  prove  therfe 
was  a  robbery,  and  that  the  time,  place  and  circumstances 
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were  such  as  stated  by  tlie  witness,  tliis  amounts  to  audi  cor- 
roborating circumstances  as  fulfill  tbo  terms  of  tbe  Code,  leav- 
ing tbe  KeigfUot  tbese  circumstances  to  be  determined  by  tbe 
jury.  A  majority  of  tbe  court  are  of  tlie  opinion  that  sucb 
circumstances,  however  numerous  and  detailed,  are  not  cor- 
roborative circumstances  in  the  sense  of  the  Code;  that  the 
first  to  be  eslablislied  is-  the  connection  of  tbe  prisoners  with 
the  crime,  and  that  the  "corroborating  circuraatances"  intend- 
ed by  tbe  Code  are  such  as  go  to  show  that  the  prisoners  were, 
in  some  way,  implicated  in,  or  connected  with,  the  robbery. 
That  the  witness  himself,  who  comes  avowedly  before  the  court 
as  a  per^ietrator  of  the  crime,  should  be  able  to  tell  the  time 
of  night,  the  manner  of  the  crime,  that  more  than  one  were 
engaged,  the  amount  stolen,  etc,,  etc.,  is  corroborative  of  bis 
own  guilt,  and  is  involved  in  the  very  admission  that  be  is 
an  accomplice.  But  that  he  t«Ils  the  truth  about  sucb  things 
as  tliese  is,  a.s  it  seems  to  us,  nothing  going  to  show  that  the 
prisoners  areguilty,anddouot  at  all  corroborate  his  story  im- 
plicating the  defendants.  A  nd  this  is,  in  our  judgement,  really 
tlie  only  thing  in  issue,  "the  fact  to  be  established."  This 
section  of  tbe  Code  is  peculiar  and  significant  in  the  language 
it  uses. 

It  sets  out  with  the  statement  that  ordinarily  one  witness  is 
sufficient  to  establish  a  fact.  It  then  declares  there  are  excep- 
tions to  this  rule.  It  mentions  treason  as  an  exception,  and 
llien  perjury,  cases  of  felony  where  the  only  witness  is  an  ac- 
wmplioe,  and  finally  where  it  is  undertaken  to  rebut  a  res- 
ponsive ststemeut  in  an  answer  to  a  bill  in  equity.  In  these 
' ow,  except  in  treason,  corroborating  circumstances  may  dts- 
f^*e  teilA  anotha-  witnesa. 

It  Kenis  to  me  that  it  is  difGciilt  to  read  this  language  with- 
Wteoming  to  the  conclusion  that  more  is  intended  than  that 
^  one  witness,  the  accomplice,  shall  t«Ii  a  reasonable  story  ; 
"»'  be  shall  show  that  he  knows  a  crime  was  committed,  and 
•^  truthfully  the  time,  place  and  manner  of  it,  as  they  are 
known,  perhaps,  to  half  the  community,  by  tbe  story  of  the 
nrroBged,  op  by  the  traces  which  almost  every  crime 
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leaves  beliind.  As  I  have  said,  it  seems  to  me,  these  words  of 
our  law  mean  something  more  than  this,  and  that  their  lan- 
guage can  only  be  met  by  requiring  proof  from  other  wit- 
nesses of  fiwjts  going  to  show  that  the  persons  on  trial,  whose 
guilt  is  the  only  fact  to  be  established,  are  implicated  in  the 
crime.  Nothing  else  is  any  <x)rroboration  of  the  fiict  in  dis- 
pute. Nobody  denies  the  guilt  of  the  ^witness;  that  fact  needs 
no  confirmation.  He  goes  upon  the  stand  avowing  that  the 
whole  point  of  the  case  is  the  guilt  of  the  persons  on  trial,  and 
nothing  which  does  not  tend  to  confirm  his  story,  as  to  them, 
can  be  fairly  spoken  of  as  corroborating  the  evidence  he  gives 
as  to  the  fact  to  be  established. 

.  II  will  be  noticed  that  the  statute  does  not  say  that  the  jury 
shall  not  convict  on  the  testimony  of  one  witness.  The  pro- 
vision is  that  a  **  fact'*  cannot  be  established  thus.  The  sig- 
nificant, controlling,  vital  fact  of  this  issue  is  not  the  robbery, 
not  the  time,  place  or  manner  of  it.  Had  that  been  the  ques- 
tion, this  witness  would  not  have  been  put  up  at  all.  The 
pei*son  on  whom  the  outrage  was  committed  was  present  and 
a  witness.  Not  a  single  new  fact  of  a  material  character,  ex- 
cept his  own  presence,  is  stated  by  the  witness ;  and  at  last 
this  verdict  is  founded,  the  fact  of  the  guilt  of  these  prisoners 
is  taken  as  established,  solely  on  the  statement  of  the  acck>m- 
plice.  It  is  trifling  with  the  principles  of  justice  to  say  that 
the  circumstances  in  reference  to  Sandy  Boothe,  as  that  he  &vst 
suggested  the  guilt  of  the  witness,  that  he  tried  to  hire  a  buggy 
next  morning  to  go  into  the  country,  and  said  he  had  the 
money  to  pay  for  it,  are  facts  going  to  show  his  guilt  His 
pointing  to  the  prisoner  strikes  me  as  a  strong  fact  in  his  favor, 
and  suggests  a  motive  for  the  witness  to  turn  the  tables  on  the 
one  who  put  the  officers  after  him,  and  the  other  facts  may  be 
true  of  one  hundred  men  in  Athens  that  very  morning,  and 
are  worthy  of  no  attention.  Indeed,  the  whole  argument  here 
has  been  on  the  assumption  that  there  is  nothing  to  show  the 
guilt  of. the  prisoners  but  the  statement  of  the  accomplice,  and 
the  conviction  is  sought  to  be  sustained  by  insisting  that,  un- 
der the  law,  circumstances  confirmatory  of  the  witness'  gen- 
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enil  narrative  are  suHicieiit,  though  tliose  circumstances  do 
not  at  all  tcod  to  counect  tlie  prisoners  with  the  matter. 

For  myself,  I  cannot  ao  read  the  Code.  Its  language  is,  to 
my  mind,  plainly  to  tlie  contrary.  Its  suggestion,  that  these 
circumstances  may  dispense  with  another  witness;  its  classi- 
fication of  the  case  witli  cases  o£  treason,  peijury,  and  rebut- 
ting an  answer  in  equity,  impress  me  overwlielmingly  with 
liie  idea  that  there  must  be  raor^  evidence  of  the  guilt  of  the 
defendants  than  the  prisoner's  statement;  that  the  corrobora- 
ting circumstances  must  be  cumnistive,  that  they  must  add  to 
the  testimony  of  tlie  accomplice.  In  other  words,  I  think  our 
law — this  section  of  tlie  Code — requires  more  evidence  of  (he 
guilt  of  the  prisoners  than  the  oatii  of  an  acciimplice. 

The  facta  of  this  cose,  as  detailed  by  the  accomplice,  are 
simply  the  robbery,  and  its  details;  and  he  says  thut  tlie  pris- 
oners were  there.  The  other  witnesses  say  nothing  implica- 
ting the  prisoners  at  all,  even  the  most  remotely.  A  majority 
of  this  court  think  this  is  no  corroboration  at  all  of  the  /acf 
in  tniM,  to-wit :  the  guilt  of  the  defendants.  In  England,  the 
Ian  upon  this  subject  is  in  a  very  uncertain  condition.  It  is 
lud  down  in  all  the  books  that  even  in  felonies  it  is  .lompetent 
for  the  jury  to  convict  on  the  uncorroborated  evi<1ence  of  an 
uoomplice,  and  there  arc  several  cases  where  a  new  trial  has 
^>^a  refused  when  this  was  the  case.  On  the  other  hand,  it  is 
Swell  recognized  rule  for  the  court,  on  Ihe  trial,  to  tell  the 
yij  that  thej  ought  not  to  convict  unless  Ihe  witness  is  cor-  . 
™»reted.  In  other  words,  there  b  no  rule  of  law  on  the  sub- 
y^  The  courts  advUfi  the  jury  what  is  right  and  proper, 
Wat  laiil,  wliether  a  conviction  shall  be  had  or  not,  dependll 
^  the  opinion  of  the  jury,  itnd  the  judges  let  the  veixlict  stand 
^  "ot,  Bcxx>rdingly  as  they  think  njun  the  whole  tlie  defend- 
*"  »  guilty  or  not.  But  even  under  this  very  uncertain  rule, 
"Uour  conviction  that  the  great  burden  of  authority  is,  th&t 
''t  judges  advice  the  jury  not  to  convict  uuless  the  accomplice 
Woottobomted,  not  generally,  but  in  that  part  of  his  story 
*hicli  oonnects  the  prisoner  with  the  offense. 
I      WlaUt  we  aco  not  able  to  see  what  this  practice  of  the  Eug- 
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lish  judges,  as  to  their  advice  to  the  jury  as  to  the  weight  of  ev- 
idence under  a  rule  of  law  which  authorizes  the  jury  to  convict 
witliout  any  eorrohoraiiony  has  to  do  with  the  construction  of 
our  statute  which  declares,  as  a  rule  of  law,  that  in  cases  of 
felony  the  evidence  of  an  accomplice  is  not  sufficient,  still, 
as  much  stress  was,  in  the  argument,  laid  on  this  practice,  I 
propose  briefly  to  discuss  it. 

As  we  have  said,  it  is  competent  in  England  for  a  jury  to 
convict  even  of  felony,  on  the  uneorroberated  evidence  of  an 
aeoomplioe:  Per  Lord  Denman  in  Hastings'  case,  7  C.  & 
P.,  152.  But  it  has  long  been  the  practice  of  judges  at  nisi 
pnuSy  to  advise  th€  jury  that  they  ought  not  to  convict  if  the 
accomplice  be  uncorroborated.  There  is,  however,  some  un- 
certainty as  to  the  precise  terms  in  which  it  has  been  the  cus- 
tom to  give  this  advice.  The  truth  is,  the  terms  have  not  al- 
ways been  the  same,  and  that,  for  the  simple  reason,  as  it  is 
mere  advice,  and  not  obligatory  either  on  the  judge  to  give  or 
the  jury  to  adopt  it,  and  not  the  subject  of  review,  (see  Regi- 
na  vs.  Stubbs,  33  E.  L.  &  E.  R.,  651),  it  has  always  de- 
pended on  the  temper  and  tendency  of  the  mind  of  tlie  partic- 
ular judge  presiding  at  the  trial,  and  has  not  been,  and  cannot 
be,  precisely  settled,  l)ecause  no  reviewing  court  can  define 
and  precisely  mark  it  out.  Still  I  think,  as  I  have  said,  that 
the  large  balance  of  tiie  English  cases  state  the  practice  to  be 
to  advise  the  jury  not  to  convict  unless  the  accomplice  be  cor- 
roborated in  his  statement  connecting  the  prisoner  with  the 
crime.  The  practice  is  so  stated  by  Roscoe,  155  to  157,  by 
Philips,  1  Phil.  Ev.  30,  by  Wharton,  American  Criminal 
Law,  sec.  789,  and  is  elaborately  defended  by  Amos  &  Philips 
in  their  note  to  the  8th  Ed.  of  Philips.  See  that  note  in  full  in 
Cowen's  Notes  to  Philips,  Part  1,  20  to  23.  In  these  text 
books  the  authorities  are  quoted,  that  is,  the  cases  in  which 
the  advice  was  given,  and  I  refer  to  them  simply,  without 
taking  the  trouble  to  set  them  out  in  detail.  Against  this  is 
the  essay  of  Baron  Joy,  late  chief  baron  of  his  majesty's 
court  of  exchequer,  in  Ireland. 

The  preface  to  this  essay  states  the  object  of  the  book  to  be 


ATLANTA,  JANUARY  TERM,  1874.         115 

Childers  et  al.  ■».  The  Slate  of  Qeorisia. 
to  bIiow  that  certain  opinionB  of  judges,  (^wit:  two  cases 
lately  decided,  in  wliich  the  terms  of  tlie  advice  to  be  given  to 
juries  are  statett  as  requiring Gonlirmation,a8 to  the  conueclion 
of  the  prisooer  with  the  crime,  do  not  state  the  law  correctly. 
Those  two  cases  are  Rex  vs.  Addis,  6  Car,  &  P.,  388,  and 
Eeivs.  Webb,  iiiU,  695. 

The  text  of  the  essay  contends  elaborately :  First,  that  there 
is  no  rule  of  law  on  the  subject;  and  second,  that  the  prac- 
tioe  of  the  judges  has  been  to  give  the  advice  simply  to  the 
effect  that  there  must  be  confirmatjon,  without  limiting  the 
corroboration  to  any  )>articular  part  of  the  testimony.   It  will 
be  found,  however,  that  whatever  may  Iw  the  rule  as  deduced 
from  the  cases  referred  to  by  Baron  Joy,  the  Eiiglisli  judges 
have  continued  to  give  to  the  juries  thearlvico  given  by  Pat- 
teson,  Judge,  in  6  Carr.  &  P.,  388,  and  in  6  Carr.  &  P., 
595,  by  Justice  Williams,  which  it  wat  the  object  of  the  essay 
to  show  was  not  law.   And  a  carefol  reading  of  the  essay  will, 
I  think,  show  tiiat  Baron  Joy  has,  in  tlie  ca.ses  he  referred  to  as 
eupporting  his  view,  laid  too  much  stress  u]>on  these  cases 
which  hold  that  there  is  no  rule  of  law  requiring  any  corrob- 
oration, and  has  not  given  due  weight  to  the  practice  of  tlie 
judges  in  their  charges  to  the  juries,  which,  in  truth,  is  the 
only  foi-ce  the  rule  has  in  England  at  all.     In  Wilkes'  cose, 
'!C4rr&  P.,  272,  after  the  publication  of  Baron  Joy's  es- 
«y,.4i,DEBSON,B.,  in  summing  up,  said,  "The  confirmation  of 
the  accomplice,  as  to  the  commission  of  tlic  felony,  was  no 
omfirmation  at  all.     And  the  confirmation  wliich  he  always 
sdviged  juries  to  require,  was  in  some  fact  which  went  to  fix 
fw  guilt  on  the  particular  persons  charged."    And  in  Moore's 
«•«,  7  C.  &  P.,  270,  ihe  same  judge  told  the  jury  that  where 
'tliief  Bud  a  receiver  were  jointly  chnrged,  a  confirmation,  as 
•otho  thief,  did  not  advance  the  case  against  the  receiver.    In 
"  80irr&P.,  106,  Lord  Abinggb  said  he  was  clearly  of  the 
'^oioo  that  the  corroboration  of  the  accomplice  must  be  as 
to  Ihe  particular  prisoner.     In  8  C.  &  P.,  261,  Guersey,  B., 
"tJU  tlint  in  a  majority  of  retlent  cases  it  was  laid  down  that 
'%fi^firmation  must  be  of  some  matter  which  weut  to  con* 
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nect  tlie  prisoner  with  the  transaction.  In  Regina  vs.  Stubbs, 
33  Eng.  L,  &  E.  R.,  a  case  decided  in  1865,  twenty  years 
after  the  publication  of  Baron  Joy's  essay,  in  a  reserved  case 
before  the  court,  the  point  was  whether  a  conviction  was  legal, 
on  the  evidence  of  an  accomplice,  entirely  uncorroborated.  The 
court  held  (hat  it  was.  Jarvis,  C.  J.,  said  they  regretted  the 
conviction  because  it  was  contrary  to  the  ordinary  practice. 
The  judge  had  charged  that  if  the  accomplice  was  corrobora- 
ted as  to  one  prisoner,  that  was  sufficient  to  justify  the  convic- 
tion of  the  others,  and  the  jury  had  convicted.  And  he  addetl : 
"  It  is  not  a  rule  of  law  that  the  judge  must  tell  the  jury  cor- 
rolx>ration  was  necessary.  But  it  is  tlie  practice  to  advise  the 
jury  they  ought  not  to  convict  without  it.  And  I  think  it  is 
proper  for  the  judge  to  tell  the  jury  it  is^ot  safe  to  act  on  his 
testimony,  as  to  any  prisoner,  with  regard  to  whom  he  is  not 
confirmed."  Park,  B., said :  ** My  practice hasalways  been  to 
tell  the  jury  not  to  convict  the  piisoner  unless  the  evidence  of 
the  accomplice  is  corroborated,  not  only  as  to  the  circumstances 
of  the  offense,  but  also  as  to  the  person  of  the  prisoner." 
CRESWELii,  Judge,  said :  '*  I  have  always  acted  upon  the  view 
of  the  subject  presented  by  my  brother  Park."  Wightman, 
J.,  said :  "The  practice  had  not  been  uniform,"  and  Welles,  J. 
said  :  "This  is  not  a  question  of  law  but  of  practice,  and  ques- 
tions of  law  only  can  be  reserved  for  our  opinion."  That  there 
should  be  some  diversity  of  practice  in  a  matter  which  could 
not  be  reviewed,  is  not  strange.  But  here  is  the  opinion  of  a 
majority  of  the  judges  of  the  courts  of  queen's  bench,  the 
highest  criminal  court  in  England,  as  to  what  the  rule  under 
discussion  is. 

As  I  have  said,  it  is  not  clear  how  a  matter  of  advice  only 
to  the  jury  can  be  used  to  aid  in  the  construction  of  a  positive 
rule  of  law,  as  laid  down  in  our  Code.  Still,  as  I  have 
shown,  even  this  rule  of  advice  conforms  to  the  view  we  have 
taken. 

It  may  be  these  men  are  bad,  guilty  men,  but  if  they  are 
convicted,  it  ought  to  be  under  the  rules  of  law.  To  justify 
this  verdict  vyould  be,  in  our  judgment,  to  make  the  best  men 
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in  the  land  subject  to  the  danger  of  conviction  by  any  guilty 
Bcoundrel  who  might  attack  them.  His  gnilt  19  easily  corrob- 
orated. The  rule  is,  and  ought  to  be,  that  amneJacU  must  be 
shown  by  other  witnesses,  tending  to  show  guilt  in  the  pei-sou 
on  trial. 
Judgment  reversed. 

Tripfb,  Judge,  concurred,  but  furnished  no  opinion. 

Warheb,  Chief  Justice,  dissenting. 

The  defendants  wei-e  indicted  for  the  oflfense  of  robbery, 
upon  the  person  of  William  T.  Green,  in  the  county  of 
Clarke,  on  the  15th  day  of  May,  1873,  and  taking  from  him 
(275  00  and  a  silver  watch. 

On  the  trial  of  the  case,  the  jury  found  the  defendants 
guilty.  A  motion  was  made  for  a  new  trial  on  the  grounds 
specified  in  the  record,  wiiich  was  overruled  by  the  court,  and 
the  defendants  excepted.  There  is  no  controversy  as  to  the 
fact  that  Green,  the  prosecutor  was  knocked  down  in  the 
night  time  with  a  club  and  robbed  of  his  money  and  watch, 
u  alleged  in  the  indictment.  The  main  witness  for  the  state, 
»bo  proved  the  robbery  by  the  defendants,  was  Charlie  Lee, 
M  accomplice,  but  who  was  not  indicted,  and  the  question  is, 
whether  there  were  sufficient  corroborating  circumstances  pro- 
^w  by  other  witnesses  at  the  trial  to  authorize  the  jnry,  under 
•tie  law,  to  find  the  defendants-  guilty  on  the  evidence  of  the 
*«»[nplice.  By  our  Code,  the  testimony  of  a  single  witness 
"generally  sufficient  to  establish  a  fact.  One  of  the  excep- 
'""M  to  this  general  rule  is  in  any  case  of  felony  where  the 
*^»iWm  is  an  accomplice,  and  in  such  a  case  corroborating 
iinnistaoces  may  dispense  with  another  witness:  Code,  3755. 
«»e  fiiir  and  reasonable  interpretation  of  this  section  of  the 
y"^  is,  that  if  the  corroborating  circumstances  proved  by 
•■»  witnesses  are  sufficient  to  authorize  the  jury  to  believe 
™t  the  uocomplice  has  told  the  truth  in  relation  to  the  com- 
OiiteioQ  of  the  oEFense,  such  corroborating  circumstances  may 
^'^UW  with  another  witness,  and  a  conviction  may  be  had 
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on  the  testimony  of  the  accomplice.  What  the  corroborating 
circumstances  shall  be,  the  Code  does  not  define.  The  object 
of  all  legal  investigation  is  the  discovery  of  truth,  and  when 
the  jury  are  satisfied,  from  corroborating  circumstances  proved 
by  other  witnesses,  that  the  accomplice  has  told  the  truth,  why 
should  not  a  conviction  be  had  upon  his  testimony?  Inde- 
pendently of  the  provisions  of  our  Code,  Professor  Greenleaf 
states  the  rule  to  be  that  the  degree  of  credit  which  ought  to 
be  given  to  the  testimony  of  an  accomplice  is  a  matter  exclu- 
sively within  the  province  of  the  jury.  It  has  sometimes 
been  said  that  they  ought  not  to  believe  him  unless  his  testi- 
mony is  corroborated  by  other  evidence,  and  without  doubt, 
great  caution  in  weighing  such  testimony  is  dictated  by  pru- 
ilence  and  good  reason.  But  there  is  no  such  rule  of  law,  it 
being  expressly  conceded  that  the  jury  may,  if  they  please, 
act  upon  the  evidence  of  the  accomplice  without  any  confirma- 
tion of  his  statement. 

But  on  the  other  hand,  judges,  in  their  discretion,  will  ad- 
vise the  jury  not  to  convict  of  felony  upon  the  testimony  of 
an  accomplice  alone,  without  corroboration,  and  such  is  now 
the  settled  course  of  practice :  1  Greenleaf 's  Ev.,  sec.  380. 
Chief  Baron  Joy,  after  a  thorough  examination  of  the  En- 
glish authorities  upon  this  question,  states  the  rule  to  be,  ^Uhat 
the  confirmation  ought  to  be  in  such  and  so  many  parts  of  the 
accomplice's  narrative  as  may  reasonably  satisfy  the  jury  that 
he  is  telling  the  truth,  without  restricting  the  confirmation  .to 
any  particular  points,  and  leaving  the  effect  of  such  confirma- 
tion (which  may  vary  in  its  effect,  according  to  the  nature  and 
circumstances  of  the  particular  case,)  to  the  consideration  of 
the  jury,  aided  in  that  consideration  by  the  observations  of 
the  judge:"  Joy  on  the  Evidence  of  Accomplices,  98,  99. 
The  rule  as  stated  by  Chief  Baron  Joy,  is  the  rule  which 
should  be  applied  in  the  construction  and  interpretation  of 
the  3755th  section  of  the  Code,  in  relation  to  the  evidence  of 
an  accomplice  in  cases  of  felony. 

Now  let  us  examine  the  evidence  in  the  record  and  see 
whether  there  are  any  corroborating  circumstances  confirmato- 
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Ty  of  tlie  accomplice'^  narrative  of  the  traiieaction,  proved  by 
otiier  witnesses,  wliicli  might  have  reasonably  satislied  the  jury 
that  he  toUI  the  truth,  as  required  by  the  rule  of  law  before 
stated, so  aatodispensewitli  another  witness.   The  accomplice, 
Charlie  Lee,  sweai-s  |)oeitiveIy  that  the  defendants  cotiimitted 
the  robbery,  and  states  iudctaii  the  time,  place,  and  manner  in 
TCJiichitwas  done.     The  prosecutor.  Green,  was  a  contract- 
or on  a  railroa'I,  and  had  come  to  town  to  pay  off  his  handa. 
Lee,  the  accomplice,  states  that,  in  accordance  with  a  pre- 
concerted arrangement,  the  parties  defendant,  as  well  as  Iiira- 
seif,  waylaid  the  prosecutor  at  Siinily  Creek  bridge;  that  they 
heard  him  coming  across  the  bridge  whistling;  that  when  he 
got  near  the  end  of  the  bridge,  the  witness  threw  a  rock  at 
bim,  but  missed  him.     Boothe,  one  of  the  defendants,  then 
atrnck  him  on  the  back  of  the  head  with  a  large  cinb ;  knock- 
ed him  down,  when  three  of  the  defendants  jnmpcd  on  him, 
searched  him,  and  tooli  from  his  pockets  $275  00  and  ids 
vateh;  the  otlier  defendant,  Childers,  was  standing  in  the 
road  with  a  pistol,  and  said  he  would  shoot  any  damned  police 
vlio  would  run  on  him;  states  that  there  was  a  $50  00  bill 
taken  from  the  prosecutor,  which  was  given  to  him  fur  a 
(20  OO  bill ;  they  tried  to  divide  the  money,  but  could  not ; 
^Tced  to  put  it  all  together  and  hide  it  for  about  three  months. 
IVitnesB  gave  up  his  $50  00  bill,  and  they  buried  it  altogetli- 
er  ander  a  rock ;  all  four  of  them  took  hold  of  the  rock  and 
•arnedit  over.     The  next  morning  witness  went  to  the  rock 
mrfer  which  the  money  had  been  buried,  and  it  had  been 
lanied  over  and  the  money  was  gone.     Childers  took  the 
^'Wi.    Green,  tlie  prosecutor,  states  that  he  was  going  across 
tile  bridge  whistling  at  the  time  he  was  knocked  down  and 
r"Ux,| ;  iii^  be  had  $275  00  on  his  person  at  the  time,  a  part 
"^  whiub  was  one  850  00  bill ;  at  the  time  prosecutor  was 
liiockeil  down  he  heard  a  mumbling  of  voices, or  as  he  states  it 
11  anoilier  jilace,  8  buzzing  of  voices.     Harper  states  that  after 
"*i  tlic  aciwmplice,  was  arrested,  he  went  with  him  straight 
">  tile rwk  ander  which  he  said  the  money  was  buried;  also 
m<Sii  the  persimmon  stump  from  which  he  said  the  club  was 
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cut  by  Boothe,  about  an  inch  and  three- qiiarters  or  two  inches 
tin'ck.  Culp  states,  he  went  and  saw  the  rock;  it  had  been 
moved;  had  a  hole  under  it,  with  green  leaves  in  it;  looked 
as  if  something  had  been  secreted  under  it;  it  was  a  very  large 
rock;  witness  could  not  raove  it;  thinks  three  or  four  men 
could  move  it.  The  theorv  of  the  counsel  for  the  defendant's 
is  that  Lee,  the  accomplice,  committed  the  robbery  himself,  and 
as  a  matter  of  course  knew  all  the  facts.  But  the  prosecutor 
states  that  at  the  time  of  the  robbery,  he  heard  a  mumbling 
or  buzzing  of  voices,  clearly  showing  that  there  was  more 
than  one  person  there,  thus  corroborating  the  statement  of  the 
accomplice  that  there  were  five  of  them  engaged  in  it. 

Again,  the  accomplice  states  that  one  of  the  bills  they  got 
from  the  person  of  the  prosecutor  was  a  $50  00  bill.  The 
prosecutor  swears  that  amongst  the  money  of  which  he  was 
robbed  there  was  a  $50  00  bill,  thus  corroborating  the  evi- 
dence of  the  accomplice,  and  also  corroborating  the  statement 
of  the  accomplice  as  to  the  aggregate  amount  of  money  taken 
from  him,*  to- wit:  $275  00.  The  accomplice  stated  that  when 
the  prosecutor  was  coming  across  tbe  bridge,  where  he  was 
robbed,  they  heard  whistling.  The  prosecutor  swears  that  he 
was  whistling  at  the  time,  thus  corroborating  the  evidence  of 
the  accomplice.  The  accomplice  states  that  after  the  robbery 
four  of  them  got  hold  of  a  rock  and  turned  it  over  and  put  the 
money  under  it,  and  the  next  morning  the  rock  had  been 
turned  over  and  the  money  gone.  The  witness,  Culp,  corrob- 
orates this  statement  as  to  the  size  of  the  rock,  that  one  man 
alone  could  not  have  turned  it  over,  that  three  or  four  might 
have  done  so,  thus  corroborating  the  truth  of  the  accomplice's 
statement  that  there  were  other  persons  engiaged  in  the  rob- 
bery besides  himself. 

There  are  other  circumstances  proved  by  other  witnesses ; 
that  on  the  morning  after  the  robbery,  Boothe,  one  of  the  de- 
fendants, seemed  to  be  very  uneasy,  and  said  he  thought 
Charlie  Lee  was  guilty  of  the  robbery,  wanted  to  hire  a  horse 
and  buggy  to  go  into  the  country;  said  he  had  the  money  to 
pay  for  it.     Childers^  after  some  of  the  defendants  bad  been 
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arrested,  cmme  up  and  wanted  to  ask  them  questions ;  said  if 
hecould  be  allowed  to  ask  them  three  questions  he  could  find 
out  sometliiag ;  he  liad  apt  then  been  arreste<l. 

In  my  judgment,  the  corroborating  circu  ma  lances  proved  at 
the  trial  hy  the  other  witnesses,  were  sufBcient,  under  the  law, 
to  authorize  Ute  jury,  under  the  charge  of  the  court,  to  find 
the  defendants  giiilty,  if  they  believed  from  the  confirmatory 
evidence  of  the  accomplice's  nan-alive  of  the  transaction,  tliat 
he  told  the  truth.  Tlie  accomplice  was  not  the  only  wUneas 
«worD  DO  the  part  of  the  state;  there  were  corroborating  cir- 
cumstances, proved  by  other  witnesses,  at  the  trial,  coaiirma- 
tory  of  the  accomplice's  narrative  of  the  transaction,  and  tliat 
being  so,  it  was  a  question  for  the  jury  to  say  whether  they 
wonld  believe  bira. 

The  statute  does  not  require  that  the  corroboration  of  the 
■ccomplice's  testimony  shall  be  restricted  to  any  particular 
points  in  tlie  case,  and  to  what  particular  points  shall  the 
court  restrict  it?  What  shall  be  the  extent  of  the  corrobora- 
tiag  drcumstances ?  Shall  the  court  confine  it  to  the  corpus 
^di,  or  to  the  identity  of  the  parties  chained,  or  to  the  main 
elements  which  constitute  the  offense?  If  so,  then  there  would 
be  ao  necessity  for  introducing  an  accomplice  in  any  case;  the 
&ct8  could  be  eelablished  without  his  testimony. 

The  truth  is,  that  the  accomplice  is  introduced  as  a  witness 
fion  necessity,  to  prevent  a  failure  of  justice,  when  no  one 
nowB  the  facts  except  those  engaged  in  tlie  perpetration  of 
*l»felony.  When  the  accomplice  is  introduced  as  a  witness 
fiwn  necessity,  the  question  as  to  his  credibility  arises.  Oiir 
laiv  does  not  allow  a  conviction  in  cases  of  felony  upon  bis 
l^niony  alone;  there  must  be  corroborating  circumstances 
"("ifimfttorj-  of  his  narrative  of  the  transaction  wbicli  will 
^t>sfy  the  minds  of  the  jury  that  he  has  told  the  truth. 

Ab  Iiefore  remarked,  our  Code  does  not  declare  what  the 
""wboniling  circumstances  shall  be  to  authorize  the  jury  to 
*lwve  the  testimony  of  the  accomplice  so  as  to  dispense  with 
Uuther  witness,  and  when  the  court  undertakes  to  say  what 
iKIRBboiating  turoiimstances,  proved  by  other  witnesses,  shall 
UToL.  ui.  0. 
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be  sufficient  to  authorize  the  jury  to  believe  the  testimony  of 
the  aocoraplice,  it  usurps  the  province  and  functions  of  the 
jury  who  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  sworn  at  the  trial  of  the  case.  In  the  language  of 
Chief  Baron  Joy,  before  cited,  "  the  confirmation  ought  to  be 
in  such  and  so  many  parts  of  the  accomplice's  narrative  as 
may  reasonably  satisfy  the  jury  that  he  is  telling  the  truth, 
without  restricting  tlie  confirmation  to  any  particular  poirUa, 
and  leaving  the  effect  of  such  confirmation  to  the  considera- 
tion of  the  jury,  aided  in  that  consideration  by  the  observa- 
tions of  the  judge." 

It  will  be  noticed  that  there  was  no  attempt  on  the  part  of 
the  defendants,  except  Childers,  to  account  for  themselves  at 
the  time  the  robbery  was  committed.  Childers  endeavored  to 
prove  an  alibi  by  his  mother.  As  to  the  proof  of  an  alibi  on 
the  part  of  the  defendant,  Childers,  that  was  a  question  ex- 
clusively for  the  jury,  under  the  evidence  in  the  case,  with 
which  this  court  should  not  interfere. 

There  was  no  error  in  the  refusal  of  the  court  to  open  the 
case  for  the  introduction  of  the  testimony  taken  before  the 
committing  magistrate  on  the  statement  of  facts  certified  to 
by  the  presiding  judge. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed,  and  the  defendants  punished, 
under  the  law,  as  I  have  no  doubt  they  deserve  to  be. 


William  A.  N.  Hammett,  plaintiff  in  error,  vs.  The  State 

OF  Georgia,  defendant  in  error. 

On  the  trial  of  an  indictment  for  murder,  where  the  evidence  was  not 
circumstantial,  the  judge  charged  the  jury  that  if  they  found  the  pris- 
oner guilty,  they  might  recommend  that  he  be  confined  in  the  peniten- 
tiary for  life,  and  the  jury  found  the  prisoner  guilty,  but  recommended 
that  he  be  confined  in  the  penitentiary  for  life  : 

Heldf  that  the  charge  of  the  court  was  error,  and  the  jury  haying  found 
defendant  guilty  and  recommended  that  he  be  imprisoned  for  life,  an* 
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der  tlie  belief,  from  Ihe  judge's  cliarge,  that  the  effect  of  the  verdict 
would  be  to  svert  the  penalty  of  death,  a  tiew  tiial  ought  to  be  granted. 

Criminal  law.  Murder.  Verdict.  Jury.  Before  Judge 
Rice.     Walton  Superior  Court.     August  Term,  IOT3. 

Hammett  was  placed  upon  trial  for  the  offense  of  murder, 
allied  to  have  been  committed  on  the  person  of  one  Peter 
Roquemore  on  July  25th,  1873.  He  pleaded  not  guil^. 
Ttte  evidence  as  to  tiie  homicide  having  been  committe<]  hy 
him  was  positive.  The  sole  question  was,  as  to  w)iat  grade  it 
belonged.  The  court  instnicted  the  jury  that  if  they  found 
the  defendant  guilty,  they  might  recommend  that  he  be  oou- 
iiDed  in  the  penitentiary  for  life.  A  verdict  wiis  returned  ac- 
cordingly. The  defendant  moved  for  a  new  trial  on  account 
of  error  in  the  aforesaid  charge.  The  motion  was  overruled 
and  he  excepted. 

3.  J.  Flovd;  J.  W.  Arnold,  for  plaintiff  in  error. 

Eiroar  Hpeer,  solicitor  general,  for  the  state. 

McCat,  Judge. 

Under  the  decision  of  this  court  in  Long's  case,  38  Georgia, 
<91,  the  charge  of  the  judge  was  error.  We  do  not  care  to 
go  over  the  argument.  The  Code  of  .1873,  by  dropping  the 
forts  of  tlie  section  Judged  to  be  obsolete  under  the  constitu- 
tion of  1868,  does  not  present  the  section  as  it  was  passed. 
^D  give  |1)G  section  the  meaning  contended  for  would  be  to 
^y  tliat  if  the  case  be  one  of  circumstantial  evidence,  tlte  fate 
''f  the  ]irisoner  b  wholly  in  the  discretion  of  the  judge,  wliat- 
B^wtlie  jury  may  do;  since  if  the  former  case  means,  "when 
"*^  CDuviclion  is  upon  circumstantial  evidence,"  then  it  is 
*nolly  iu  the  discretion  of  the  judge.  We  cannot  believe 
'"^  vias  tlie  intention  of  the  legislature.  There  is  the  same 
•I'gti  noMin  why  the  jury  should  liave  the  right  of  recommen- 
■wtion  ill  such  cases  as  that  the  jndge  should  exercise  his  dis- 
*WWa.    The  wboI«  clause,  in  our  judgment,  had  in  view 
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cases  of  circumstantial  evidence.  If  the  jury  in  such  cases 
saw  fit  to  recommend,  the  judge  was  bound;  if  they  did  not, 
he  might  still,  in  his  discretion,  lessen  the  penalty.  The  lan- 
guage of  the  section  is  not  very  exact,  in  any  view  of  it:  "In 
the  former  case  it  is  discretionary  with  the  judge;  in  the  latter, 
it  is  not."  "It"  what?  In  either  case  the  sentence  is  with 
the  judge.  The  former  case  evidently  meant,  is  the  case  where 
there  is  no  recommendation,  and  the  latter  case  where  there  is. 
To  hold  otherwise  would  be  to  say  that,  as  we  have  said,  if 
the  conviction  is  founded  solely  on  circumstantial  evidence, 
the  judge  may  or  may  not  commute  the  sentence  whatever 
they,  the  jury,  may  recommend;  whereas,  in  all  other  cases, 
the  recommendation  of  the  jury  is  binding.  This,  we  think, 
is  absurd.  As  we  said  in  Long's  case,  the  key  to  the  section 
is  the  old  law  and  the  object  of  the  Code.  So  vital  a  change 
in  the  law  as  is  contended  for,  is  not  to  be  supposed  in  a  law 
passed  under  the  circumstances  of  the  Code,  unless  the  change 
is  patent  and  undoubted.  Nearly  four  years  have  elapsed 
since  the  decision  in  the  Long  case,  and  the  acquiescence  of 
the  legislature  in  the  construction  we  then  put  upon  the  sec- 
tion indicates  strongly  that  the  construction  is  right,  and  ac- 
cords with  the  legislative  will. 

Assuming  the  charge  to  be  wrong,  we  think  the  prisoner 
entitled  to  a  new  trial.  The  conviction  was  clearly  had  un- 
der the  belief  that  the  recommendation  would  save  his  life. 
Archer*8  ease,  in  35  Oeorgiaj  5,  is  exactly  in  point;  and  Lon^s 
casey  in  38  Oeorgia,  is  not  against  this  view.  In  Long's  case, 
the  jury  refused  to  recommend,  though  the  court  told  them 
they  might  do  it.  The  charge  did  Long  no  possible  harm. 
It  was  more  favorable  to  him  than  the  law  warranted,  and 
the  jury,  confident  of  his  guilt,  and  the  absence  of  any  miti- 
gating circumstance,  thought  he  was  not  entitled  to  mercy. 
Who  shall  say  the  jury  would  have  found  this  verdict  had  the 
judge  not  misled  them? 

It  is  said  that  the  question  of  his  guilt  of  the  crime  ^f 
murder  is  wholly  independent  of  the  opinion  of  the  jury  that 
he  ought  not  to  suffer  deatli.     Our  law  makes  a  juryman,  who 
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has  conscieutious  acruplas  on  the -subject  of  capital  punish- 
ment, a  good  cause  of  cballenge  in  cases  where  the  penalty 
may  be  -death.  Why  ?  Because  the  law  wisely  recognizes 
the  fact  that  such  opinions  do  aSect  the  verdict.  And  this  is 
the  law  of  human  nature.  One  of  the  old  writers  quaintly 
though  wisely  remarks^  "He  whoeestreke  is  death  should  be 
veiy  wary  in  striking,"  And  all  ex|>erience  shows  that  men 
of  tlie  highest  virtue  and  conscientiousness,  act  uyton  the  ad- 
vice. Is  it  not  the  demand,  not  only  of  humaniiy,  but  of 
eound  sense,  to  deliberate  more  seriously,  to  weigh  more  cau- 
tiously, our  acts,  in  proportion  afl  their  results  are  more  im- 
portant. The  law  is  full  of  jtist  such  principles.  Ordinary 
care  and  extraordinary  care  are  familiar  terms.^  One  is  the 
care  we  take  about  trifles;  the  other  tlte  care  we  exercise  iu 
deriding  iniportant  matters.  And  even  in  matters  of  mere 
business,  men  are  justified  by  law  in  dealing  lees  solemnly 
with  unimportant  than  with  important  things. 

This  jury  deliberated  on  the  evidence  under  the  impression 
given  them,  intentionally,  by  the  judge  in  liis  charge,  that  if 
the^  found  htm  guilty,  it  did  not  follow  that  tlie  prisoner 
vould  be  sentenced  to  death.  Their  verdict  shows  that  they 
foQiid  him  guilty  with  that  understanding.  It  is  not  neoes- 
oirjto  read  the  afEdavits  to  leant  tliisjiit  is  expressed  in  terms 
in  the  verdict,  and  was  the  law  for  their  aeliou,  as  laid  down 
tjtlifl  court.  Who  shall  say  tliat  the  verdict  would  have 
Wd  guilty  had  there  been  no  such  instructions?  Wiio  shall 
BSf  there  would  not  have  been  more  hesitation,  more  caution, 
inveighing  the  testimony?  W«  do  not  go  inio  the  evidence. 
iiDin  Boiut;  of  it,  if  worthy  of  credit,  it  is  not  clear  that  the 
<^aGe  is  not  manslaughter  merely;  and  whatever  a  clear- 
™M,  confident  man  might  think  of  his  capacity  to  come  to 
"  ofinion  of  the  truth  of  a  faot,  entirely  independently  of 
"K  uonseqaenoes  of  his  conclusion,  we  all  know  that  this  is 
1*^  tnie  of  the  average  of  men,  and  I  doubt  if  it  be  true  of 
asy  mm. 

Id  our  judgment,  the  effect  of  this  charge  was  fo  put  the 
(tuoDer  at  k  dJaidvaBtage — to  Jessen  in  the  miads  of  the  jury 
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that  care,  deliberation  and  caution,  which  it  is  not  only  their 
right,  but  their  duty,  to  exercise  in  cases  so  important  a  con- 
clusion ;  and  as  the  record  itself  shows  that  the  jury  thought 
he  ought  not  to  suffer  death,  we  think  it  is  plain  that  he  was 
damaged  by  the  charge. 
Judgment  reversed. 


Benjamin  Willingham,  plaintiff  in  error,  vs.  Sessions 

Faircloth,  defendant  in  error. 

1.  By  the  express  provisions  of  section  B888  of  the  Code,  the  pjace  where 
interrogatories  are  executed  should  appear. 

2.  If  the  owner  of  land  rents  it  to  one  person  for  the  year  at  a  specified 
price,  the  relation  of  landlord  and  tenant  exists  between  them  by  con- 
tract, and  the  landlord  has  the  right,  under  the  Code,  to  sue  out  a  dis- 
tress  warrant  against  such  person  for  rent  due  and  unpaid,  although 
he  may  have  permitted  another  party  to  use  and  occupy  the  premises. 

Distress  warrant.  Landlord  and  tenant  Interrogatories. 
Before  Richard  Hobbs,  Ksq.,  Judge  p7'o  hac  vice.     Baker 

Superior  Court.     October  Term,  1873. 

• 

Faircloth  sued  out  a  distress  warrant  against  Willingham 
for  $750  00  rent,  alleged  to  be  due  him.  A  levy  was  made 
and  a  counter-affidavit  filed  by  the  defendant. 

In  the  course  of  the  trial  upon  this  issue  the  plaintiff  pro- 
posed to  read  in  evidence  the  answers  of  B.  W.  Bledsoe  to  a 
set  of  interrogatories  propotinded  to  hira.  Exceptions  had 
been  previously  filed  to  these  answers  by  the  defendant,  on 
the  ground  that  the  return  of  the  commissioners  did  not  show 
that  the  witness  was  sworn  to  give  his  testimony  in  this  case, 
or  where  he  was  sworn.  The  exceptions  were  overruled,  and 
defendant  excepted. 

The  testimony  disclosed,  in  substance,  the  following  facts: 

About  the  1st  of  April,  1865,  defendant  and  one  S.  P. 
Mayuer,  went  to  see  plaintiff  in  reference  to  renting  land  from, 
him.    The  interview  resulted  in  either  defendant's  or  May- 
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Iter's  renting  two  hundred  and  filly  acres  of  land  from  ttie 
plaintiiT,  for  the  year  1865,  at  $3  00  per  acre.  As  to  which 
of  t]ie  two  rented  the  land  the  evidence  was  very  conflicting. 
It  was  equally  conflicting  as  to  whether  the  rent  was  to  he 
paid  in  Confe<Ierate  money,  or  in  the  currency  that  might  be 
ia  <nrculation  in  the  fall  of  the  year  1865.  The  land  was  in 
fact  cultivated  during  that  year  by  Mayner. 

The  defendant  requested  the  court  to  charge  the  jury  that 
if  the  contract  for  the  rent  of  said  land  was  made  between  the 
plaintiff  and  the  defendant,  and  the  latter  permitted  another 
party  to  use  nnd  occupy  tlie  premises,  a  distress  warrant  would 
not  lie  against  the  defendant,  but  that  the  remedy  of  the  plain- 
tiff was  by  an  action  for  damages.  The  court  refused  said 
request  and  charged  to  the  contrary,  aa  follows:  "If  the  jury 
foand  from  the  evidence  that  there  was  a  contract  for  rent  be- 
tween the  plaintiff  and  the  defendant,  tiien  the  defendant  could 
not  turn  over  t!ie  property  rented  to  another  without  notice 
to  the  plaiutiff."  To  which  refusal  to  charge,  and  the  charge 
«g  given,  defendant  excepted. 

The  jury  found  forthe  plaintiff  $500  00,  with  interest  from 
January  Ist,  1866.  The  defendant  moved  for  a  new  trial  be- 
taaae  of  error  in  overruling  the  exceptions  to  the  interrogator 
nes  aforesaid,  in  the  refusal  to  charge,  and  in  the  charge  as 
pvcn.    The  motion  was  overruled,  and  he  excepted. 

Yasox  &  Davis,  for  pluintiif  in  error. 

William  E.  Smith,  for  defendant. 

Tbippe,  Judge. 

1.  Is  it  necessary  that  the  place  where  interrogatories  are 
^x^ted  should  apjvear  ?  Before  the  adoption  of  tlie  Code  it 
*>a  Held  that  this  was  not  necessary,  at  least  that  tlic  execution 
wtbe  cumraiasioo,  without  this  statemeut,  was  not  void: 
■^%  A  Dou  t».  Tucker,  23  Ga.,  132.  It  is  said  in  thatde- 
<^'>'<ni "  diat  the  statement  of  the  place  in  the  return  is  a  thing 
•"ttHMy  be  tueful  ia  various  ways,  yet  we  caunot  say  that  we 
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know  of  any  law  which  makes  such  a  statement  indispensa- 
ble. '^  At  that  time  there  was  no  special  statutory  provision 
on  this  point.  Section  3888,  of  the  Code,  now  provides  that 
"  they  (the  answers)  should  be  signed  by  tl>e  witness  and  at- 
testea  officially  by  the  commissioners  nan>ed  in  the  commis- 
sion, and  the  place  of  exeeution  should  oho  appear,  ^  This 
determines  the  question,  for  we  do  not  feel  at  liberty  to  say 
that  what  the  law  requires  may  be  di^)ensed  with. 

2.  The  main  question  argued  in  this  case  was>  if  Willing- 
ham  did  rent  the  plantation  from  Faircloth  at  a  stipulated 
price,  and  then  permitted  Mayner  to  occupy  and  work  it,  has 
•Faircloth  the  right  to  sue  out  a  distress  warrant  against  Wil- 
lingham  for  the  rent  due  and  unpaid  ?  However  ibis  may 
have  been  under  the  common  law,  we  think  the  Code  deter- 
mines it  in  the  affirmative.  Section  2279  is :  '*  Where  tlie 
owner  of  lands  grants  to  another  simply  the  rigiit  to  possess 
and  enjoy  the  use  of  such  lands,  either  for  a  fixed  time  or  at 
the  will  of  the  grantor,  and  the  tenant  accepts  the  grant,  the 
relation  of  landlord  and  tenant  exists  betweeu  them.  *'  How 
can  it  aifect  this  relation  thus  made  by  contract,  that  the  tea-  ' 
ant  created  by  the  contract  permits  another  person  to  occupy 
and  cultivate  tlie  lands?  He  had  no  right  to  sub-let,  unless 
by  the  landlord'^s  consent.  But  he  might  da  this  without  the 
knowledge  of  the  landlord,  and  shall  the  landlord,  therefore^ 
lose  his  rights  as  such  ?  Many  ot  the  incidents  attached  by 
the  common  law  to  the  relation  of  landlord  and  tenant,  and 
to  the  law  of  distress,  do  not  exist  under  our  statutes,  nor  da 
we  think  tl>ere  is  anything  in  this  decision  in  conflict  with  the 
cases  in  40  Georgia.,  511,  and  46  Ibid.,  395. 

A  new  trial  is  granted  on  the  ground  of  error  in  overrul- 
ing the  exertion  to  the  interrogatories. 

Judgment  reversed. 


I 
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William  J.  Buffington,  plaintiff  iii  error,  vs.  Josiah  S. 

Blackwell,  defendant  in  error, 

1.  When  an  action  was  bronght  in  tbe  name  of  A  on  a  written  acknowl- 
edgment to  him  by  B,  of  the  receipt  of  a  sam  of  money}  and  B  plead- 
ed that  the  money  belonged  to  C,  that  A  was  a  mere  agent,  and  that 
he  had  defenses  agaUist  C : 

Hddf  that  it  was  not  error  in  the  conrt  to  permit  the  plaintiff  to  amend 
by  declaring  that  he  sned  for  the  use  of  G. 

2.  It  was  not  error  to  refose  a  continuance  on  the  ground  of  snrprise, 
aince  the  amendment,  instead  of  evading  the  plea,  onl^  made  it  the 
more  legitimate,  and  was  no  ground  for  surprise. 

Pleadings.     Amendment.     Continuance.      Before    Judge 
EiCE.     Hall  Superior  Court.     September  Term,  1873. 

Blackwell  brought  complaint  against  Buffington  on  the  fol- 
lowing receipt : 

"$400  00.  Keceived  of  Josiah  S.  Blackwell  four  hundred 
dollars.    This  November  26th,  1866. 

(Signed)  "W.  J.  Buffington." 

The  defendant  pleaded  that  he  gave  the  receipt  sued  on  to 
plaintiff  as  the  agent  of  one  Samuel  Stephens;  that  the  money 
woeipted  for  was  the  property  of  said  Stephens,  who  was  in- 
debted to  the  defendant  in  the  sum  of  $2,000  00;  that  Ste- 
phens and  defendant,  being  at  Dahlonega,  Stephens  promised 
^  pay  defendant  $400  00,  but  not  having  the  money  with 
him,  he  wrote  a  note  to  his  wife,  directing  her  to  deliver  to 
plaintiff  a  thousand  dollar  bill,  and  to  tell  him  to  go  to  Gaines- 
ville aod  to  get  the  bill  changed,  and  to  pay  to  defendant  said 
Woo  00,  which  plaintiff  did,  and  for  which  sum  the  aforesaid 
^^^Afii  was  given. 

Xhecase  proceeded  to  trial  with  the  pleadings  in  this  con- 
won.  When  the  plaintiff  closed  his  case,  the  defendant 
J**^  for  a  non-suit  upon  the  ground  that  the  testimony 
4^*v^  that  the  plaintiff  had  no  interest  in  the  cause  of  ac- 
PP JQ8d  on*  The  motion  was  overruled. 
*.H>ftjltintiff  then  moved  to  amend  his  declaration  by  suing 
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for  the  use  of  Samuel  Stephens.  The  motion  was  allowed, 
and  defendant  excepted. 

The  defendant  tliereupon  moved  for  a  continuance  upon  the 
ground  of  surprise  at  the  amendment,  by  reason  of  which  he 
was  less  ready  for  trial.  The  motion  was  overruled  and  de- 
fendant excepted. 

The  case  proceeded  and  resulted  in  a  verdict  for  the  plain- 
tiff. The  defendant  moved  for  a  new  trial,  because  the  court 
erred  in  allowing  the  aforesaid  amendment,  and  in  refusing 
the  motion  for  a  continuance.  The  motion  was  overruled  and 
defendant  excepted. 

J.  W.  OxEAL;  E.  M.  Johnson,  by  George  S.  Tuomas, 
for  plaintiff  in  error. 

J.  N.  DoBSEY,  for  defendant 

McCay,  Judge. 

1.  We  are  not  clear  that  this  suit  might  not  legally  have 
gone  on  in  the  name  of  Blackwell.  The  rule,  as  laid  down 
by  Chitty,  1  volume,  7,  8,  is  that  if  the  contract  be  in  the 
name  of  the  agent,  he  may  sue.  As  a  matter  of  course,  the 
defendant's  plea  would  still  be  good,  if  sustained  by  the  evi- 
dence, except  as  against  any  actual  interest  there  might  be  in 
the  agent.  But  the  court  was  right  in  permitting  the  amend- 
ment. We  decided  in  Burke  vs.  Steel,  40  Georgia,  217,  that 
the  plaintiff  might,  at  his  option,  declare  whose  use  he  sues 
for.  It  is  nobody's  business,  unless  the  effect  of  that  declara- 
tion is  to  prevent  some  defense  the  defendant  would  otherwise 
have.  In  this  case,  the  effect  of  the  amendment  is  only  to 
put  the  case  exactly  where  the  defendant  claims  it  ought  lo  be. 
As  amended,  the  defendant's  plea  is  a  good  defense  to  the  dec- 
laration. We  can  see  nothing  the  defendant  can  object  to. 
Now  his  plea  is  a  good  plea,  since  the  plaintiff  admits  that 
he  is  suing  for  the  use  of  Stephens.  As  we  have  said,  we  do 
not  hold  there  was  any  amendment  necessary,  the  written  pa- 
per on  which  the  action  is  brought  being  to  the  agent.  But 
if  the  plaintiff,  of  his  own  motion,  proposes  to  recognize  the 
defendant's  plea^  and  acknowledge  himself  to  be  only  a  nom- 
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inal  plaintiff,  we  see  no  possible  complaint  the  defendant  can 
make. 

2.  Nor  was  it  the  duty  of  the  court  to  continue  the  case. 
The  amendment  was  no  surprise;  indeed,  it  only  put  into  the 
writ  the  defendant's  plea.  As  a  matter  of  course,  he  came  to 
the  trial  expecting  to  support  his  plea.  Had  he  done  this,  he 
mast,  under  the  amended  declaration,  have  had  a  verdict. 

Judgment  affirmed. 


Julia  A.  McLaren,  executrix,  plaintiff  in  error,  vs.  The 
Marine  Bank  of  the  State  of  Georqia,  defendant  in 
error. 

1.  Where  there  is  nothing  upon  the  face  of  a  bill  of  exchange  to  show  that 
it  was  intended  for  negotintion  at  a  chartered  bank,  the  defendant— the 
drawer — cannot  show  bj  parol  evidence  that  such  was  the  intention  in 
a  snit  against  him  by  the  holder. 

2.  When  the  acceptor  of  a  draft  is  an  accommodation  acceptor — as  when 
it  is  drawn  and  accepted  before  negotiation  and  goes  into  circulation  on 
the  credit  of  all  the  parties — this  is  an  excuse  for  want  of  presentment 
to  the  acceptor  when  due,  and  notice  to  the  drawer  of  non-payment. 

Bill  of  exchange.  Protest.  Notice.  Evidence.  Before 
Judge  Strozer.  Dougherty  Superior  Court.  October  Term, 
1873. 

The  Marine  Bank  brought  complaint  against  Julia  A.  Mc- 
I^ren,  as  executrix  upon  the  estate  of  Davis  Pace,  deceased, 
•8  drawer,  upon  the  following  bill  of  exchange : 

">3,677  54.  Albany,  Ga.,  April  13th,  1861. 

"On  the  15th  of  December  next,  please  pay  to  my  own 
order  $3,677  54,  value  received,  being  an  advance  on  my 
Showing  crop  of  cotton,  and  charge  the  same  to  account  of 

"  Yours,  respectfully, 

(Signed)  "DAVIS  PACE. 

^0  Measrs.  Sims  &  Rust,  Albany,  Ga. 

Indorsed :  "  Davis  Pace.'' 
Viitten  across  the  face :  ''  Sims  &  Bust." 
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The  defendant  pleaded  that  tlie  bill  of  exchange  was  never 
presented  to  the  acceptor  for  payment,  that  there  was  no  dis- 
honor of  the  same,  and  that  no  notice  of  dishonor  was  given 
by  the  holder  to  tlie  drawer^  nor  to  the  defendant  as  his  ex- 
ecutrix. 

The  defendant  sought  to  s1k>w  by  parol,  that  at  the  time  die 
bill  of  exchange  sued  on  was  drawn,  it  was  intended  to  be 
negotiated  at  a  chartered  bank.  This  evidence  was  excluded 
and  she  excepted. 

The  evidence  disclosed  tiiat  at  the  time  the  bill  of  exchange 
was  drawn,  Davis  Pace,  the  drawer,  w^as  indebted  to  Sims  & 
Rust,  and  the  draft  was  made,  indorsed,  acce{>ted,  discounted 
by  the  plaintiff,  and  the  proceeds  thereof  placed  to  the  credit 
of  Sims  <&  Rust,  on  account  of  said  indebtedness ;  that  the 
paper  was  drawn,  indorsed  and  accepted  before  being  present- 
ed to  the  plaintiff  for  negotiation ;  that  the  whole  object  of 
this  proceeding  was  to  make  a  payment  on  the  indebtedness 
of  the  drawer  to  Sims  &  Rust. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows :  *'  If  the  testimony  does  not  show  that  the  plaintiff 
did  present  this  draft  for  payment,  at  its  maturity,  at  the  place 
of  business  of  the  acceptors,  and  that  payment  was  refused 
by  them,  and  notice  of  its  non-payment  was  given  to  the 
drawer  within  a  reasonable  time,  then  the  plaintiff  is  not  en- 
titled to  recover."  The  court  refused  said  request,  and 
charged  to  the  contrary. 

The  jury  found  for  the  plaintiff.  The  defendant  moved  for 
a  new  trial  because  of  the  aforesaid  exclusion  of  testimony,  of 
the  refusal  to  charge,  and  of  tlie  charge  as  given.  The  mo- 
tion was  overruled,  and  defendant  excepted. 

Vason  &  Davis,  for  plaintiff  in  error. 

HiNES  &  HoBBS,  for  defendant 
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McCay,  Judge. 

1.  That  parol  evidence  is  inadmissible  to  show  that  a  paper, 
on  its  face  payable  generally,  was  intended  by  the  parties  to  it 
to  be  negotiated  or  payable  at  a  chartered  bank,  has  been  defi- 
nitely settled  by  this  court  in  4  Georgia,  106,  and  30  Georgia, 
271  ;  and  a  contrary  ruling  would  be  a  heavy  blow  to  the  ne- 
^[otiability  of  such  instruments,  since  no  one  could  ever  know 
what  was  the  truth  as  to  a  paper  offered  for  negotiation.     It 
is  not  necessary  to  go  into  the  vexed  question  whether  the 
word  indorsers,  in  the  act  of  1826,  includes  drawers.     The 
facts  of  this  case  show  that  the  acceptor  was  an  accommoda- 
tion acceptor,  and  in  such  cases  the  drawer  is  not  entitled  to 
notice,  even  at  common  law,  unless  he  shows  special  damage 
froni  the  want  of  notice. 

2.    The  proof  here,  even  as  introduced  by  the  defendants, 
shows  that  this  draft  was  not  the  case  of  a  drawer  having 
funds  in  the  hands  of  another,  assigning  those  to  another  by 
a  draft  or  bill  of  exchange.     And  this  is  the  primary  notion 
and  object  of  a  bill  of  exchange.     Here  the  drawing,  indors- 
ing and  accepting,  are  simultaneous,  and  they  all  take  place 
Ijrfore  negotiation.    The  issuing  of  the  bill  was,  in  fact,  by 
thenorainal  acceptor.     Technically,  when  it  got  into  his  con- 
trol, it  was  functus  officio,  since,  in  form,  he  is  the  principal 
debtor.    In  truth,  however,  the  paper  was  made  and  indorsed 
*^y  the  drawer  that  the  acceptor  might  raise  money  upon  it. 
It  was  intended  by  the  parties  as  a  paper  to  be  negotiated  on 
^credit  of  all  whose  names  were  on  it.     At  the  time  of  the 
wawing  the  drawer  had  no  funds  in  the  acceptor's  hands.   On 
w  contrary,  he  was  largely  in  debt  to  the  acceptor,  and  when 
"*iH)te  became  due,  he  was  still  behind  with  the  acceptor. 
^^  testifies  that  the  draft  was  drawn  for  the  benefit  of  the 
**ptor8,  by  the  drawer,  and  to  pay  them  his  indebtedness. 
**  drawer  in  this  case  was,  in  feet,  the  principal.     In  such 
'^••Sl  he  is  not  entitled  to  notice,  and  he  can  take  no  advantage 
Wmwant  of  it  unless  he  prove  he  sustained  special  damage. 
Iwtaitiinony  of  Rust,  the  defendant's  own  witness,  shows  that 
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at  the  maturity  of  the  draft  the  drawer  was  still  l)ehiud  with  the 
acceptors,  and  that  this  state  of  things  still  exists.  The  ex- 
cuse for  want  of  notice  is  thus  fully  made  out.  That  is  done 
by  the  very  nature  of  the  original  transaction.  The  note 
was  originally  made  to  be  negotiateil  on  the  cre<1it  of  all  the 
parties  to  the  paper,  and  as  between  the  parties,  the  drawer 
was  contemplateil  and  treated  as  the  principal  debtor.  If  in 
consequence  of  tlie  form  of  the  paper — as  that  Sims  &  Rust 
were  the  nominal  principals — the  drawer  sent  them  funds  to 
pay,  which  they  failed  to  appropriate,  and  damage  came  to  the 
drawer  for  want  of  notice — if  this  was,  in  fact,  the  truth,  it 
was  for  tlie  defendant  to  show.  The  proof  of  the  original 
transaction  excuses  the  notice  until  other  facts  appear. 
^Judgment  affirmed. 


DuKSTAN  B.  Verdell,  plaintiff  in  error,  vs.  Alexander 

H.  Ketchum,  defendant  in  error. 

1.  The  defendant,  a  planter,  wrote  to  T.,  who  was  one  of  a  firm  of  com- 
misaion  merchants  in  Augusta,  to  send  him  two  hundred  bushels  of 
corn,  and  he  would  arrange  or  seUle  for  it.  T.  was  a  debtor  of  de- 
fendant's and  it  was  defendant's  interest  to  set  off  his  debt  against  the 
price  of  the  com.  Neither  T.  nor  his  firm  having  any  corn,  T.  went  to 
the  plaintiff,  telling  him  he  was  authorized  to  buy  the  corn  for  defend- 
ant, and  purchased  from  plaintiff  one  hundred  bushels  on  the  credit  of 
defendant.  The  corn  was  sent  to  defendant  by  a  carrier,  accompanied 
by  a  bill  for  it,  in  the  name  of  T.*s  firm  against  defendant,  and  with  a 
letter  from  T.  stating  that  he  would  find  some  corn  on  the  boat,  that 
be  would  have  sent  the  whole,  but  corn  was  falling,  and  '*  we"  are 
short  of  funds.  He  further  said  he  would  have  to  pay  for  the  corn  by 
the  25th,  and  urged  the  defendant  to  send  the  money  as  well  as  to  send 
his  cotton  to  the  firm  for  sale.  Soon  afler  the  bill  became  due,  but  be- 
fore any  settlement  was  made  with  T.  or  his  firm,  and  after  the  corn 
was  consumed,  the  plaintiff  demanded  payment  from  defendant,  and 
informed  him  that  the  corn  was  bought  on  his  credit.  Neither  T.  nor 
his  firm  set  up  any  claim  to  be  paid  and  had  no  charge  against  defend- 
ant, and,  as  witnesses  at  the  trial,  declared  they  had  no  demand  for  iL 
The  jury  foand  for  the  plaintiff: 
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Bdd,  that  the  verdict  woa  right.  If  T.  was  the  agent  of  the  defeodniit 
the  case  is  clear.  If  not,  the  corn  was  obtained  from  plainliff  by  tiie 
fraud  of  T.,  and  T.,  nhelher  he  Bold  it  in  his  own  name  or  in  the  nam* 
of  hia  firm,  conid  paea  no  better  title  than  be  bad,  except  lo  a  bona 
fide  pDtchaaer  for  TalDe.  This  the  defendant  was  not,  in  tbe  aeoae  of 
the  law,  as  be  received  the  corn,  with  a  bill  against  himself  for  it  iii 

fitTOr  of  T.'s  firm,  which  he  ha«  not  paid,  and  ngalnat  which  be  baa  no 

demand,  his  set  off  against  T.  not  being  a  debt  against  llie  firm. 
3.  It  wu  not  error  in  ihe  judge,  in  such  a  case,  to  refuse  to  charge  that 

if  defendant  bought  the  corn  bona  Jide  from  either  T.  or  bis  firm,  he 

■as  not  liable. 

3.  Whea  a  judge  rrfusea  lo  make  a  chnrge  on  the  gronnd  that  there  is  no 
evidence  to  eapport  il,  and  then  adds,  if  the  jury  believe  there  ia  each 
evidence,  then  I  ao  charge.  Such  a  charge  is  improper,  but  the  parlT 
in  whose  favor  it  is  made  cannot  complain  of  it. 

4.  When  the  verdict  ia  right  this  court  will  not  grant  a  new  trial,  for  an 
error  of  the  court  not  materia!  to  the  merila  of  tbe  cause. 

Sale.  Principal  and  ^ent.  Set-off.  Purchaser,  Charge 
ofroiirL  New  trial.  Before  Judge  Akdhkws.  Elbert  Supe- 
rior  Court.    March  Term,  1872. 

.  On  the  13th  of  February,  1869,  Ketchum  brought  com- 
plaint against  Verdell  for  the  recovery  of  $164  75,  for  one 
Imndreii  bushels  of  corn,  alleged  to  have  been  solil  and  de- 
livered by  said  Ketchuai  to  said  Verdell,  under  the  follow- 
ing state  of  fccts:    On  the day  of  November,   1866, 

Verdell  wrote  to  one  Enos  A.  Tate,  then  of  Augusta,  Geor- 
B>S)tOBend  him  two  hundred  bushels  of  coru,  and  that  he 
""Id  arrange  or  settle  with  him  for  it  when  he  came  down 
«  AugQsta.  The  letter  was  sent  down  by  Henry  Fleming, 
"  Wjatiiiini  :iiid  common  carrier  on  the  Savannah  river,  and 
^stdnly  de]i\ered  at  Augusta  to  said  Tate.  Tate  was  per- 
•'•''lly  indebted  to  Verdel)  to  an  amount  larger  than  the 
^tlue  uf  the  corn,  and  that  was  the  reason  why  he  gave  Tate 
**is  onler.  A  few  days  after  the  order  was  given,  Verdell 
••oc'ved  by  Henry  Fleming,  the  boatman  and  carrier,  one 
HBndrwl  bushels  of  corn  in  sacks,  accompanied  by  a  bill  for 
1*1  tailo  out  ia  the  name  of  Tate  &  McCalla,  for  the  same 
•"""int  an  that  sued  for,  and  a  letter  dated  Augusta,  Georgia, 
^'^to'flwanber,  1866.     The  corn,  bill  of  lading  and  letter,  were 
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all  delivered  to  Verdell  by  the  carrier.  The  letter  of  Tate  to 
Verdcll  says  that  he  (Tate)  sent  in  the  neighborhood  of  one 
hundred  bushels,  and  that  he  (Tate)  would  have  sent  the  whole 
two  hundred  bushels,  ''but  corn  is  falling  at  the  north,  and  it 
will  probably  be  lower  in  a  few  weeks;  and  also  we  are  short 
of  funds;  all  the  ready  money  is  out  filling  orders  for  for- 
mers;" and  also  states,  "I  have  to  pay  for  the  corn  by  the 
25th  of  this  month,  and  if  you  can  raise  the  money,  and  have 
any  way  to  send  it,  do  so;  also  send  us  what  cotton  you  can, 
for  our  means  are  limited,  and  what  money  we  advance  we 
expect  it  back  inside  of  thirty  days,  or  as  soon  as  possible.  I 
will  send  bill."  Verdell  never  heard  of  Ketchum  until  the 
corn  was  used  up.  He  never  gave  him  any  order;  never  had 
any  business  with  him ;  sent  back  the  sacks  to  Tate,  as  ordered 
by  him.  Verdell  first  heard  of  Ketchum  in  February,  after 
the  receipt  of  the  corn.  Ketchum  then  wrote  to  Verdell,  de- 
manding payment  of  the  corn,  which  he  refused,  and  allied 
in  his  letter  of  reply  to  Ketchum's  demand,  that  he  would  not 
pay  him  for  it,  because  he  did  not  know  him  in  the  transao;- 
tion.     Verdell  says  he  never  paid  any  one  for  the  corn. 

Henry  Fleming  proves  the  delivery  of  the  com,  the  bill  in 
the  name  of  Tate  &  McCalla,  and  the  letter  of  Tate  to  Ver- 
dell. Does  not  know  who  delivered  the  corn  at  the  wharf. 
Tate  delivered  it  to  him  and  told  him  to  deliver  the  com  to 
Verdell.    The  letter  for  the  corn  was  directed  to  Tate. 

Ketchum  introduced  the  testimony  of  himself,  his  clerk,  C. 
A.  Roberts,  and  the  interrogatories  of  Enos  A.  Tate.  Enos 
A.  Tate  swears  that  he  received  an  order  from  Verdell  some 
time  in  1865  for  some  corn,  quality  not  recollected,  directed 
to  him  individually;  th^t  not  being  able  to  fill  it,  went  to 
Ketchum  and  he  agreed  to  do  so.  His  instructions  were  to 
Ketchum  to  make  out  his  bill  and  send  it  round,  that  he 
wished  to  send  it  to  Verdell.  Never  saw  the  bill  for  the  corn, 
though  in  January  or  February  afterwards  saw  plaintiff's 
books,  on  which  the  bill  was  chained  to  Verdell,  price, 
$1  60  as  charged.  Tate  also  testified  that  Ketchum  di4  not 
look  to  him  at  firet,  but  receiving  Verdell's  letter  refusing  to 
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pay,  he  then  sued  witness,  but  does  not  know  what  became  of 
the  case.  That  neither  he  nor  his  firm  had  any  charge  or 
claim  against  defendant  for  the  corn. 

Charles  McCalla  testified  for  Ketchum  that  he  was  a  mem- 
ber of  the  firm  of  Tate  &  McCalla ;  never  saw  the  order  from 
Verdell  to  Tate  to  buy  the  corn.     Ketclium  frequently  sent  to 
see  if  Mr.  Tate  had  received  the  money  for  the  corn  from  Ver- 
dell.  Don't  think  it  was  customary  for  firms  to  buy  and  have 
goodscharged  to  customers  in  the  country  when  the  orders  were 
addressed  to  individual  members  of  the  firm.     Verdell  never 
ordered  any  other  article  from  our  firm  that  I  know  of.   Knows 
nothing  of  the  understanding  between  Tate  and  Ketchum. 
His  firm  had  no  charge  or  claim  against  defendant  for  the  corn. 
Plaintiff  testified  that  on  the  4th  December,  1866,  Tate  or- 
dered him  to  ship  one  hundred  bushels  of  corn  to  Verdell  and 
charge  the  same  to  Verdell,  and  said  that  he  would  be  in  Au- 
gusta on  the  following  Christmas  and  pay  for  said  corn  ;  the 
price  per  bushel  was  $1  60.     Tate  agreed  to  return  the  sacks. 
The  first  week  in  January,  following  the  sale,  wrote  to  Ver- 
dell in  relation  to  the  corn,  and  he  replied  that  he  received 
Ibecom  as  shipped.     That  he  was  informed  by  Tate  at  the 
time  of  the  sale  that  he  was  authorized  to  procure  the  one 
hundred  bushels  of  corn,  and  to  have  the  same  charged  to  Ver- 
dell.   Never  saw  Verdell;  never  had  any  business  transac- 
tion with  him. 

Charles  A.  Roberts  testified  :  Tate  called  to  buy  the  corn  fbr 
Verdell ;  corn  was  purchased  by  Tate  for  Verdell,  and  in  his 
WW,  and  says  he  was  satisfied  Verdell  knew  at  the  time  in 
♦wOM  name  the  corn  was  bought  by  the  bill,  he  having  re- 
twwd  the  sacks  as  per  instructions  accompanying  the  bill ; 
^**>Kluently  most  have  received  the  bill  or  would  not  have 
Wtn  that  the  sacks  were  to  have  been  returned ;  bought  on 
"rtws  representations  of  Tate  of  what  were  the  contents  of 
TflddPs  letter,  which  witness  says  he  never  read. 
•  «•  Court  charged,  in  substance,  that  if  Verdell  received 
VH  Wily  believing  that  it  was  Tate's,  there  was  no  assent,  eith- 
or  implied,  on  the  part  of  Verdell,  and  that,  In 

ToLi  LII.  10. 
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that  event,  there  was  no  sale,  and  the  use  of  the  com  by  him, 
under  a  misuppreliension,  was  the  use  of  another  man's  corD| 
because  title  had  not  passed  out  of  Ketchum,  on  account  of 
the  want  of  the  consent  of  Verdell  to  buy  of  him.  That  the 
use  of  the  corn  under  a  misapprehension  on  the  part  of  Ver- 
dell could  not  divest  Ketchum  of  the  title  to  his  corn.  That 
it  is  the  common  case  that  one  of  two  innocent  {)arties  must 
lose;  that  in  any  event  Verdell  must  lose  the  collection  of  a 
debt  or  Kelchum  must  lose  the  price  of  the  corn,  and  the  law 
must  decide  which.  That  it  must  fall  on  Verdell.  Tliat  if 
thtre  was  a  contract  of  sale  to  him,  by  his  express  or  implied 
assent,  then  he  is  chargeable  under  a  contract  to  buy.  That 
•  if  there  was  no  contract  to  buy,  then  there  was  no  sale,  and 
Verdell  having  used  another  man's  corn,  though  under  a  mis- 
apprehension, should  pay  Ketchum,  the  true  owner.  And 
this  the  rather  because  all  this  litigation  has  been  because  Tate, 
though  he  may  not  have  been  the  agent  to  buy  of  others,  was 
fthe  agent  Verdell  applied  to,  to  send  him  corn.  That  failure 
in  his  duty  was  the  cause  of  Ketchum's  trusting  Verdell,  and 
Verdell's  using  the  corn  under  a  misapprehension.  And  so, 
whether  Verdell  used  the  corn  under  a  contract  or  misappre- 
hension, he  should  pay  for  it. 

The  court  was  asked  by  defendant's  counsel  to  charge:  "If 
the  jury  believe,  from  the  evidence,  that  Verdell  was  a  bona 
fide  purchaser  of  the  corn,  cither  from  Tate,  or  Tate  &  Mo- 
Cfrila,  though  the  sale  and  delivery  to  Tate,  or  to  Tate  &  Mo- 
Calla  by  Ketchum,  was  procured  by  the  fraudulent  represen- 
tations of  Tate,  such  sale  and  delivery  to  Verdell  by  Tate 
will  be  protected  in  law."  To  which  request  the  court  replied 
to  the  jury,  that  it  "would  give  the  charge  as  requested,  if 
the  proof  shows  that  Ketchum  sold  to  Tate,  or  to  Tate  &  Mo- 
Calla.  But  you  must  recollect  whether,  under  the  evidence, 
the  sale  was  by  Ketchum  to  Tate  &  McCalla  or  to  Verdell.'' 
"  The  court  would  also  charge  as  requested  if  the  proof  was 
that  there  was  a  sale  by  Tate  to  Verdell.  You  will  recollect 
if  there  was  any  proof  of  sale  by  Tate,  or  Tate  &  McCalla, 
to  Verdell,  or  whether  it  was  not  of  a  sale  by  Ketchum  rather 
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than  by  Tate  &  McCalla."  Also,  "the  court  cannot  give  the 
charge  as  requested,  because  it  presupposes  a  state  of  facts  not 
warranted  by  the  evidence;  but  if  they  believe  they  are  war- 
ranted— that  Verdell  bought  of  Tate,  or  Tate  &  McCalla, 
bona  fide,  the  court  charges  as  requestetl." 

The  jury  having  returned  into  court  and  asked  for  further 
instructions,  tlie  court  charged,  without  further  explanation  or 
comment,  as  follows,  to-wit:  "If  Verdell  used  the  corn,  and 
it  was  fraudulently  obtained  or  not,  Verdell  must  pay  for  it." 
"If  he  used  Kelchum's  corn,  he  must  pay  for  it."  To  all  of 
\rhich  defendant  excepte<l. 

The  jury  tlien  retired  and  found,  a  verdict  for  ]>laintiff. 
Verdell,  by  his  counsel,  moved  for  a  new  trial,  and  assigned 
each  and  all  of  the  above  stjited  charges  and  refusals  to  charge 
as  error.  The  motion  was  overruled  on  all  thegmunds  taken, 
and  defendant  excepte<l. 

R.  Toombs ;  E.  P.  Edwards,  for  plaintiff  in  error. 

J.  D.  Mathews;  H.  A.  Roebuck,  for  defendant. 

McCay,  Judge. 

1|2.  For  myself,  I  am  disposed  to  the  opinion  that  Mr. 
vcrdelPs  letter  to  Tate  was  an  autliority  to  buy  for  him,  and 
^^  hU  credit,  two  hundred  bushels  of  corn.  A  letter  is  not 
*o  be  interpreleil  so  strictly  as  what  purports  to  be  a  power  of 
attorney,  and  if  the  person  to  whom  it  is  directed  acts  upon 
^M  an  authority,  the  courts  will  interpret  the  letter  very  lib- 
^ly  in  favor  of  the  agency.  A  fair  and  liberal  rule  for  in- 
*®T>retation  is  to  examine  the  paper  in  the  light  of  the  cir- 
®>*n8tances,  especially  of  the  situation  of  the  parties.  Tate 
^"W  one  of  a  firm  of  commission  merchants ;  their  business  was 
■'vWy  and  sell  for  othere  on  commission.  Tate  had  no  corn 
wsell.  Even  his  firm  was  avowedly  engaged  in  filling  or- 
'"^'Vy  l>»iyi«»g  from  others.  It  is,  therefore,  a  fair  construc- 
■*  4at  Tale  was  to  buy  the  corn.  The  sale  was  not  to  be 
•■fWnoe  the  letter  itself  promises  to  settle  for  it  in  the  fu- 
™fc   Under  the  authorities  I  have  referred  to,  if  Ta\i&^o 
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understood  the  letter  and  acted,  he  would  be  treated  as  the 
agent,  and  Verdell  be  liable  to  the  plaintifis  for  the  corn.  In 
such  a  case  the  vendor  would  not  be  aflFected  by  the  state  of 
accounts  between  the  principal,  Verdell,  and  his  agent,  Tate. 
Even  a  positive  agreement  between  Tate  and  Verdell  that 
Tate  should  pay  for  the  corn  would  not  protect  Verdell,  un- 
less he  had  paid  before  he  knew  that  the  plaintiff  was  unpaid 
and  looked  to  him:  See  Kymer  vs.  Suercrap,  1  Campbell,  109; 
Spearing  vs.  DeGrave,  2  Vern.,  643;  and  this  is  true  even  if 
the  vendor  did  not  know  he  was  selling  to  the  agent  at  the 
time  of  the  sale,  but  gave  the  credit  solely  to  the  agent :  Pa- 
ley  on  Agency,  243.  But  we  do  not  put  our  judgment  on 
this  ground  of  the  construction  of  the  letter.  Assume  all  the 
defendant,  Verdell,  insists  on,  admit  that  Tate  was  not  his 
agent,  that  he  not  only  did  not  intend  to  make  him  his  agent, 
but  that  there  is  nothing  in  the  letter  which,  under  the  rule 
alluded  to,  would  protect  Tate  and  the  plaintiff,  from  the 
folly  or  the  crime  of  acting  on  it,  what,  then,  is  the  state  of 
the  case?  The  corn  was  obtained  from  plaintiff  by  Tate,  by 
false  statements  ;  the  sale  was  void  and  no  title  passed  out  of 
Ketchum  to  anybody.  It  remained  Ketchum's  corn.  In 
Tate's  hands  he  could  bring  trover  for  it.  And  if  he  could 
bring  trover  he  could  waive  the  toi*t  and  sue  in  assumpsit. 
Had  Tate  stolen  the  corn  this  right  of  action  in  fav(^r  of  the 
plaintiff  would  be  unquestioned.  In  this  state,  even  a  sale 
by  Tate  in  market  overt  would  not  defeat  the  right :  Code, 
section  2639.  The  rule  is  different  if  the  article  be  obtained 
by  fraud,  and  has  got  into  the  hands  of  a  6ona  fide  purchaser : 
Code,  section  2650.  And  this  not  on  *the  ground  that  the 
fraudulent  vendee  can  convey  a  better  title  than  he  has  got, 
but,  as  the  Code  says,  the  third  person  "will  be  protected.'' 
The  true  owner  will  be  estopped  because,  by  his  folly  in 
allowing  himself  to  be  deceived,  he  has  put  into  the  power 
of  a  cheat  to  injure  third  persons.  And  that  is  just  the 
point  on  which  this  case  turns.  When  Verdell  got  this  corn 
was  he  led  to  act,  to  take  and  consume  the  corn,  so  as  that 
if  the  plaintiff  recovers  he,  Verdell,   will    be  made  to  do 
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sooiethiiig  more  than  he  must  Iiave  done,  any  way.     It  is 
s-aid  yes,  because  he  thought  he  was  buying  the  corn  from 
Tate,  and  Tate  being  insolvent  anci  in  his  debt^  lie  did  not 
expect  to  {My  anybody  for  the  corn.     I  am  not  sure  that  this 
fact,  even  if  it  were  true,  would  protect  him  against  the  true 
owner  wliom  Tate  had  defrauded  out  of  the  corn.     There  ai*e 
many  authorities  tiiat  one  who  takes  property  in  payment  of 
a  precedent  debt,  is  not  a  bona  fide  purchaser  for  value,  so  as 
to  protect  him  against  the  true  owner.     Even  a  purchaser  be- 
fore due,  of  a  promissory  note  without  notice,  ii  he  takes  it 
ill  payment  of  a  preoedetit  debt,  lias,  by  very  high  authority, 
been  held  not  to  be  protected  against  equities  in  favor  of  the 
maker.     This  court  has  held  differently,  and  so  our  Code  pro- 
vides. But  this  is  on  the  ground  that  it  is  a  high  public  policy 
t()  favor  tlie  negotiability  of  such  paper.  The  case  presented  by 
tlie  defendant  does  not  address  itself  very  powerfully  to  tlie 
sense  of  justice  of  a  oouit.     He  is  no  worse  off  than  he  was 
before  lie  got  this  corn.     True,  it  is  suggested  now,  in  argu- 
ment, that  perhaps  be  wx)uld  never  have  given  tlie  order  had 
he  not  intended  to  set-off  his  debt  against  it;  but  he  said  notli- 
ing  of  that  in  his  letter.     Indeed,  botli  in  tliat  first  letter  and 
sabsequently,  he  indicates  the  contrary.     He  well  knew  when 
he  got  the  corn  that  it  did  not  come  to  him  as  the  corn  of  his 
<lebtor,  and  lias  no  equities  growing  out  of  the  transaction. 
To  bring  his  case  within  the  rules  of  law,  and  it  is  upon  tliese 
rules  only  he  can  stand,  since  there  are  no  equities  in  his  fa- 
^or,  he  must  make  it  appear  that  this  was  his  debtor's  corn. 
Clearly,  this  is  not  so;  and  he  knew  this  when  he  got  it  and 
•aed  it     True,  he  may  not  have  known  it  was  tlie  plaintiff ^s, 
'•t  he  did  know,  by  the  very  paj)ers  that  went  with  it,  that 
it  was  not  his  debtor's. 

3f4.  U[K)n  the  whole,  we  think  the  verdict  right,  and 
"Wgh  the  charge  of  the  judge  on  a  point  upon  which  there 
.«M  90  evidence  cannot  be  defended,  yet,  in  this  case,  it  did 
^iefeadant  no  harm,  and  there  was  clearly  no  evidence  that 
*•  defendant  had  bona  fide  bought  the  corn  from  Tate. 
^  ^^gment  affirmed. 
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The  Southern  Express  Cv)mpany,  plaintiff  in  error,  ts. 
Urquhart  &  CnAPArAN,  defendants  in  error. 

[This  case  was  argued  at  the  last  term  and  the  decisioB  reserved.] 

When,  in  an  action  against  the  Southern  Express  Company  as  a  common 
carrier,  it  appeared  that  goods  had  been  delivered  to  the  Adams  Ex- 
press Cootpany  in  New  York,  and  by  it  delivered  to  the  Southern  Ex- 
press  Company  at  Savannah,  to  be  transported  to  Columbus,  and  that 
the  goods  were  lost  on  their  way  from  Savannah  to  Columbus  whilst  in 
the  custody  of  the  Southern  Express  Company,  and  there  was  no  proof 
as  to  the  terms  on  which  the  Adams  Express  Company  or  the  South- 
ern Express  received  them  : 

Seldf  that  in  the  absence  of  any  proof  to  the  contrary,  the  Soothern  Ex- 
press Company  should  be  presumed  to  have  received  them  for  trans- 
portation to  the  owner  under  such  obligations  as  to  diligence,  etc.,  as 
the  law  imposes  on  common  carriers,  who  do  uot^  b^  contract,  Unvil 
their  liability. 

Common  carriers.  Southern  Express  Company.  Presump- 
tion. Before  Judge  James  Johnson.  Muscogee  Superior 
Court.     October  Term,  1872. 

Urquhart  &  Chapman  brought  case  against  the  Southern 
Express  Company  for  $200  00  damages,  alleging  that  the  de- 
fendant, on  the  23d  October,  18^,  was  a  common  carrier,  eta, 
from  Savannah  to  Columbus,  Georgia,  and  that  plaintiffs  caused 
to  be  delivered  to  defendant,  and  said  defendant  received  and 
accepted  from  them,  certain  goods,  describing  them,  aiul  that 
said  goods  belonged  to  plaintiff).  Yet  the  defendant  did  not 
safely  carry  said  goods  from  Savannah  to  Columbus  and  de- 
liver them  to  the  plaintiffs,  but  conducted  itself  so  carelessly 
and  negligently  in  the  premises  that  the  goods  were  lost,  to 
the  damage  of  plaintiffs. 

The  defeiuiaut  pleaded  not  guilty. 

Foster  Chapman,  one  of  the  plaintiffs,  testified  as  follows : 
The  goods  belonged  to  Urquhart  &  Chapman;  were  worth 
$ in  New  York;  he  shipped  tl»em  by  the  Exi>ress  Com- 
pany from  New  York  to  Columbus;  supposed  it  was  the 
Southern  Express;  delivere<l  the  receipts  to  S.  H.  Hill,  agent 
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of  the  Southern  Express  Company  some  years  back,  wlien 
Hill  had  notified  him  as  agent  of  the  Southern  Express  Com- 
pany, that  the  goods  were  lost  on  Savannah  river;  cannot  say 
if  tlie  receipt  was  an  Adams  Express  or  Southern  Express  re- 
ceipt, but  he  was  notified  by  Captain  Hill,  the  agent  of  the 
Southern  Express  Company,  that  the  box  was  lost  on  the 
Savannah  river;  that  defendant  was  a  common  carrier,  and 
8.  H.  Hill  its  agent. 

S.  H.  Hill  testified  for  defendant  as  follows:  He  was  agent 
of  the  Southern  Express  Company;  a  number  of  packages  re- 
ceived per  Adams  Express  Company  by  the  Southern  Express 
Company  were  lost  on  the  Savannah  river  in  1865,  and  he  no- 
tified the  shippers  of  the  loss;  thinks  he  did  notify  plaintiifs; 
has  no  recollection  of  plaintiffs'  leaving  receipt  with  him,  but 
they  might  have  done  so;  does  not  say  they  did  not.     The 
Southern  Express  Company  has  had  no  one  in  New  York 
since  the  war,  authorized  to  issue  receipts;  the  reciMpt  must 
We  been  from  Adams  Express  Company,  and  not  from  the 
Southern  Express  Company. 

The  following  charges  were  asked  in  writing  and  refused 
hy^he  court:  "If  the  jury  believe  from  the  evidence  that 
these  goods  were  shipped  from  New  York  by  the  Adams  Ex- 
press Company,  deliverable  in  Columbus,  and  there  is  no  evi- 
dence before  you  of  a  delivery  by  plaintiffs,  or  their  author- 
^  agent,  to  the  Southern  Express  Company  of  these  goods, 
to  be  by  the  Southern  Express  Company  delivered  to  plain- 
t»8fc  in  Columbus,  then  plaintiffs  are  not  entitled  to  recover  of 
defendant." 

Also,  "if  it  appears  from  the  evidence  that  these  goods  were 
■Wpped  by  plaintiffs  from  New  York  by  the  Adams  Express 
^^pany,  to  be  delivered  in  Columbus,  and  not  by  the  South- 
***  Express  Comj^ny,  and  there  is  no  evidence  of  a  delivery 
I  7  pUntifis,  or  their  authorized  agent,  to  the  Southern  Ex- 
F* Company;  but  the  proof  is  that  the  Southern  Express 
^^■ttpaiiy  took  these  goods  at  Savannah  without  the  authority 
•  'pittfltifi,  and  it  further  appears  that  the  plaintiffs  are  now 
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suing  this  derendant  in  this  action  for  a  wrongful  taking  of 
said  goods,  then  plaintiifs  are  not  entitled  to  recover." 

The  court,  on  tlie  contrary,  charged  the  jury;  "If  plain- 
tifl&  have  shown  that  tliey  were  tlie  owjiers  of  the  goods,  that 
they  shipped  them  from  New  York  to  Columbus,  that  these 
goods  came  into  possession  of  the  Southern  Express  Company 
as  common  carriers,  and  they  were  destined  to  Columbus;  and 
further,  that  while  in  i)ossession  of  defendant  they  were  lost, 
unless  by  the  act  of  God  or  the  public  enemies,  they  are  lia- 
ble to  the  plaintiffs  in  damages." 

The  defendant  excepted  to  the  charge  as  given,  and  to  the 
refusals  to  charge. 

The  jury  found  for  the  plaintiff  $118  42.  Error  is  as- 
signed upon  the  aforesaid  grounds  of  exception. 

R.  J,  Moses,  for  plaintiff  in  error. 
Henry  L.  Bennixg,  for  defendants. 

McCay,  Judge. 

There  was  evidence  before  the  jury  entitling  the  defcn<^nt 
to  the  charge  asked,  if  the  charge  is  law.  Our  decision  is 
based  upon  the  assumption  that  the  proof  was  that  the  goods 
were  delivered  in  New  York  to  the  Adams  Express  to  be  car- 
ried to  Columbus. 

In  my  concurring  opinion  in  the  case  of  The  Southern  Ex- 
press  Company  vs.  Shea,  38  Georgia,  519,  I  gave  my  views  of 
just  the  state  of  facts  proven  in  this  case,  to- wit:  that  the  true 
owner  may  adopt  the  act  of  the  carrier  to  whom  he  delivers 
the  goods,  treat  his  act  of  delivery  as  authorized,  and  sue  the 
second  carrier  on  his  implied  undertaking  as  a  common  car- 
rier :  See  the  cases  there  cited ;  see  also  the  case  of  New  Jer- 
sey Steam  Navigation  Company  vs.  Merchants'  Bank,  6  How- 
ard, 344.  My  brother  Trippe  agrees  with  this  view  of  the 
case,  and  the  Chief  Justice  draws  this  distinction  between  the 
Shea  case  and  the  present :  In  the  Shea  case  the  proof  was 
clear  that  there  was  an  express  written  contract  to  ship  the 
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goods  to  Columbus  by  the  Adams  Express  Company,  proven 
by  the  plaiiitiiT  himself;  in  this  case,  nothing  is  proven  but 
the  delivery  to  the  Adams — it  may  have  been  with  authority 
to  deliver  to  the  Soutliern — it  may  not;  and  as  the  goods  are 
found  in  possession  of  the  Southern,  who,  by  its  letter  to  the 
plaintiff,  acknowledges  its  undertaking  to  cany,  the  plaintiff 
has,  at  least,  until  the  contrary  is  proven^  a  right  to  sue. 
The  judgment  is  therefore  affirmed. 


James  V.  Jones  et  al^  plaintiffs  in  error,  vs,  Needham  Bul- 

LARD,  defendant  in  error. 

^ere  a  motion  was  made  to  set  aside  a  rerdict  on  the  ground  that  it  was 
taken  in  the  abrience  of  the  defendant  and  bis  counsel,  and  under  cir- 
CQinstances  amounting  to  surprise,  the  motion  was  property  overruled, 
it  appearing  thai  the  defendant  had  no  substantial  meritorioaa  defense 
to  the  merits  of  the  action. 

New  trial.  Verdict.  Practice  in  the  Superior  Court.  Be- 
fore Judge  Gibson.  Burke  Sui>erior  Court.  May  Adjourned 
Term,  1873. 

Needham  Bullard  brought  complaint  against  James  V. 
Jones  and  Joseph  B.  Jones,  principals,  and  Henry  W.  Jones, 
^^rity,  on  a  note  made  on  January  1st,  1866,  payable  to 
^  plaiutifi^  or  bearer,  on  January  1st  next  thereafter,  for 
12,191  23,  with  credits  thereon  amounting  to  $52  65.  The 
^^ti  fiiils  to  disclose  any  plea  as  having  been  filed.  The 
1^^  returned  a  verdict  for  the  plaintiflE  The  defendants 
"•wred  for  a  new  trial  upon  the  following  grounds,  to-wit: 

Isi.  Because  the  defendant,  James  V.  Jones,  was  detained 
™o  ap|)earance  at  court  on  the  day  the  case  was  callerl  and 
■'*'i  by  indisposition,  his  health  being  feeble  and  bis  resi- 
"*BB  being  a  great  distance  from  the  court-house,  to-wit : 
miles,  his  presence  and  evidence  being  material  to  the 
His  testimony  would  have  shown  the  consideration 
Miiie  note^  and  the  offer  and  payments  made  to  the  plaintiff. 
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2d.  Because  of  the  following  facts:  The  defendants,  Henry 
W.  Jones  and  Joseph  B.  Jones,  were  only  securities.  They 
had  retained  Herschel  V,  Johnson,  a  regular  practicing  attor- 
ney of  the  court,  to  represent  them.  They  were  both  present 
on  the  day  before  the  verdict  was  Hindered,  and  were  informed 
that  their  attorney  was  prevented  from  attending  court  by  re- 
cent and  severe  affliction  in  his  family.  They  believed  that 
the  rule  was  to  continue  the  cases  of  attorneys  providentially 
detaine<l  from  court.  They  both  came  to  the  court-house  early 
on  the  day  of  the  trial,  and  were  in  or  near  the  door  when  the 
case  was  taken  up,  but  waited  to  hear,  as  had  been  the  well- 
known  rule,  their  names  and  that  of  their  counsel  called. 
Owing  to  a  new  rule,  which  was  then  unknown  to  thera,  no 
such  call  was  made.  They  waited  during  the  first  portion  of 
the  day,  expecting  to  hear  the  case  called,  but  the  first  inti- 
mation they  received  that  the  case  had  been  reached,  wa.<*  the 
information  that  it  had  gone  by  default  against  them. 

3d.  Because  they  expected  to  prove  that  the  plaintiiT  had 
agreed  with  the  principal,  without  tlieir  knowledge  or  consent, 
to  release  one  of  their  co- securities,  and  actually  did  release 
him  ;  that  they  only  signed  as  securities,  with  the  understand- 
ing that  William  B,  Jones  would  sign  with  them  ;  that  sub- 
sequently said  William  B.  was,  by  an  agreement  between  the 
plaintiff  and  the  principal,  released  from  said  securityship, 
without  their  knowledge,  consent  or  approval. 

The  motion  was  supported  by  numerous  affidavits  showing 
the  circumstances  under  which  the  verdict  was  rendered,  to 
be  substantially  as  above  set  forth. 

The  affidavit  of  William  B.  Jones  was  introduced,  to  the 
following  effect:  He  was  a  security  with  the  said  Joseph  B. 
and  Henry  W.  on  the  original  not«,  of  which  the  one  sued 
on  was  a  renewal.  At  the  time  of  the  renewal,  the  plaintiff 
asked  him  to  sign  the  new  note,  which  he  refused.  He  be- 
lieves that  his  co-sureties  were  notappriseil  of  his  refusal,  and 
has  reason  to  believe  that  they  signed  believing  that  he  was 
to  sign  also.     There  was  no  understanding  or  agreement  be- 
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tween  liira  and  the  plaintiff,  or  James  V.  Jones,  the  principal, 
that  his  name  should  be  omitted  from  the  second  note. 

Also,  the  affidavit  of  James  V.  Jones,  to  the  effect  that  had 
he  been  present  he  would  have  testified,  in  substance,  as  fol- 
lows: The  debt  was  contracted  during  the  late  civil  war,  and 
was  made  with  reference  to  the  Confederate  currency,  and 
though  nothing  was  said  at  the  time  as  to  its  payment  in  said 
currency,  yet  such  was  his  expectation.     After  the  note  became 
due,  he  repeatedly  offered  to  pay  it  in  Confederate  money ;  but 
the  plaintiff  refused  to  receive  it.     He  also  offered,  at  differ- 
ent times  during  the  war,  to  pay  the  note  in  cotton  or  in  pro- 
visions, but  the  plaintiff  refused  to  accept  the  same.     During 
Sherman's  raid  through  Georgia,  his  cotton  was  destroyed,  and 
tlve  money  that  he  had  kept  to  pay  to  the  plaintiff  l)ecame 
\7orthle8S.     After  the  termination  of  the  war  he  offered  to 
pay  said  debt  in  provisions  at  a  fair  price,  but  the  plaintiff 
declined  to  accede  to  this  proposal. 

Also,  the  affidavit  of  Joseph  B.  and  Henry  W.  Jones,  sus- 
taining the  facts  set  forth  in  third  ground  of  the  motion  for  a 
new  trial. 

The  plaintiff  filed  his  affidavit  to  the  following  effect:  At 
the  time  the  note  sued  on  was  given,  he  did  not  call  upon 
William  B.  Jones  and  ask  him  to  sign  the  same.  He  never 
had  any  agreement  or  understanding  with  James  V.  Jones 
that  William  B.  Jones  was  to  be  relieved  from  being  security. 
The  note  was  given  to  de{)onent  by  said  James  V.  without 
anything  being  said  on  the  subject,  one  way  or  the  other.  He 
*^  no  knowledge  of  any  understanding  or  agreement  between 
Jtmes  V.  and  his  brothers,  Joseph  B.  and  Henry  W.,  that 
William  B.  Jones  was  to  sign  with  them  as  securities,  nor 
®*8he  believe  that  there  was  ever  any  such  understanding. 
The  motion  was  overruled  and  defendants  excepted. 

W,  W.  Montgomery  ;  H.  H.  Perry,  for  plaintifis  in 
€nor« 

••  J,  JoxEs,  for  defendant. 
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McCay,  Judge, 

Did  this  case  stand  alone  on  the  qucslion  whether  the  mov- 
ants were  in  laches  as  to  the  \yitness,  and  their  own  presence 
in  the  court  at  the  calling  of  the  case,  we  might  think  Judge 
Gibson's  judgment  refusing  the  order  to  set  aside,  open  to  ob- 
jection. Though  when  a  case  turns  as  this  does  on  the  con- 
duct of  the  parties  under  the  eye  of  the  court,  and  in  tlie 
management  of  the  case,  it  ought  to  be  a  very  strong  case  to 
call  for  the  interference  of  this  court.  The  appeal  is  to  the 
discretion  of  the  court  to  save  the  parties  from  what  is  claimed 
to  be  an  inevitable  accident  or  providential  interference  with- 
out fault  on  the  part  of  the  movants,  and  it  is  almost  impos- 
sible to  get  upon  paper  the  real  truth  of  the  case  as  seen  by 
the  judge.  But  under  the  rule  laid  down  by  this  court  in 
Beall  r«.  Maridta  Paper  Mill  Company,  46  Georgia,  28,  it  is 
not  enough  for  the  movant  to  show  he  is  not  in  fault  for  not 
being  present.  He  should  also  show  that  his  defense  had 
merits.  It  is  folly  for  the  court  to  set  aside  a  judgment,  if, 
when  set  aside,  there  is  no  legal  reason  why  it  should  not  be 
immediately  again  rendered. 

We  see  nothing  in  any  of  the  statements  of  the  defendants 
themselves,  or  in  their  witnesses,  to  make  out  a  defense  to  this 
note.  True,  the  plea  does  say  that  the  plaintiff  had  so  acted 
towards  the  securities  as  to  release  them ;  but  the  affidavits 
make  out  a  different  case.  When  th6  new  note  was  given, 
one  security  was  lefl  out — refused  to  sign  the  note.  There  is 
nothing  in  any  of  the  affidavits  going  to  show  that  any  of 
the  parties  to  the  new  note  were  misle<l,  or  did  not  know  this. 
Prima  facie,  as  they  all  signed  it,  the  presumption  is,  they 
knew  what  they  were  about,  and  knew  that  one  of  the  parties 
to  the  first  note,  a  security,  was  not,  and  did  not,  become  a 
party  to  the  new  note.  There  is  nothing  in  the  simple  fact  of 
his  not  joining  in  the  renewal  that  gives  any  equity  to  those 
who  di<l  join.  They  acted  with  their  eyes  open;  there  is  no 
claim  of  any  fraud,  mistake,  etc.,  in  the  procuring  of  their 
signatures;  and,  indeed,  nothing  in  any  of  the  statements 
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made  by  any  of  the  parties  going  to  show  Iiow  the  fact  that 
when  the  new  note  was  given,  one  of  the  securities  to  the  first 
note  refused  to  join  in  the  renewal,  discharges  those  who  did 
sign.     Admitting,  therefore,  that  the  providential  absence  of 
Governor  Johnson,  the  change  in  the  mode  of  doing  business 
by  the  court,  and  the  other  mishaps  insisted  on,  called  for  the 
setting  aside  of  the  judgment,  though  we  are  not  prepared  to 
say  they  <1id,  yet  cui  bmiof    Wliy  set  it  aside  when,  if  Gov- 
ernor Johnson  had  been  there,  the  parties  there  and  the  wit- 
nesses there,  the  result  would  and  must  have  been  the  same? 
We  say  nothing  as  to  the  other  defenses.     They  are  equally 
without  legal  merit,  as  the  grounds  they  set  up  have  been 
again  and  again  ruled  by  this  court  to  be  insufficient. 
Judgment  affirmed. 


James  Henderson,  plaintiff  in  error,  vs.  William  H. 
Thompson,  for  use,  etc.,  defendant  in  error. 

Dabney  p.  Hollow  ay,  plaintiff  in  error,  vs.  George  B. 

Hallick,  defendant  in  error. 

Seaborn  Lawrence,  plaintiff  in  error,  vs.  George  B.  Hal- 
lick,  defendant  in  error. 

*»*  » suit  on  a  promissory  note  given,  as  expressed  on  its  face,  '*  for 
moiiejdae  on  policy,"  the  defendant  pleaded  that  he  was  induced  to 
^K^  said  note  by  a  false  and  fraudulent  statement,  made  by  the  plain- 
^'^Sa^nt  wiih  intent  to  deceive  him,  that  if  he  became  dissatisfied 
vith  the  contract  before  the  note  became  due  he  might  withdraw  and 
^  note  should  be  returned;  that  he  had  become  so  dissatisfied,  and 
•0  notified  the  agent,  who  had  refused  to  return  the  note  : 

'*'*•»  «at  it  was  not  error  to  dismiss  the  plea,  as  an  effort  to  engraft  by 
Precondition  upon  a  written  contract,  and  that  the  allegation  that 
***pArol  promise  was  made  with  intent  to  defraud  does  not  help  the 
**^  there  being  no  charge  that  the  condition  was,  by  mistake  or  fraud, 
Jwoat  of  the  written  contract. 

•  V^oiiiisBory  notes.  Evidence.  Fraud,  Before  Judge  James 
^^**W.  Jasper  Superior  Court.    February  Term,  1873. 
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Tlit»se  three  cases,  involving  tlie  same  point,  were  argued 
and  determined  together. 

The  defendants  in  error  brought  complaint  against  the 
plaintiffs  in  error  on  three  [)romissory  notes,  expressing  on 
their  face  that  they  were  **  for  money  due  on  policy."  Each 
of  the  latter  pleaded,  substantially,  as  follows: 

On  July  27th,  1870,  William  IT.  Thompson  being  an  agent 
of  the  Security  Life  Insurance  Company,  came  to  the  house 
of  this  defendant  for  the  purpose  of  inducing  him  to  insure 
in  said  company.  The  defendant  at  first  refused  to  make  any 
contract  with  him  ;  thereupon  the  said  Thompson,  as  an  in- 
ducement, and  intending  thereby  to  deceive  and  defraud  this 
defendant,  promise<l  him  that  if  he  would  insure  in  said  com- 
pany, and  give  his  note  for  the  premium,  he  should  have  the 
privilege,  at  any  time  before  the  same  became  due,  of  with- 
drawing from  the  contract,  and  that  his  note  should  be  de- 
livered to  him.  With  this  express  understanding  the  defend- 
ant gave  the  note  sued  on.  Before  the  same  became  due,  be- 
ing dissatisfied  with  said  contract,  he  went  to  said  ThomfisoQ 
and  g2ive  him  notice  thereof,  and  asked  that  his  note  should 
be  delivered  to  him  under  the  agreement  aforesaid.  Thomp- 
son refused  to  deliver  up  the  same  in  accordance  with  said 
understanding.  Defendant  avers  that  said  note  was  procuretl 
by  the  fraudulent  practices  and  representations  of  sai<l  Thomp- 
son, who  intended  at  the  time  it  was  given,  to  entnip  hira. 

The  plaintiff  is  not* a  6ona  Jule  holder  of  said  not45.  The 
defendant  signed  the  same  in  ignorance  of  the  law. 

To  this  plea  the  plaintiff  in  each  case  demurred.  The  de- 
murrers were  sustained,  and  defendant  excepted. 

W.  A.  Lofton  ;  Key  &  Preston,  for  plaintiffs  in  error. 

G.  L.  Bartlett  ;  Reese  &  Reese,  for  defendants. 

McCay,  Judge. 

The  plea  is  to  the  effect  that  the  note,  though  payable  at  a 
fixed  time,  was  not  in  fact  to  be  paid  if  the  maker  chose  to 
rescind  the  agreement  under  which  the  note  wa9  given.     It 
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might  be  said  that  sucli  a  plea,  under  the  circumstances,  was 
the  getting  up  of  an  agreement  witiiout  consideration,  so  long 
as  the  defendant  failed  to  give  the  notice  the  company  was  to 
be  bound.  If  the  defendant,  the  insured,  died  during  that  time, 
his  family  wouUl  get  the  amount  of  the  policy.  If  the  de- 
fendant should  recant,  what  was  to  be  the  c()m|>ensation  of 
the  com|)any  for  the  intermediate  risk  ?  Again,  it  might  be 
said  that  the  demand  for  a  return  of  the  noie  is  insuffiirient, 
the  plea  should  further  have  staunl  tliat  the  policy  was  offered 
to  be  given  up  and  canceled.  But  we  think  the  plea  sets 
forth  a  parol  agreement  cotemporancous  with  the  note,  con- 
tracting its  terms.  It  is  admitted  that  ordinarily  this  could 
not  be  done,  but  it  is  contended  that  the  charge  that  this  \ 
promise  was  made  by  the  agent  fraudulently  and  with  an  in-  \ 
teot  not  to  keep  it,  takes  the  case  out  of  the  general  rule.  We 
recognize  the  doctrine  that  courts  permit  parol  evidence  to 
contradict  the  terms  of  written  agreements  when  the  question 
w  whether  the  paper  is  a  fraud.  But  the  authorities  confine 
tins  rule  to  cases  of  fraud  in  the  execution.  We  have  not  ^ 
fonnd  a  case  where  this  was  allowed,  unless  there  was  a  charge 
that  the  condition  sought  to  be  engrafteil  by  parol  was  in- 
tended to  be  put  in  writing,  but  was  left  out  by  mistake  or 
fraud.  In  this  case  that  is  not  pretended.  Nothing  was  said 
about  putting  this  condition  in  the  note,  and  no  fraud  or  mis- 
^•^c  is  charged.  Kothing  is  pretended,  but  that  such  a  contract 
^fis  made  cotemporaneously  with  the  note,  and  that  the  plain- 
tiff, by  this  agreement  thus  nuide  with  a  fraudulent  purpose 
not  to  keep  it,  induced  the  defendant  to  sign  the  note.  Is 
^"^any  more  reason  in  permitting  a  parol  agreement  to  be 
proven  contradicting  a  written  one,  on  the  ground  that  the 
P^  agi*eement  was  made  fraudulently  and  with  no  purpose 
w  keep  it,  than  there  would  be  in  permitting  parol  evidence 
^*n  honest  contract  which  the  payee  now  refuses  to  recog- 
WW?  We  think  the  latter  stands  on  a  higher  footing.  In 
wJ  attempts  to  qualify  or  contradict  written  instruments  by 
l^f  it  occurs  that  there  is  this  kind  of  a  fraud,  since  the 
V*y  iHSceBsity  of  the  evidence  comes  from  the  attempt  of  the 
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obligee  to  set  up  a  different  contract  from  the  one  said  by  the 
obligor  to  have  in  fact  been  made,  and  this  is,  if  true,  a  clear 
fraud,  so  that  to  admit  the  rule  as  contended  for  would  be  to 
cut  up  by  ihe  roots  the  whole  doctrine  of  the  conclusiveness 
of  the  writing  containing  the  contract.  As  we  have  said,  the 
rule  allowing  parol  evidence  to  vary  the  written  contract  is 
confined  to  the  case  where  the  fraud  charged  is  some  device 
or  trick  by  which  the  condition,  though  in  fact  agreed  u()on, 
was  kept  out  of  the  paper.  We  have  examined  the  cases  re- 
ferred by  the  plaintiff  in  error,  to-\vit :  1  Binney,  615  ;  1  Scr. 
&  Rawle,  464;  75  Penn.,  238.  These  are  all  Pennsylvania 
cases  where  the  rule  admitting  evidence  is  broadest.  They 
are  all  cases  where  the  fraud  was  in  keeping  the  condition  out 
of  the  written  contract.  And  this  is  ihe  rule  as  laid  down  by 
Greenleaf  and  by  Phillips.  The  exception  to  the  rule  is  where 
the  real  contract  is  forbidden  by  law,  and  the  parties  liaye  re- 
duced to  writing  a  contract  legal  on  its  face.  In  such  cases  pul)- 
lic  policy  susj)en(ls  the  rule  and  allows  the  truth  to  be  proven, 
in  spite  of  and  in  contradiction  to  the  writing.  It  is  sometimes 
difficult  to  say  that  parol  proof  is  not  simply  evidence  of  a  dif- 
ferent consideration  from  that  expressed.  By  the  express  words 
of  our  Code  this  may  be  done  by  parol :  Code,  section  2690. 
But  evidently  that  is  not  the  intent  here.  The  party,  in  writ- 
ing, promised  to  pay  a  sum  certain  on  a  fixed  day,  and  it  is 
claimed  that  there  was  a  cotemporaneous  contract  or  stipula- 
tion that  this  was  to  be  at  the  option  of  the  defendant,  and 
there  is  no  pretence  that  it  was  the  purjmse  or  intent  to  put 
the  condition  in  the  note,  or  that  it  was  lefl  out  by  fraud  or 
mistake. 

We  think  the  court  was  right,  and  we  afl&rm  the  judgment. 
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Peter  Harrls,  executor,  plaintiff  in  error,  vs.  Theodore 
Tisereau  et  al,,  defendants  in  error. 

1.  When  B  bill  in  equity  was  filed,,  charging  that  R.  died,  leaving  a  will 
duly  executed,  and  bequeathing  his  whole  estate  to  his  wife  for  life, 
with  remainder  to  the  complainants  ;  that  after  hid  death  the  wife  had 
suppressed  and  destroyed  the  will,  and  taken  and  used  the  property  as 
ber  own  ;  that  she  was  now  dead,  but  b^'fure  her  death  had  confessed 
the  spoliation  of  the  will ;  that,  at  her  death,  she  had  left  a  will  ap* 
pointing  the  defendant  her  executor,  who  now  had  possession  of  the 
property.  Tlie  bill  further  charged  that  the  witnesses  to  the  original 
will  of  R.  were  all  dead,  and  that  the  complainant  could  not  set  out  a 
copy  of  the  will,  and  prayed  that  the  executor  of  the  wife  might  be  de- 
creed to  bold  the  property  in  trust  for  the  complainants  : 
Hddj  that  there  was  equity  in  the  bill ;  that  it  did  not  seek  the  probate 
of  the  will,  but  to  attach  a  trust  to  and  secure  the  property,  and  that 
sufficient  reasons  were  given  why  they  had  not  proven  the  will  before 
the  ordinary. 

2.  A.  court  of  equity  in  this  state  has  jurisdiction  over  all  cases  of  fraud, 
except  fi'and  in  the  execution  of  a  will,  and  this  jurisdiction  includes 
fraud  in  the  destruction  of  a  will,  notwithstanding  the  exclusive  juris- 
diction  of  the  ordinary  in  general,  over  probate  and  intestate  matters. 

3.  As  the  bill  in  this  case  charges  that  the  will  was  duly  executed,  the 
demurrer  is  to  be  considered  as  admitting  such  due  execution,  and  the 
qucRiion  as  to  the  amount  and  nature  of  the  proof  necessary  to  make 
out  the  case,  (the  will  being  lost  and  the  witnesses  thereto  dead,)  does 
not  at  present  arise  for  consideration. 

Eqnity.  Wills.  Probate.  Jurisdiction.  Fraud.  Before 
Juilge  Herschel  V.  Johnson.  Bibb  Suj)erior  Court.  April 
Adjourned  Terra,  1873. 

Theodore  Tisereau,  Amanda,  his  wife,  and  Samuel  B.  Pea- 
^k,  filed  their  bill  against  Peter  Harris,  as  executor  of  Jane 
Sogers,  deceased,  in  which  they  alleged  as  follows: 

That  Berry  Rogers  died  in  April,  1866,  without  issue,  leav- 
Migaurviving  him  liis  wife,  Jane  Rogers,  and  that  said  Amanda 
Ti*reauand  Samuel  B.  Peacot^k  were  children  of  his  sister,  and 
■■liextof  kin  by  consanguinity;  that  he  left  a  large  estate, 
.  **>ttting  of  lands,  money,  etc.,  which  he  had  owned  in  his 
9*11  right;  that  a  short  time  before  his  death  he,  being  of 
•••d  and  disposing  mind,  executed,  in  due  form  of  law,  a 
Touui.  11. 
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legal  and  valid  will,  of  which  a  copy  could  not  be  attached 
for  reasons  hereinafter  stated ;  that  from  their  information 
and  belief,  such  will,  after  the  introductory  or  formal  part, 
contained,  in  substance,  the  following  items,  limitations  and 
bequests : 

Itevi — I  give  to  my  wife,  Jane  Rogers,  a  life  estate  in  all 
my  property,  both  real  and  personal.  This  provision  to  be 
in  lien  of  dower. 

Item — It  is  my  will  and  desire  that  at  the  death  of  ray  said 

ivife  my  negro  property  shall  go  to  and  belong  to Small, 

to  whom  I  have  already  given  $ with  which  to  buy  a 

plantation. 

Iteni — To  my  friend,  Peter  Harris,  I  give  the  sum  of 
$2,500  00. 

Ikm — I  give  and  bequeath  to  my  nephew,  Samuel  B.  Pea- 
cock, and  to  my  niece,  Ariianda  M.  Tisereau,  formerly  Amanda 
M.  Peacock,  the  children  of  my  deceased  sister,  Mary  Pea- 
cock, all  the  remainder  of  my  property,  both  real  and  personal, 
of  whatever  it  may  consist,  subject  to  the  life  estate  of  my  said 
wife.  At  the  death  of  my  said  wife  the  whole  of  said  prop- 
erty shall  be  equally  divided  between  my  said  nephew,  Samuel 
B.  Peacock,  and  my  said  niece,  Amanda  M.  Tisereau,  share 
and  share  alike. 

That  they  were  informed  and  believed  that  such  will  was 
duly  signed  by  said  Berry  Rogers,  in  presence  of  three  com- 
l)etent  witnesses,  who  signed  the  same  as  such  in  presence  of 
said  testator  and  of  each  other,  such  witnesses  being,  to  the 
best  of  their  information  and  belief,  F.  W.  Brantley,  A,  F. 
Sherwood,  and  Daniel  Clark,  all  of  whom  died  prior  to  the 
death  of  said  Jane  Rogers 'that  they  were  advised  and  be- 
lieved, and  so  stated,  that  said  Berry  Rogers  had  said  will 
in  his  house  at  the  time  of  his  death,  and  said  Jane  Rogers, 
knowing  of  and  having  access  to  it,  at  once,  upon  his  death, 
stealthily  took  possession  of  and  destroyed  it ;  that  in  thi^ 
she  was  aided  and  assisted  by  certain  of  her  own  blood  rela — 
tions,  who  were  present  and  cognizant  of  the  existence  an 
contents  of  the  will,  who  acted  in  order  to  secure  to  themselv 
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tiieir  influence,  was  actuated  not  only  by  a  desire  to  defraud 

complainants,  but  also  by  the  hope  of  enlarging  her  lifp  estat« 

into  a  fte  under  the  preteiidwl  intestacy  of  her  said  husband, 

and  would  thus  be  enable<l  to  dispose  of  the  estate  according 

to  her  own  will  and-  pleasure;   that  in  pursuance  of  such 

s<rheme  she  hmk  possession  of  the  whole  estate  as  in  her  own 

I'iglit,  and  undertook  to  di8|>ose  of  the  same  by  her  own  will, 

making  her  own  relations  by  consanguinity  and  strangers  in 

blood  to  said  Berry,  the  beneficiaries  thereunder ;  that  during 

Ihe  whole  time  said  Jnne  Rogers  observed  the  most  profound 

silence  and  practiced  the  most  tleceptive  c-ondnct  in  reference 

to  the  will  of  said  Berry,  until  a  short  time  before  her  (feath, 

when,  in  a  moment  of  contrition,  she  disclosed  the  fact  of  the 

destruction  of  such  will  under  tlie  influence  of  her  relations ; 

that  by  reason  of  such  destruction,  the  secrecy  observed,  tlie 

tkatii  of  the  witnesses  to  the  will  of  said  Berry,  and  their  re-: 

cent  knowledge  of  the  fants,  tlicy  were  unable  to  make  out 

Mch  a  copy  of  the  will  as  a  court  of  oi'dinary  could  Bet  Up  and 

e^tahlish ;  that  the  fraudulent  conduct  of  said  Jane  Rogers 

coListiiuted  her  a  trustee  for  them,  and  charged  her  with  the 

custody  of  the  pro]>erty  for  their  use  and  benefit ;  that  Jane 

Sogers  died  on  the  ...  day  of  April,  187!,  and  that  ther&- 

Qpuii  ilie  defendant,  the  executor  nominated  in  her  will,  afler 

inalifj-ing  thereunder,  took  i>ossession  of  the  estate,  and  was 

feoeiving  rents  of  the  yearly  value  of  $10,000  00;  that  he 

W  paid  out  large  suras  to  strangers  in  blood  of  said  Berry 

Ei^rs,  and  tliat  he  was  proceeding  to  dispose  of  and  disiri- 

teUw  whole  estate,  and  had  advertised  all  the  property  for 

■*i  n  executor,  under  the  provisions  of  her  will. 

The  bill  further  charged  various  acta  of  waste  and  misman- 

nt  of  the  executor,  not  material  to  the  issue  before  this 

i  that  he  was  a  man  of  but  small  means,  and  was  inca- 

fcof  Buci^ssfully  taking  charge  of  the  estate;  that  com- 

TC  without  adequate  remedy  at  law,  but  could  only 

taVeBocb  relief  in  a  court  of  equity. 

ttpnyerwfts  fur  an  injunctiou  against  said  defendant's 
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selling  or  exercising  control  over  said  property  ;  for  the  ai>- 
pointment  of  a  receiver  to  take  charge  of  the  property;  for 
a  decree  that  the  estate  in  the  hands  of  said  defendant,  as  ex- 
ecutor, which  had  been  so  held  by  Jane  Rogers  in  triist  for 
complainants,  under  the  will  of  Berry  Rogers,  might  be  turned 
over  to  complainants  to  be  divided  between  them,  and  for 
general  relief. 

The  defendant  demurred  to  the  bill.  Tlie  demurrer  was 
overruled,  and  defendant  excepted. 

Whittle  &  Gustin  ;  R.  F.  Lyon,  for  plaintiff  iu  error. 

1st.  There  is  no  equity  in  the  bill.  Complainants  allege 
thatHhey  cannot  make  out  such  a  copy  of  the  will  as  can  be 
admitted  to  probate  and  record,  and  they  cannot  claim  under 
the  will,  unless  it  is  such  an  one  as  can  l>e  so  admitted  to  pro- 
bate and  record.  The  real  object  of  the  bill  is  to  set  up  the 
will  without  legal  proof,  and^this  cannot  be  allowed.  Equity 
follows  the  law  :  Code,  section  3083  ;  Carter  vs.  Jordan,  15 
Ga.,  76. 

2d.  The  Code  provides  how  a«will  lost  or  destroyed  subse- 
quent to  the  death  of  the  testator  shall  be  established,  and 
there  are  no  exceptions  to  the  law  requiring  this :  Code,  sec- 
.tion  2431 ;  Kitohens  vs.  Kitchens,  39  Ga.,  168. 

3d.  The  court  of  equity  had  no  jurisdiction  of  the  subject 
matter  of  the  bill,  and  such  want  of  jurisdiction  appeared 
upon  the  face  of  the  bill.  By  the  Code,  section  331,  courts 
of  ordinary  have  original,  exclusive  and  general  juris<liction 
of  the  probate  of  wills,  and  of  all  such  other  matters  and 
things  as  apj)ertain  or  relate  to  estates  of  deceased  persons, 
and  section  2421  'also  gives  the  court  of  ordinary  exclttsive 
jurisdiction  as  to  probate  of  wills.  Even  before  this  exclu- 
sive jurisdiction  was  conferred  upon  the  courts  of  ordinary  the 
jurisdiction  of  the  courts  of  equity  in  matters  of  this  kind  was 
doubted  :  Perkins  vs.  Perkins,  and  Walton  vs.  Walton^  21 
Ga.,  13 ;  Slade  vs.  Street,  27  Ibid.,  17. 

4th.  The  tendency  of  the  judicial  decisions  had  been,  be- 
fore the  Code,  to  treat  the  court  of  ordinary  as  a  court  of  ex— 
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elusive  jurisdiction  as  to  matters  witliiu  its  jurisdiction,  and 
the  act  expressly  conferring  such  exclusive  jurisdiction  seems 
to  have  been  passed  in  compliance  with  the  suggestions  of  the 
courts,  as  to  wliat  that  court  ought  to  be :  Tucker  vs,  Harris, 
13  Ga.,  1  ;  Perkins  vs.  Attaway,  14  Ibid,,  27;  Davis  vs.  Mc- 
Daniel,  47  Ibid.,  195. 

PoE  &  Halt.;  C.  B.  Wootex,  for  defendants. 

1st.  In  England  chancery  has  jurisdiction  over  the  sup- 
pression and  spoliation  of  wills  :  2  Roberts  on  Wills,  49  ;  1 
Mad.  Ch.,  325 ;  3  Atkyns,  359 ;  2  Vern.,  380,  561 ;  1  P, 
Wms,  731 ;  8  Hump.  390- 

2d.  All  equity  jurisdiction  in  Georgia  is  vested  in  tlie  su- 
perior court :  Code,  sections  3080,  3100  ;  6  Paige  R.,  46 ;  1 
Story's  Eq.,  252;  21  Ga.  R.,  17. 

"id.  Presumption  against  spoliation:  1  GreeuL  Ev.,  sees. 
31,  56«. 

McCay,  Judge. 

1.  The  question  whetlier,  in  any  case,  a  court  of  chancery 
in  this  state  can  entertain  jurisdiction  of  the  probate  of  a  will, 
«  a  new  one,  and  deserves  serious  consideration,  though  it  is 
not,  in  our  judgment,  necessarily  involved  in  the  record.  It 
'^  contended  that  the  language  of  the  constitution  of  1868 
^es  away  this  jurisdiction,  if  it  ever  existed.  The  argu- 
n»«nt  insisted  on  is  as  follows:  The  constitution  of  1798  de- 
•wwsthat  the  superior  court  "shall  have  concurrent  jurisdic- 
^00 in  all  other  civil  cases:"  Constitution  1798,  article  3d, 
•^00  1.  In  section  6,  of  the  same  article,  the  powers  of  a 
^'Wirt  of  ordinary,  or  register  of  probates,  are  in  general  terms 
^fered  on  "the  justices  of  the  inferior  court.''  The  oon- 
iptatioh  of  1861,  after  giving  certain  exclusive  jurisdiction 
.  ^we  saperior  court,  among  which  is  exclusive  jurisdiction 
n>e(aity  cases,  gives  concurrent  jurisdiction  to  that  court  in 
wot&er  civil  cases.  In  another  section  probate  jurisdiction 
P  l^ttti  to  the  ordinary,  and  an  appeal  allowed  to  the  supe- 
•li^CWttt:  Constitution  1861,  article  4,  section  2,  paragraphs 
t 
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5  and  9,  an<l  section  3,  paragraph  5.  The  constitntion  of 
1868,  after  providing  for  certain  exclusive  jurisdiction,  in- 
cluding equity  cases  in  the  superior  court,  gives  the  8U|)erior 
court  jurisdiction  in  all  other  civil  ciises,  "except  as  hereinafter 
provided:"  Article  4,  section  2,  paragraphs  5  and  9.  There- 
after, to- wit,  in  section  3,  of  article  4,  the  powers  of  a 
court  of  ordinary  are  given  to  the  ordinary,  with  an  api)eal 
to  the  superior  court.  The  argument  is,  that  by  providing  an 
appeal  from  the  ordinary  to  the  superior  court,  and  by  conter- 
ing  jurisdiction  on  the  ordinary  of  probate  cases,  after  the 
words  "except  as  hereinafter  provided/'  it  is  meant  to  be  de- 
clared that  the  jurisdiction  of  the  ordinary  is  declared  to  be 
positively  exclusive,  so  that  under  no  circumstances  can  the 
superior  court  have  jurisdiction,  except  by  appeal,  of  any  pro- 
bate of  a  will.  It  is  admitted  that  previonsly  to  1861,  the 
constitution  was  at  least  open,  as  this  court  intimated  in  Slade 
V8.  Street,  27  Georffia,  17,  to  "such  a  construction  as  gave  the 
superior  court  such  jurisdiction,  as  a  court  of  equity,  as  the 
court  of  chancery  had  in  England.  But  it  is  said  that  under 
the  constitution  of  1868,  especially  taking  into  account  section 
331  of  the  Code,  which  in  terms  declares  the  probiite  jurisdic- 
tion to  be  exclusive  in  the  ordinary,  even  the  jurisdiction 
which  was  formerly  in  the  superior  court,  as  a  court  of  equity, 
is  taken  away.  But  we  think  the  words,.except  as  hereinafter 
provideil,  mean  no  such  thing  as  this.  Were  there  no  posi- 
tive denial  of  jurisdiction,  thereafter,  perhaps  the  words  would 
bear  the  meaning  put  upon  them,  but  the  constitution  of  1868 
positively  denied  jurisdiction  to  the  superior  court  over  cer- 
tain debts  and  over  the  homestead.  These  words,  "except," 
etc.,  it  will  be  noticed,  are  added  to  the  clause  giving  jurisdic- 
tion to  justice  courts,  and  to  the  clause  conferring  equity 
powers  upon  the  superior  court,  and  are  evidently  qualifica- 
tions upon  the  jurisdiction  of  all  courts,  in  view  of  the  posi— 
tive  denial  of  jurisdiction  contained  in  the  homestead  aini 
lief  clauses  referred  to.  It  seems  to  us  that  this  is  the  *mos 
natural  meaning  to  put  upon  these  words  under  the  drcum — 
stances,  and  that  to  construe  them  as  referriug  to  the  provis- — 


ATLANTA,  JANUARY  TERM,  1874.         159 


Harris  vs.  Tistereau  et  al. 


ion  made  afterwartls,  for  a  probate  court,  is  strained  and  un- 
natiiral. 

2.  But  the  jurisdiction  of  the  ordinary  over  tlie  probate  of 
wills,  appointing  administrators  and  executors,  and  generally 
of  matters  pertaining  to  intestate  and  testate  estates,  is,  and 
always  has  been  in  this  state,  exclusive.     This  is  the  positive 
provision  of  the  Code,  section  331,  and  has  been  the  constant 
practice  and  ruling  of  the  courts  from  time  immemorial.    But 
what  is  meant  by  the  exclusive  jurisdiction  of  the  ordinary 
in  sucli  cases  ?     Does  it  mean  any  more  than  is  meant  by  ex- 
clusive jurisdiction  in  the  su[)erior  court  to  try  titles  to  land, 
or  in    the  inferior  court  to  lay   out  or  close    up  roads,   or 
exclusive  juris<liction  in  land  courts  to   decide  a  question  of 
head-rights?     If  a  case  arise  involving  any  of  these  ques- 
tions, in  which  there  is  also  fraud,  accident  or  mistake,  or  any 
of  those  complications  which  call    for   the   interference  of 
equity,  jurisdiction  arises  in  a  court  of  ecpity,  notwithstand- 
ing the  exclusive  jurisdiction  of  the  other  courts.     A  court  of 
equity  is  **for  the  protection  and  relief  of  parties  where,  from 
any  j)eculiar  circumstances,  the  operation  of  the  general  rules  of 
law  would  l>e  deficient  in  protecting  from  anticipate*!  wrong 
or  relieving  for  injuries  done:"   Code,  3081.     And  if  a  case 
arise  presenting  those  features  which  authorize  equitable  inter- 
ference, the  fact  that  some  other  court  has  ordinarily  exclusive 
jurisdiction  of  the  principal  subject  matter,  is  no  hindrance  to 
tlw  equitable  jurisdiction.     A  court  of  equity  will,  under 
pK»per  circumstances,  grant  a  new  trial  from  a  verdict  at  law, 
w  before  any  court :  Code,  3129.    And  our  Cmle,  as  to  ques- 
WD8  of  fraud,  broadly  declares  that  equity  has  concurrent 
.  joriediction  with  courts  of  law  in  all  cases  of  fraud,  except 
™td  in  the  execution  of  a  will :  Code,  sec.  3172.    These  pro- 
long of  our   Code  are   but  a  succinct  statement  of  the 
■^■•noery  jurisdiction  in  England.     Its  fundamental  idea  is, 
.Alt  it  undertakes  to  supply  the  lack  of  other  courts  in  grant- 
••^twlief,  where  a  right  sufficiently  perfect  for  redress  by 
-liOii^  |g  either  not  recognized  by  other  courts,  or  by  reason 
r*»#i*bdr  defective  machinery  cannot  be  fully  protected  and 
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administered  :  Haynes'  Outlines  of  Equity,  23,  27;  Law  Li- 
brary, volume  98.  There  was  under  the  old  system  of  Eng- 
land no  mode  by  which  a  will  of  real  estate  could  be  pro- 
bated and  recorded  once  for  all.  It  was  considered  a  muni- 
ment of  title,  and  was  required  to  be  proven,  and  might  be 
attacked  whenever  it  was  offered  in  evidence  before  a  court 
The  probate  court,  if  the  will  was  a  will  of  personalty  as  well 
as  of  realty,  might  probate  it.  But  the  probate  was  not 
noticed  by  the  common  law  courts.  This  was  a  serious  de- 
fect in  English  jurisprudence;  and  to  remedy  this,  the  courts 
of  chancery  in  England  will  entertain  a  bill  to  establish  slwiM 
of  realty  in  favor  of  the  devisee  against  the  heir.  The  court 
does  this  under  its  jurisdiction  to  quiet  titles  and  perpetuate 
testimony.  But  that  is  almost  a  probate,  since,  if  it  be  estab- 
lished against  the  heir,  the  judgment  binds  his  heirs  and 
privies:  Loveless  on  Wills,  416,  417  ;  1  Madd.  Chan.,  253; 
Boise  vs.  Bosborough,  52  E.  Chan.  R.,  817,  where  the  subject 
is  fully  discussed. 

As  to  wills  of  personal  property,  this  defect  in  the  English 
system  did  not  exist,  and  there  was  no  call  for  chancery  to 
remedy  it.  Probate  of  a  will  of  personalty  agcrinst  the  world, 
and  once  for  all,  was  made  in  the  ecclesiastical  court.  It  was 
of  the  utmost  importance  to  society  that  this  should  be  done. 
The  death  of  the  owner  of  personal  estate  devoted  his  person- 
alty of  every  description  to  his  debts,  his  legatees  and  distrib- 
utees. It  was,  therefore,  necessary  that  it  should  forthwith 
appear  whether  his  personal  property  should  be  distributed 
or  go  to  legatees,  and  that  his  debts  should  be  paid  before  it 
went  to  either.  Some  mode,  therefore,  of  settling  once  for  all 
whether  there  was  a  will,  was  a  necessity  of  society.  This, 
for  certain  reasons  which  are  part  of  the  history  of  England, 
fell  to  the  ecclesiastical  courts,  and  was  performed  in  all  its 
details  by  those  courts  under  rules  as  wide  and  as  little 
crampeil  by  common  law- narrowness  as  were  the  proceedings 
of  equity  courts.  That  there  was  a  will,  or  that  there  was 
not,  was  inquired  into,  its  precise  terms  were  ascertained,  it 
was  spread  upon  a  book  for  the  registry  of  wills,  and  the  court 
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undertook  the  su|>erintenclence  of  its  execution.     In  the  do- 
ing of  this  it  exercised  j)owei'8  and  followed  methods  unknown 
to  the  common  law,  derived  from  the  same  source,  the  civil 
law,  83  the  powera  and  raetljods  of  the  court  of  chancery.     It 
establislied  lost,  mutilated  or  destroyeil  wills;  it  set  aside  its 
own  judgments,  and  allowed  rehearings  and  reviews  for  good 
cause,  ami  examined  questions  of  fraud,  accident  and  mistake 
as  keenly  and  searchingly  as  did  a  court  of  chancery.     Under 
such  a  system  even  the  broad  jurisdiction  of  chancery  over 
fraud  might  well  be  considered  unnecessary  in  mattt^rs  within 
the  scope  of  the  powers  of  the  probate  court.     And  long  since 
it  has  been  settled  that  fraud  in  the  procurement  of  a  will  is 
not  within  the  jurisdiction  of  a  court  of  equity.     Whether 
tliere  be  or  be  not  fraud  is  one  of  the  issues  settled  by  the 
probate.     If  there  be  fraud,  it  is  no  will.     If  the  will  be  set 
U|),  the  judgment  settles  the  matter.     And  if  the  application 
to  chancery  be  before  judgment,  the  reply  is  that  the  ecclesi- 
asti<til  court  is  competent  to  settle  it.     And  though  at  one 
time  equity  would  interfere  to  redress  fraud  in  the  probate  as 
it\youl(l  fraud  in  a  common  law  trial,  by  acting  personally  on 
^e  parties  and'feompelling  them  to  go  into  the  probate  court 
and  do  rightly,  yet,  in  England  that  jurisdiction  has  rarely 
^n  exercised,  and  may  now  be  said  to  be  abandoned,  the 
power  of  the  probate  court  to  grant  new  trial,  to  search  the 
WD8cieiice  of  the  parties  and  to  punish  for  contempt,  being 
ample  and  com|)lete:  See  the  cases  collected  and  the  subject 
.  dttcuased  in  Perry  on  Trusts,  section  182.     But  both  in  this 
<»ontry  and  in  England  this  limitation  of  the  jurisdiction  of 
^»cery  over  frauds  has  not  extended  so  far  as  to  deny  the 
jonediction  where  a  will  has  been  fraud idently  destroyed.     In 
Todcer  tw.  Phipps,  3  Atk.,  363,  Lord  Hardwick  asserts  the 
J^nsdiclion  in  the  very  broadest  terms.     The  case  goes  u|>on 
"^general  jurisdiction  of  equity  over  frauds,  and  recognizes 
'tte  right  of  the  legatee  to  come  into  equity  agjiinst  the  spolia- 
^1  to  enforce  against  him  the  bequest  as  a  trust.     A  distino- 
«*»tdKen  between  the  general  probate  of  the  will  which 
I^mly  pwtains  to  the  ecclesiastical  court,  and  enforcing  the 
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title  or  right  of  the  legatee,  and  the  ehtmeellor  says,  that  as 
against  the  sjwliator,  the  eourt  won  Id  not  pnt  the  legjatee  to 
the  hard^shij)  of  establishing  the  words  of  the  will  against  the 
world  by  probate  before  tlie  ecclesiastical  court.  And  so  far 
as  I  can  find  there  is  no  decision  of  a  case  in  England  con- 
trary to  this.  In  Dalston  vs.  Coafsworth,  1  P.  Wlliams,  731, 
which  w^as  for  relief  against  the  fraudulent  suppression  of  a 
deed,  two  cases  are  cited  by  the  chancellor  where  the  court 
decreed  the  spoliator  of  a  will  to  hold  the  bequest  in  trust  for 
the  legatee,  though  there  was  no  probate  of  the  will ;  and  in 
Haynes  vs.  Haynes,  2  Vernon,  441,  the  same  question  was 
ma<le  and  decided. 

In  this  country  there  is  a  conflict  in  the  decisions.  In 
Ohio,  15  Ohio,  345,  it  is  held  that  tiie  will  must  first  be  set 
up  in  the  pix) bate  court.  And  this  would  seem  to  be  the  rule 
in  Louisiana:  Gaines  vs.  Chew,  2  Howar<l,  619,  and  Gaines 
vs.  Ilcrrer,  24  Howanl,  553.  Perhaps  also  in  Massachusetts: 
12  Allen,  1.  But  in  Bailey  t;,s.  Styles,  1  Greenlcaf's  Chancery 
Reports,  (N,  J.)  220;  in  Allison  vs.  Allison,  7  Dana,  (Ken- 
tucky,) 90;  in  1  Bay,  (S.  C.)  464 ;  Meade  vs.  Langdon,  (22 
Vermont,)  59,  and  in  Buchanan  vs.  Mastock"  8  Humphries, 
(Tennessee,)  390,  the  doctrine  of  IjOh\  Hardwick,  in  Tucker 
vs.  Piiipps,  is  fully  recognized  and  acted  on.  Our  own  court, 
in  Slade  vs.  Street,  27  Georgia,  17,  whilst  this  particular  ques- 
tion was  not  the  point  of  the  case,  distinctly  recognize  the 
same  doctrine;  and  is  there  not  great  significiince  in  the  broad 
language  of  the  Co<le,  section  3172,  that  equity  has  concur- 
rent jurisdiction  with  all  other  courts  in  questions  of  fraud, 
except  fraud  in  the  exec\dion  of  a  will.  It  cannot  be  doubted 
but  that  if  a  will  be  duly  made  and  executed,  and  the  testa- 
tor die,  leaving  it  as  his  will,  and  it  be  fraudulently  suppi'ess- 
ed,  that  some  court  has  power  to  correct  the  wrong.  If  the 
probate  court  has  the  power,  and  in  certain  cases  it  cU»arly 
has,  section  2431,  Code,  then  the  express  words  of  section 
3272  gives  chancery  concurrent  jurisdiction. 

In  the  case  made  by  this  bill,  to-wit :  one  where  a  will 
duly  executed  has  been  destroyed  after  the  testator's  death 
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and  the  witnesses  are  all  dead,  we  have  doubts  if  the  probate 
court  has,  in  this  state,  jurisdiction.   Section  2931  of  the  Code 
implies  that  the  probate  court  can  only  set  up  a  lost  or  des- 
troyed will  if  the  witnesses  be  living.     Unless  this  is  to  be 
taken  as  a  rej>eal  of  the  well  settled  rule  that  such  a  will  may 
l)e  set  up  on  proper  proof,  then  chancery  alone  has  jurisdic- 
tion.    In  England,  it  is  clear  that  a  will  duly  exetnited  and 
destroyed  after  the  death  of  the  testator,  may  be  set  up, 
though  all  the  witnesses  be  dead,  if  clear  proof  be  made  that 
such  a  will  did  in  fact  exist:   1  Haggard,  115  ;  2  Lee,  22  ;  1 
Adams,  462;  and  this  is  the  general  ruling 'in  the  courts  of 
this  country.     See  the  doctrine  discussed  in  2  Kedfiehl  on 
Wills,  6,  11. 

The  statutes  providing  for  the  due  execution  of  wills,  while 
they  provide  fn  detail  how  they  shall  be  signed  and  attested, 
make  no  provision  as  to  how  they  shall  be  proven  to  have 
been  so  signed  and  attested.     And  the  courts  have  adopted  the 
rules  of  evidence  usually  enforced  to  prove  facts  in  the  courts. 
If  the  subscribing  witnesses  be  within  the  power  of  the  court 
they  must  be  called.     If  they  be  dead,  insane,  or  out  of  the 
jurisdiction,  the  next  best  evidence  is  the  resort  to  proof  of 
handwriting.     If  the  will  be  lost,  the  witnesses  must  be  pro- 
duced, if  accessible;  if  not,  the  next  best  eviilence  is  to  be 
W8ed.    It  is  not  meant  by  this  rule  that  anything  but  evidence 
18  to  be  used.     And  there  are  many  cases  where  the  courts 
*^ve  refused  the  probate  because  the  proof  has  not  come  up 
^  the  rule,  which  is  well  settled  that  the  proof  in  such  cases 
>nust  be  clear  and  satisfactory  :  See  a  discussion  of  the  whole 
Wbject  with  the  cases:  1  Redfield  on  Wills,  348,  349.     Such 
Wng  the  general  rules  of  law,  we  do  not  think  that  sei.'tion 
**8l  of  the  Code  was  intended  to  deprive  any  court  of  the 
^  ,^t  to  set  up  a  lost  will  where  the  witnesses  are  dead,  but 
•  •ily  the  court  of  ordinary,  and  it  does  that  only  by  implica- 
Wtt.    Cases  may  be  presented  where  the  proof  would  be  so 
wr  as  that  it  would  be  shocking  to  refuse  redress,  and  where 
w^odd  be  not  only  a  temptation  to  crime  but  a  premium 
-ffll!*  it  to  refuse. 
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3.  As  this  case  comes  before  us  at  present,  the  due  execu- 
tion of  the  will  and  its  destruction  by  the  only  heir,  the  de- 
fendant's intestate,  is  admitted,  and  our  present  decision  is 
only  that  on  the  demurrer  there  is  equity  in  the  bill.  Wheth- 
er the  fact^  charged  are  proven,  may  arise  when  the  case  is 
tried.  AVe  only  say  now  that  the  law  requires  a  satisfactory 
case  to  be  made  out.  Whether  that  is  done  must  depend  al- 
ways on  the  facts  of  each  case. 

Judgment  affirmed. 


John  R.  AVallack  et  al.,  plaintiffs  in  error,  vs.  The  Trus- 
tees OF  THE  Atlanta  Medical  College,  defendants 
in  error. 

1.  Where  a  levying  officer  makes  a  levy  upon  a  portion  of  an  entire  lot, 
it  is  his  duty  so  to  divide  the  lot  as  not  wantonly  and  grossly  to  des* 
troy  the  nature  of  the  property. 

2.  When  an  execution  against  the  Atlanta  Medical  College  for  less  than 
$200  00  w^s  levied  upon  a  portion  of  the  lot  upon  which  the  college 
building  is  erected,  and  the  portion  levied  on,  as  described  in  the  entry 
on  the  fi.  fa.,  and  as  advertised  and  sold,  was  of  such  a  character  as 
that  the  line  divid  ng  the  farts  levied  on  from  the  parts  not  levied  on, 
ran  through  the  body  of  the  building,  having  seven-tenths  of  the  build- 
ing on  the  part  sold,  and  three-tenths  on  the  part  not  sold  : 

Heldf  that  such  a  levy  and  such  a  sale  was  illegal  and  void  as  a  wanton 
and  gross  injury  to  the  defendant's  property,  whether  intended  or  not, 
and  that  on  paying  t6  the  purchaser  the  money  paid  by  him  at  the  sale, 
and  which  had  been  appropriated  for  the  defendant's  benefit,  the  col- 
lege was  entitled  to  have  the  sale  rescinded. 

Judicial  sale.  Levy.  Description.  Sheriff.  Before  Judge 
Hopkins.     Fulton  Superior  Court.     October  Term,  1873. 

Nathaniel  J.  Hammond  recovere<l  a  judgment  against  the 
trustees  of  the  Atlantii  Medical  College  for  $100  00  principal, 
besides  interest  and  cost.  The  execution  based  on  this  judg- 
ment, was  levied  upon  a  portion  of  the  lot  on  which  the  At- 
lanta Medical  College  now  stands.  In  the  advertisement  of 
said  levy  it  was  described  as  *'a  part  of  laud  lot  number 
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fifty- two,  in  the  fourteenth  district  of  originally  Henry,  now 
Fulton  county,  Georgia,  to-wit:  that  part  of  the  Me<licjil 
College  lot  described  as  follows,  beginning  at  the  corner  of 
Butler  and  Jenkins  streets,  in  the  city  of  Atlanta,  running 
along  Jenkins  streets  one  hundred  feet,  thence  back  at  right 
angles  with  Jenkins  street  to  number  two  hundred  and  thirty- 
five,  (?)  thence  at  right  angles  one  hundred  feet  to  Butler  street, 
thence  along  Butler  street  to  the  beginning  corner,  containing 
a  half  acre,  more  or  less." 

The  proj)erty  levied  on  was  sold  as  described  in  the  adver- 
tisement, and  purchased  by  John  R.  Wallace  and  Joseph  A. 
Alexander,  for  the  sura  of  $160  00.  The  money  wiis  paid 
and  appropriated  as  follows:  $103  50  to  plaintiff  in  execu- 
tion; $17  20  to  costs;  balance  in  hands  of  sheriff  subject  to 
the  order  of  the  defendants  in  execution.  The  purchasers  re- 
ceived a  sheriff's  deed. 

At  the  time  of  the  sale,  neither  the  sheriff  nor  the  purcha- 
sers were  aware  of  the  fact  that  tlie  advertisement  embraced  a 
portion  of  the  Medical  College.  This  building  fronts  sixly- 
eix  feet  on  Butler  street,  and  ninety-six  and  a  half  feet  on 
«lenkins  street.  The  advertisement  covered  the  entire  build- 
ing, except  eleven  and  a  half  feet  on  Jenkins  street.  The 
purchasers  therefore  obtained  a  deed  to  all  of  said  building 
Wcept  eleven  and  a  half  feet.  There  was  vacant  property 
wound  the  same  which  would  have  proved  more  than  suffi- 
cient to  have  satisfied  said  execution.  The  Medical  College 
building  was  worth  $20,000  00. 

The  trustees  of  tlie  Atlanta  Medical  College  filed  their 
™M,  based  upon  the  facts  aforesaid,  against  Wallace  and  Alex- 
•*Wer,  tendering  the  purchase  money,  with  interest,  and  pray- 
''^g  tliat  the  defendants  might  be  perpetually  enjoined  from 
^ng  possession  of  the  property  claimed  to  have  been  pur- 
r*>rf,  and  that  the  deed  executed  by  the  sheriff  should  l>e 
^**«ed  canceled. 

*ke  defendants  answered,  denying  any  notice  of  irregulari- 
***  or  defects  in  the  levy,  advertisement  or  sale,  and  standing 
'•■I  their  rights  as  bona  fide  purchasers. 
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There  were  other  issues  made  by  the  pleadings  and  evi- 
dence, but  ill  view  of  the  verdict  and  the  dec^ision,  they  need 
not  be  here  mentioned.  Tiie  facts,  so  far  as  materially  de- 
velopeil  by  the  testimony,  were  as  above  stated. 

The  jury  returned  the  following  verdict:  "We,  the  jury, 
find,  in  view  of  there  being  a  mistake  in  the  property  sold 
by  imperfect  description,  and  in  view  of  the  inadequate  price 
paid  for  the  same,  by  imjjerfect  description,  we  find  the  deed 
null  and  void  and  of  no  effect,  and  j)erpetually  enjoin  the  de- 
fendants from  possession  of  proj)erty." 

The  defendants  n)oved  for  a  new  trial,  because  the  verdict 
was  contrary  to  the  law  and  the  evidence.  The  motion  was 
overruled,  and  defendants  excepted. 

L.  E.  Bleckley;  B.  F,  Abbott,  for  plaintiffs  in  error. 

Robert  Baugh;  William  Ezzaud;  T.  P.  AVestmore- 
LAND,  for  defendants. 

McCay,  Judge. 

1.  Did  this  case  stand  only  on  the  reasons  given  by  the 
jury  in  their  verdict  for  their  finding,  we  would  hesitate  long 
before  we  could  sustain  it.  The  inadequacy  of  price  is  indeed 
great,  but  if  this  is  to  be  a  ground  for  setting  aside  a  sale 
where  the  absence  of  fraud  is  ap]>arent,  we  should  have  few 
public  sales  that  could  stand — a  result  contrary  to  public  policy 
and  as  injurious  to  defendants  as  to  any  other  class.  The  de- 
scription, it  is  true,  might  have  been  more  complete.  An  auc- 
tioneer, anxious  to  parade  his  wares  before  the  public,  would 
doubtless  have  called  attention  plainly  and  emphatically  to 
the  fact  that  the  college  building,  or  a  large  part  of  it,  was 
included;  and  we  think  it  is  the  duty  of  the  officer  to  call  the 
attention  of  buyers  in  his  advertisement  to  any  circumstance 
that,  upon  the  face  of  it,  would  increase  the  probability  of  a 
good  price.  But  a  failure  of  the  officer  in  advertizing  pro})- 
erty  does  not  vitiate  a  sale,  unless  the  purchaser  con  be  charged 
w^ith  knowletlge  and  complicity :  Code,  2688.    He  is  only  con- 
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cerned  to  know  that  the  officer  has  power — authority — to  sell, 
and  that  he  is  procee<ling  according  to  the  prescribwl  forms. 
But  whilst  we  think  the  reasons  given  by  the  jury  for  their 
vrnliet  unsatisfactory,  yet,  from  tiie  plain  and  evident  facts  in 
the  record,  we  think  the  verdict  right.     This  levy  is,  in  our 
jiulgment,  void,  and  as  the  authority  of  the  oilicer  to  sell  de- 
]H?nds  upon  the  legality  of  his  levy,  we  think  the  sale  void. 
The  levy  is  not  uncertain.     It  is  terribly  certain.     It  surely 
and  inevitably,  as  the  proof  clearly  shows,  cuts  tlie  body  of  the 
college  in  two.    Under  th<»  clear  and  definite  lines  it  points  out, 
the  levying  officer  has  devoted  to  sale  such  a  part  of  the  lot  as 
throws  seven-tenths  of  this  valuable  buihling  ui>on  the  part 
«)ld,  leaving  three-tenths  upon  the  part  unsold.    In  our  judg- 
ment an  officer  may  not  ])roceed  re<tklessly  with  his  process, 
and  make,  at  his  pleasure,  any  seizure  his  fancy  may  dictate. 
He  has  duties,  as  a  sworn  officer  of  the  law,  to  the  defendant  as 
veil  as  to  the  plaintiff  in  execution.     His  authority  is  to  seize 
the  property  of  the  defendant,  or  8o  much  thereof  as  will  sat- 
isfy the  plaintiflf's  claim.     In  favor  of  innocent  purchasers  his 
acts  will  be  presumed  fair.     But  it  is  always  his  duty  to  be 
fair,  to  use  his  office  so  as  not  to  wantonly  and  recklessly  hurt 
*'ven  him  whom  the  law  treats  as  in  default.    There  is  but  one 
<^nimou  law  case  I  have  been  able  to  find  bearing  on  this  di- 
rect question.     A  sheriff,  under  an  elegit^  put  the  plaintiff  in 
Possession  of  a  moiety  (whicii  w^as  the  direction  of  the  writ)  of 
*Nement,  and  the  court  held  this  void.     He  should  have 
8*l<Jcte(l  the  rooms  and  put  the  j)laintiff  in  possession  of  a 
"noiety  of  them:  Dalton  on  Sheriffs,  216;  Dean  vs.  Lord  Ab- 
ingdon, 2  Douglass,  473. 

2.  In  the  case  at  bar  the  officer  has  undertaken  to  divide  a 
^aml  he  has  so  done  it  as  to  separate  a  valuable  house  upon. 
>^  into  two  parts,  by  an  imaginary  line  drawn  through  it,  at 
•point  where  three-tenths  will  be  one  side  and  seven-tenths 
*  the  other.  It  appears,  too,  that  this  house  is  notoriously 
••olUge,  and  there  is  nothing  to  show  that  there  is  any  wall 
itUuspart.  To  put  the  purchaser  in  possession,  he  will,  in 
y  *1  probability,  have  to  deliver  him  a  portion  of  a  room,  and 


168  SUPREME  COURT  OF  GEORGIA. 


Wallace  el  al.  vs.  The  Trustees  of  the  Atlanta  Medical  College. 


it  is  inevitable  that  such  a  sale  has  taken  place  as  no  man  in 
his  senses ^vonld  make,  and  no  man  buy  at  a  fair  price.  The 
lines  pointed  out  in  the  levy  are  rigid;  they  are  fixe<l  by  the 
legal  length  of  a  foot,  and  by  the  legal  line  of  the  street.  If 
they  are  certain,  they  are  also  unyielding,  and  if  the  purcha- 
ser has  bought  anything  he  has  bought  exactly  what  the  calls 
of  the  description  will  give.  We  think  such  a  levy  and  sale 
is  oppressive  and  illegal,  a  wanton,  useless  and  outrageous  in- 
jury to  the  defendant,  for  no  possible  good  to  anybody.  It 
stands  exactly  in  the  situation  of  the  contract  of  the  merchant 
to  give  a  pound  of  his  flesh  on  his  failure  to  pay.  The  only 
excuse  for  it  is  that  the  officer  made  a  mistake.  Had  he  done 
deliberately  what  is  the  inevitable  effect  of  his  entry,  his  con- 
duct would  have  been  outrageously  oppressive.  The  pur- 
chasers were  bound  to  know  the  effect  of  the  description ;  they 
were  bound  to  know  that  they  were  buying  seven-tenths  of  a 
house ;  that  they  would  get  a  building  with  one  end  out.  Had 
this  levy  been  in  terms  so  as  to  say  the  truth,  that  it  was  upon 
seven-tenths  of  the  house,  nobo<ly  would  have  bought.  The 
defendant  is  left  with  three-tenths  of  his  house.  It  has  been 
suggested  that  there  might  be  a  partition,  that  eitlier  jxirty 
might  procure  a  sale  of  the  whole  and  divide  the  procee^ls; 
but  there  is  no  joint  interest.  If  the  purchaser  gets  anything 
he  gets  what  his  meets  and  bounds  call  for.  We  can  conceive 
of  no  greater  outrage  in  the  way  of  a  levy,  and  we  are  of 
opinion  no  officer  had  a  right  to  make  such  an  one,  and  that 
it  is  void.  As  we  have  said,  it  can  only  be  even  excused  on 
the  ground  that  it  was  a  mistake.  We  feel  sure  neither  the 
plaintiff  nor  the  bailiff  would  have  dreamed  of  such  an  out- 
rage, and  we  feel  equally  sure  that  we  have  but  few  men  in 
.the  community  who  would  have  bought  under  such  a  levy, 
had  they  known  it.  Not  only  because  the  plainest  common 
sense  would  teach  that  it  was  oppressive,  but  because  they 
would  be  unwilling  to  lend  themselves  to  aid  in  such  oppres- 
sion. It  is  in  proof  that  the  purchasers  did  not  know  that 
such  a  wrong  was  being  done.  They  bought  on  the  spur  of* 
the  moment,  thinking  only  to  get  part  of  the  lot,  but  never 
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dreaming  that  they  were  cutting  the  house  in  twain.  We  do 
not  think  tliey  were  to  blame.  They  got  nothing,  because  the 
levy  was  void,  and  the  officer  had  no  authority  to  sell.  They 
paid  their  money  in  good  faith,  and  it  has  gone  to  the  use  of 
the  college,  and  the  sale  should  be  rescinded  only  on  condi- 
tion that  this  money  be  repaid  with  interest. 

Judgment  affirmed. 


IsABEM^A  Evans,  plaintiff  in  error,  vs.  Richard  D.  Ar- 
nold et  aL,  defendants  in  error. 

1.  Where  an  executor  bad  proven  a  will  in  common  form,  upon  the  oath 
of  one  of  the  witnesses,  and  one  of  the  heirs  at  law  called  upon  him, 
by  motion  in  writing,  duly  served,  to  appear  before  the  ordinary,  and 
show  cause  why  said  probate  should  not  be  set  aside,  on  the  ground 
that  the  testatrix,  at  the  making  of  the  pretended  will,  was  not  of 
Boond  mind,  and  was  under  undue  influence,  etc. ;  and  the  executor 
appeared  and  propounded  the  will,  and  the  same  was  set  up  as  the  last 
will  by  the  ordinary,  and  there  was  an  appeal  to  the  superior  court, 
and  the  cause  came  on  for  trial : 
field,  that  the  proceeding  was  substantially  a  proceeding  to  prove  the 
will  in  solemn  form,  as  to  all  who  were  parties  thereto,  or  had  notice 
thereof;  that  the  executor  had  the  opening  and  conclusion  of  the  case, 
and  was  bound  to  produce  or  account  for  the  absence  of  all  the  wit- 
nesses to  the  will. 
2.  In  the  probate  of  a  will,  the  burden  of  proof  is  upon  the  propounder 
to  show  all  the  facts  necessary  to  make  a  good  will,  and  this  includes 
not  only  the  fact  of  execution,  but  that  the  will  is  the  free  act  of  a  man 
competent,  under  the  law,  to  make  a  will.     The  heirs  of  a  deceased 
P^on  take  his  estate,  by  virtue  of  the  statute  of  distributions,  and 
their  rights  can  only  be  divested  by  proof  that  the  deceased  died,  leav- 
es a  will,  by  htm  freely  executed  according  to  the  forms  of  law,  whilst 
■•  ^M  of  sound  mind. 
••  "hat  shall  be  the  extent  of  the  proof  of  sanity  and  freedom,  must 
4€pe&d  upon  the  circumstances  of  each  case  ;  ordinarily,  the  opinion 
^the  subscribing  witnesses,  from  what  they  have  seen  and  know,  at 
^  time  of  execution,  that  the  testator  was  sane  and  free,  will  make 
^JPHiia /ocie  case  ;  but  if  from  all  the  testimony  the  jury  is  not  satis- 
"*^  that  the  testator  was  of  sound  and  disposing  mind,  and  that  the 
^b  his  free  act,  probate  should  be  refused. 
Vou  ui.  12. 
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4.  On  the  propounding  of  a  will,  where  the  question  is  insanity,  mono- 
mania, or  undue  influence,  the  unreasonableness  of  the  disposition  of 
the  will,  is  always  a  question  to  be  considered  by  the  jury  ;  and  where 
a  tesiairiz,  who  was  in  exireme  old  age,  had  several  children,  one  of 
whom  was  an  idiot  daughter,  and  she  left  the  whole  of  an  estate  of 
$20,000  00  to  certain  trustees,  who  were  of  no  kin  to  her,  for  the  main- 
tenance of  the  idiot  girl  fur  life,  and  at  her  death,  to  the  trustees  in 
fee,  to  the  entire  exclusion  of  her  other  children,  some  of  whom  were 
poor,  and  on  a  caveat  to  the  will,  one  of  the  grounds  taken  was  that 
the  testatrix  was  a  monomaniac  as  to  her  excluded  children,  which 
ground  was  sustained  by  the  evidence  of  vurioun  witnesses: 

Held^  that  it  was  error  in  ihe  court  to  charge  the  jury  that  if  they  should 
find  the  testatrix  to  be  a  monomaniac  as  to  such  excluded  children) 
and  should  also  find  that  her  anxiety  to  provide  for  her  idiot  child  was 
natural  and  just,  it  did  not  concern  them  as  to  whether  the  mode  she 
took  so  to  do  was  wise  and  proper ;  such  a  charge  was  calculated  to 
withdraw  from  the  consideration  of  the  jury  the  fact  patent  upon  the 
face  of  the  will,  that  the  fee  in  the  whole  estate  was  given  to  strangers, 
which  fact,  if  the  testatrix  was  a  monomaniac  as  to  her  excluded  chil- 
dren, was  a  proper  matter  to  be  considered  in  determining  whether 
the  will  was  the  result  of  her  monomania. 

Wills.  Probate.  Monomania.  Insanity.  Order  of  ar- 
gument. Onus  probandL  Before  Judge  Schley.  Cliatham 
Superior  Court.     May  Term,  1872. 

On  the  5th  April,  1867,  Isabella  Evans  petitioned  the  court 
of  ordinary  of  Chatham  county  to  set  aside  the  probate  in 
common  form  of  a  paper  purporting  to  be  the  last  will  and 
testament  of  Ksther  Goldsmith,  upon  the  grounds  that,  at  the 
time  of  its  alleged  execution,  she  was  incompetent  to  make  a 
will ;  that  the  will  was  the  result  of  monomania,  and   bad 
been  proctired  from  her  by  the  misrepresentations,  fraud  and 
undue  influence  of  the  propounders,  and  by  mistake,  upon 
her  part,  as  to  the  conduct  of  the  heirs-at-law.     On  May  6th, 
1867,  the  ordinary,  after  hearing  the  case,  "ordered,  adjudged, 
and  decreed  that  the  said  several  grounds  of  objection  ar^ 
overruled,  and  that  the  said  will  propounded  is  the  will,  duly" 
proved,  of  the  testatrix,  Esther  Gohlsmith.^' 

From  this  judgment  of  the  court  of  ordinary  an  appeal  wa^ 
duly  taken  to  the  superior  court  of  Chatham  county ;  and  ^ 
ui>on  the  hearing  of  the  said  cause,  Richard  D.  Arnold  aucl 
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Andrew  M.  Rosa  proceeded  to  propound  the  will  in  the  usual 
form,  examining  two  of  tlie  attesting  witnesses,  and  were 
about  to  read  the  pa|>er   to  the  jury,  when  counsel  for  ca- 
veatrix  ohjectetl,  for  the  reason  that  only  two  witnesses  had 
l)een  examined,  and  the  third  witness  had  not  been  account- 
ed for.     The  court  overruled  the  objection,  saying  that  thd 
proceeding  was  not  a  probate  of  the  will  in   solemn  form, 
and  that,  therefore,  it  was  not  necessary  to  produce  or  account 
for  all  the  subscribing  witnc^sses;  to  which  ruling  counsel  for 
caveatrix  excepted.     But  thereupon  claimed  that,  under  this 
ruling  of  the  court,  the  caveatrix  was  entitled  to  the  opening 
and  the  conclusion  of  the  case.    This  claim  was  also  overruled ; 
and  counsel  again  excepted.    Tiie  will  was  read  to  the  jnry. 
At  no  stage  of  the  trial  was  tlie  third  attesting  witness  either 
produced  or  accounted  for. 

This  instrument  left  all  of  her  estate  to  her  friends,  Rich- 
ard D.  Arnold  and  Andrew  M.  Ross,  of  the  city  of  Savannah, 
to  have  and  to  hold  the  same  in  trust  for  her  idiotic  daughter, 
Henrietta,  for  and  during  the  term  of  her  natural  life,  the  in- 
wmeand  profits  thereof,  or  so  much  as  may  be  necessary,  to 
^  appropriated  for  her  liberal  maintenance,  and  proper  care 
«nd  protection,  and  commended  her  said  daughter  to  their 
particular  care  and  kindness,  and  from  and  after  the  death  of 
h^r  said  daughter,  gave  said  entire  estate  to  the  said  Arnold 
•'^Ross,  to  be  equally  divided  between' them,  to  have  and  to 
"old  the  said  estate  to  them  and  their  heirs  and  assigns,  freed 
*>mI  discharged  from  any  and  all  trusts  whatsoever. 

The  pro[>ouuders  having  closed,  Mr.  Solomon  Cohen  was 
P^^nted  as  a  witness  for  caveatrix.  During  the  course  of 
™8  examination  he  stated  that  he  filled  the  chair  of  me<lical 
J^naprudence  in  the  Savannah  Me<lical  College;  that  it  had 
•*winto  the  line  of  his  duty  to  study,  and  to  lecture  upon, 
"•  aabject  of  the  mind ;  that  he  had  devoted  a  good  deal  of 
^and  study  to  the  subject  of  insanity ;  that  he  thought  he 
^■fcBtood  it  pretty  well,  and  had  seen  and  noticed  many 
of  it;  that  he  bad  known  Esther  Goldsmith  for  many 
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,TS,  and  had  been  thrown  into  confidential  relationship  with 

p. 

Thereupon  counsel  for  caveatrix  requested  him  to  express  his 
)inion  as  an  expert  in  regard  to  the  soundness  of  her  mind. 
'Ounsel  for  propounders  objected ;  the  objection  was  sustained, 
nd  counsel  for  caveatrix  excepted. 

Counsel  for  caveatrix  complained  of  error  in  the  charge  of 
the  court  upon  the  following  grounds: 

1st.  Because  the  judge  used  such  language  in  various  places, 
as  clearly  indicated  to  the  jury  his  own  views  of  tiie  facts  of 
the  case. 

2d.  Because  he  assumed  throughout  that  the  execution  of 
the  will  might  have  been  duly  proved  to  the  satisfaction  of 
the  jury,  when  only  two  of  the  subscribing  witnesses  had 
been  produced,  and  the  third  was  not  accounted  for. 

3d.  Because  he  so  charged  upon  the  subject  of  monomania 
as  to  preclude  the  jury  from  recognizing  evidence  of  it  in  the 
mode  in  which  Esther  Goldsmith  sought  to  carry  out  her  in- 
tention as  regarded  '*her  iml)ecile  and  idiotic  daughter/'  pro- 
vided they  should  find  the  intention  itself  to  be  natural  and 
rational,  and  intimated  that  all  the  evidence,  whether  to  be 
discovered  from  such  mode,  or  from  the  testimony  of  the  wit- 
nesses, showed  mere  "eccentricity  oi habit  or  thought,"  which 
did  not  incajiacitate  her  for  making  a  will. 

The  following  was  the  language  of  that  part  of  the  charge 
"You  musty  in  this  connection,  then,  first  find  whether  or  iv 
the  testatrix  was  a  monomaniac,  and  ui)on  what  particid 
subject.     If  you  finc^  that  she  was  not  a  monomaniac,  then 
further  investigation  of  this  question  will  be  unnecessary, 
you  find  that  she  was,  and  on  what  subject,  you  must  t' 
ascertain  whether  the  will  was  the  result,  or  oil'spring,  of 
delusion.     The  contents  of  the  will  must  here  engage  ; 
attention.     What  was  the  object  and  intention  of  the  t 
trix  ?     Who  was  the  object  of  her  bounty  ?     Was  her  S' 
tude  for  her  imbecile  and  idiotic  daughter  natural  or  un 
ral  ?     Was  it  or  not  a  delusion,  that  she  should  es|)e 
provide  for  this  unfortunate  daughter,  and  was  her  efl 
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to  do  the  result  of  a  delusion,  or  the  honest  attempt  to  satisfy 
the  natural  yearnings  of  a  maternal  heart?     If  you  find  the 
motive  natural,  and  founded  on  facts  already  existing,  and 
not  tlio  fancies  of  a  distempere<l  intellect,  tlien  the  will  cannot 
be  set  aside  on  the  ground  of  monomania.     If  her  intention 
^vas  a  rational  one,  the  mode  in  which  she  carried  out  that  in- 
tention does  not  concern  you.     It  is  not  necessary  that  her 
metluKl  of  carrying  out  that  desii^  should  or  sliould  not  coin- 
cide with  your  own  ideas  of  wliat  would  have  been  the  best 
mode  or  manner  of  disposing  of  her  property,  so  as  most  ad- 
vantageously ami  successfully  to  accomplish  her  pur|)oses,  for 
in  the  langtiage  of  our  Code,  section  2373,  eccentricity  of 
habit  or  tliought  does  not  deprive  a  person  of  the  power  of 
making  a  testament'* 
Counsel  for  caveatrix  requested  the  court  to  charge  as  follows : 
1st.  *'Tliat  if  they  found  from  the  evidence,  the  existence 
of  insanity  in  one  of  the  children  of  testatrix,  that  fact  raises 
a  violent  ])resumption  of  its  liaving  existed  in  herself     The 
<wirt  declined  to  give  tliis  request,  saying  tliat  "it  wo*ild  be 
w  expression  of  opinion  on  the  testimony,"  but  proceeded 
forthwith  to  add  tliat,  "as  a  principle  of  law,  the  court  did 
(lot  recognize  it,  as  it  was  inconsistent  with  the  common  ex- 
P^ienoe  of  mankind." 

2<I.  **Tliat  the  rule  of  evidence  in  favor  of  affirmative  over 
**^ive  testimony  is  a  general  one,  and  if  they  find  from  the 
testimony  of  any  of  the  witnesses,  fiicts  which  tend  to  show 
•  ^hatthe  testatrix  was  insane,  such  facts  are  in  no  wise  to  be 
^•credited  because  other  witnesses  may.  not  liave  seen  the 
^•*e  or  like  facts," 

After  reading  over  the  request  the  court  said :  "  I  charge 
•^  first  sentence  of  this  request  as  a  general  rule  of  evidence, 
"tttthe  evidence  with  reference  to  sanity  or  insanity  does  not 
•**  this  question,  and  does  not  resolve  itself  into  positive 
•«  Dative  testimcny — the  facts  showing  insanity  may  be  as 
Pvtiveas  those  showing  sanity,  and  it  cannot  be  assumed  that 
^^fnat  sanity  is  the  normal  condition  of  the  mind  that  evi- 
'^^QB  t^t  any  one  is  not  sane  is  negative  in  its  character  " 
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3d.  "  That  the  jiin'  are  not  bound  to  believe  according  to 
the  number  of  witnesses  who  have  testified  before  them  ;  but 
must  consider  the  circumstances  in  which  those  witnesses  were 
placed,  their  means  of  knowlwlge,  their  connection  with  and 
relationship  to  the  parties,  and,  indeed,  anything  affecting  their 
credibility.  But  if  they  find  that  all  of  tl>em  are  unsus|>ected, 
and  of  equal  credibility,  then  they  are  to  believe  the  larger 
number  rather  than  the  smaller,  who  are  in  conflict  with  them." 

The  judge  struck  out  the  words  "  they  are  to  believe*'  and 
substituted  the  words  "they  may  believe,'^  saying,  "the  mat- 
ter of  credibility  is  left  to  the  jury.'' 

4th.  "That  the  burden  of  proof  is  upon  the  propoiinders.' 

The  court  refused  so  to  charge. 

5th.  "That  the  caveatrix  being  the  next  of  kin,  together 
with  others,  of  the  deceased,  and  as  such  entitled  to  tlie  dis- 
tribution o(  the  estate,  if  tlie  will  fails,  the  onus  probandi  is 
on  the  propounders.  They  must  make  out  a  c-ise  by  satisfac- 
tory proof  to  prevent  the  distribution,  according  to  law,  of 
the  decedent'^s  estate." 

The  court  said  I  give  you  this  in  charge,  but  it  means  as  to 
to  the  due  exeoution  of  the  will. 

6th.  "That  a  person  may  generally  appear  sensible  in  the 
ordinary  intercourse  and  transactions  of  life,  and  even  reason 
clearly  u}xhi  learned  and  scientific  subjects,  and  yet  be  tlie  vic- 
tim of  positive  derangement.'' 

The  court  gave  this  in  charge,  but  inteqxJated  the  follow- 
ing words,  "  but  if  lucid,  when  the  will  is  made,  or  if  the- 
will  be  not  the  result  or  offspring  of  the  jiorticular  derange- 
ment, the  will  need  not  be  invalid." 

7tb.  "That  if  they  sliall  find  from  the  evidence  that  th 
testatrix  was  insane  at  any  previous  period  in  her  life,  8uch«» 
mental  state  thus  proved  to  have  existed,  they  must  presume 
to  continue,  unless  they  also  find  that  it  has  been  rebutted  hy^ 
proof  equally  strong." 

The  court  refused  to  charge  this,  and  added :  I  decline 
express  any  opinion  as  to  proof  required,  and  charge  in  tl 
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language  of  the  Code,  "  that  a  mental  state  once  proved  to  exist 
is  presumed  to  continue,  but  mAy  be  rebutted  by  proof." 

8th.  "That  under  the  laws  of  this  State,  whilst  a  testator 
may  bequeath  his  entire  estate  to  strangers,  to  the  exclusion 
of  the  next  of  kin  or  heirs,  yet  in  such  wise  the  alleged  will 
should  be  closely  scrutinized,  and  upon  the  slightest  evidence 
of  aberration  of  intellect,  or  collusion,  or  frau<l,  or  any  undue 
Hifluence,  or  unfair  dealing,  probate  should  be  refused,  and 
that  the  same  rule  should  be  applied,  when  the  bequest  or  de- 
vise IS  of  a  large  or  considerable  part  of  the  estate,  to  the  ex- 
clusion of  child  or  children." 

The  court  declined  to  give  this  charge,  and  said  the  latter 
part  of  this  charge  is  true  as  a|)plicable  to  strangers,  but  not 
as  between  one  child  and  other  children. 

9th.  "That  if  the  jury  find  that  the  alleged  will  of  Mrs. 
Goldsmith  was  made  under  a  mistake  of  facts  as  to  the  exis- 
tence or  conduct  of  her  heirs-at-law,  or  any  of  them,  then 
such  will  is  inoperative  as  to  such  heir  or  heirs,  and  she  shall 
Ijc  deemed  to  have  died  intestate  as  to  such  heir  or  heirs." 

The  court  gave  this  charge  with  this  addendum:  "The 
JQry  must  see  if  there  is  any  evi<ience  of  mistake  of  fact,  as 
othei*wise  the  law  does  not  apply.  But  that  is  the  law  if  ap- 
plicable to  the  facts  before  you." 

10th.  "That  if  the  jury  find  that  Mrs.  Goldsmith  was 
generally  insane — that  is,  insane  upon  all  subjects  requiring 
'"^ntal  capacity — then  her  alleged  will  was  and  is  not  her 
'^ll,  and  that  the  same  result  follows  if  the  jury  find  she  was 

*  nioDomaniac — that  is,  a  maniac  in  r^pect  to  her  exclu- 
W  children  ;  and  that,  if  she  was  such  insane  person  or 
Monomaniac,  the  jury  must  be  satisfied  that  the  alleged  testa- 
^''^does  sjKjak  her  wishes,  unbiased  by  the  mental  disease 
^wh  which  she  was  afliicte<l." 

•  The  court  refused  to  charge  as  requested,  but  charged  this : 
If  the  jury  find  that  Mrs.  Goldsmith  was  insane  on  all  sub- 

JW^tnd  that  she  had  no  lucid  interval,  and  that  the  will 
•"•not  made  in  a  lucid  interval,  then  the  will  is  void.  If 
^"9  fiod  tliat  she  was  a  monomaniac  in  respect  to  her  exclu- 
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ded  children,  and  tliat  the  will  is  the  result  of  or  conuected 
with  that  monomania,  then  the  will  is  void;  but  if  the  will 
be  the  expression  of  a  natural  desire,  and  from  a  particular 
and  peculiar  regard  for  one  of  her  children  to  the  exclusion  of 
the  others,  and  not  the  result  of  a  delusion,  the  will  is  not 
void  on  that  account.  In  all  such  cases  it  must  appear  that 
the  testament  does  sixjak  the  wishes  of  the  testatrix,  unbiased 
by  the  mental  disease  with  which  she  was  afflicted,  if  you  find 
that  she  was  mentally  afflicted." 

The  only  facts  necessary  to  an  understanding  of  the  decis- 
ion were  as  follows:  The  age  of  the  testatrix  was  between 
eighty  and  ninety-six  at  the  time  of  her  death.  She  died  in 
the  fall  of  1866.  The  paper  sought  to  be  established  as  her 
will  was  executed  on  August  19th,  1866.  She  owned  prop- 
erty valued  at  about  $20,000  00,  yielding  an  annual  income 
of  about  $2,200  00.  She  left  four  children,  one  of  whom  was 
an  idiot,  Henrietta,  by  name,  and  one  a  widow,  with  several 
children,  in  impoverished  circumstances.  Richard  D.  Arnold 
was  her  attending  physician  at  the  time  of  her  death.  Andrew 
M.  Ross  was  her  business  agent,  and  was  shown  to  have  had 
great  influence  over  her.  The  evidence  as  to  her  sanity  was 
conflicting.  The  exi)ense  of  providing  for  the  idiot  daughter 
was  shown  to  have  been  about  $300  00  per  annum.  The  tes- 
tatrix frequently  exhibited  the  most  violent  anger  towards  all 
her  children,  without  any  apparent  cause,  though  she  always 
evinced  a  desire  to  provide  f©r  her  idiot  daughter. 

The  jury  having  retired  to  consider  of  their  verdict, .and 
having  failed  to  agree,  requested  the  court  to  charge  them 
anew  on  the  subject  of  monomania,  for  the  purpose  of  satisfy- 
ing some  of  them.  They  returned  into  the  court- room,  and 
the  court  repeated  the  language  already  quoted  from  his  gen- 
eral charge.  The  jury  again  retired,  and  brought  in  a  ver- 
dict "that  the  will  of  Esther  Goldsmith  is  good  and  valid." 

Counsel  for  caveatrix  moved  for  a  new  trial  upon  grounds 
embodying  the  exceptions  hereinl)efore  set  out,  and  u|>on  the 
allegations  of  error  in  the  charge,  and  in  the  refusals  to  cliai^ 
and  in  the  qualifications  of  requests  to  charge,  which  are  here- 


ATLANTA,  JANUARY  TKIIM,  1874.         177 


EvRiis  VB,  Arnold  et  aL 


]nl)efore  indicated.  And  upon  the  further  ground  that  the 
venliet  was  agaiuHt  the  law  and  the  evidence.  The  judge  re- 
fused to  grant  a  new  trial  upon  any  or  either  of  the  grounds. 
And  to  that  judgment  caveatrix  assigns  error,  and  prays  that 
it  may  be  reversed. 

Jackson,  Lawton  &  Basinger,  for  phiintifF  in  error. 

Hartridge  &  Chlsolm;  George  A.  Merger,  for  de- 
fendant. 

McCay,  Judge. 

As  respects  the  exceptions  of  the  plaintiff  in  error  to  the 
refusal  of  the  judge  to  charge  the  jury,  u[)on  the  effect  of  cer- 
tsun  testimony,  ami  as  to  the  rules  for  weighing  the  testimony, 
we  see  no  serious  error.  We  think  the  judge  was  right  in  re- 
fusing to  tell  the  jury  that  the  existence  of  lunacy  in  the 
daughter  afforded  a  violent  presumption  that  the  mother  was 
also  insane.  It  was  a  circumstance  to  be  considered  by  the 
jury,  and  that  is  all.  Perhaps,  too,  the  judge  was  wrong  in 
saying  tliat  such  a  pro]X)sition  was  contrary  to  common  expe- 
nence.  That,  too,  was  matter  for  the  jury  and  not  for  the 
<5^urt.  We  find  no  fault  either  with  his  refusal  to  say 
^l*at  if  insanity  is  once  proven,  it  is  presumed  to  continue 
^Dtil  its  non-existence  is  made  out  by  proof  equally  strong, 
-A^'l  that  is  true  of  this  proposition  is,  that  insanity  once 
F^ved  is  presumed  to  continue  lentil  the  contrary  state 
^  Bliown  by  satisfactory  proof  It  is  not  true  that  such 
V^  must  be  as  strong  as  was  the  proof  of  previous  in- 
•"^rty.  So,  too,  in  the  question  of  general  insanity,  the  facts 
J"*  and  con  are  positive  testimony.  If  one  man  sees  conduct 
™5cating  insanity,  and  another  sees  at  another  time  conduct 
*™>ting  sanity,  both  witnesses  give  afBrraative  testimony. 
*Wiifi8,  in  questions  of  monomania,  as  the  delusion  only  de- 
"••■•pBS  itself  when  the  subject  arises,  the  witness  who  sees 
I  Mfirtj  when  the  subject  of  the  monomania  is  before  him, 
^  *  HV  bs  00D8idei*Gd  as  giving  positive  testimony,  whilst  one 
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who  only  testifies  as  to  tlie  state  of  tlie  patient's  mind,  when 
tlie  sul)ject  on  which  tlie  delusion  exists  is  not  present  to  the 
mind,  may  be  considered  as  giving  only  negative  testimony. 
But  the  charge  was  asked  on  the  subject  of  general  insanity. 
We  think,  too,  that,  other  things  being  equal,  the  jury  ought 
to  be  governed  by  the  number  of  the  witnesses,  and  that  the 
court  ought  to  have  given  the  charge  as  asked.    But  upon  all 
these  points,  as  to  the  weight  of  evidence,  and  as  to  the  mode 
of  considering  it,  we  should  be  slow  to  grant  a  new  trial,  un- 
less it  was  plain  that  the  charge,  or  failure  to  charge,  misled 
the  jury.     These  rules  are  rather  rules  of  philosophy  than  of 
law,  and  are  only  true  in  a  general  sense.     It  is  <lif!icult  to 
find  a  case  where  witnesses  stand  exactly  equal  in  means  of 
knowing,  in  intelligence  and  credibility,  and  if  a  jury  does  be- 
lieve a  smaller  number  of  witnesses  against  a  larger,  it  is  al- 
most certain  that  there  is  a  good  reason  for  it.     But  we  think 
there  were  errors  of  the  court  on  the  trial  that  makes  it  our 
duty  to  reverse  his  judgment  refusing  a  new  trial. 

1.  We  think  this  was  the  j>ro6tt^^  of  a  will  in  solemn  form 
as  to  Mrs.  Evans.     It  seems  to  us  absurd  to  say  that  after  all 
this  immense  labor  the  result  is  only  to  have  the  will  proven 
in  common  form,  which  the  Code  says,  in  terms,  is  conclusive 
upon  nobody.     The  petition  to  the  ordinary  would  have  ac- 
corded better  with  the  practice  in  this  state  had  it  formally 
called  on  the  executors  to  prove  the  will  in  common  form, 
though  the  case  of  Garther's  will,  where  the  motion  was  ex- 
actly like  tlie  present,  shows  that  this  practice  is  not  uniform. 
In  England  the  form  is  very  much  like  that  adopted  in  the 
present  case.     It  is  spoken  of  as  calling  in  the  probate:     See 
Hayle  vs.  Hasted  and  Pearson,  6  English  E.  ReiK)rts,  31$. 
And  the  Code, section  2424, contemplates  "setting  asitle"  the 
probate  in  common  form.     We  think  that  when  the  heir-at- 
law  calls  upon  the  executor  to  show  cause  why  the  probate  in 
common  form  should  not  be  set  aside,  and  sets  forth  grounds 
attacking  the  integrity  and  validity  of  the  will,  that  this  is 
substantially  a  call  for  probate  in  solemn  form,  and  esi)ecially 
is  this  true  if  the  executor  accepts  the  issue,  and  undertakes 
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to  prove  the  will.     That  all  the  heirs  were  not  notifieil  is  not 
the  fault  of  the  caveatrix.  That  duty  fell  upon  the  executor,  and 
the  probate  here  stands  on  the  footing  of  any  other  probate  in 
solemn  form  when  for  any  reason  one  at  interest  is  not  notified ; 
this  often  happens.    Sometimes  an  heir-at-law  cannot  be  found ; 
sometimes  he  is  supposed  to  be  dead  when  he  is  not.  In  all  such 
cases  the  effect  is  that,  however  solemn  the  probate  may  be,  it 
is  stHI  an  open  question  as  to  all  who  have  had  no  notice. 
It  will  be  remembered  that  our  Code,  sections  2422,  2430, 
makes  no  special  provision  as  to  probate  in  solemn  form  when 
there  has  been  a  probate  in  common  form.     The  case  provid- 
ed for  is  where  the  executor  is  the  movant.     The  case  of  a 
motion  to  prove  in  solemn  form  after  a  probate  in  common 
form,  is  left  to  the  proceeding  as  it  was  before,  regulated  by 
practice  of  probate  courts  in  England  so  far  as  ai)plicable  to 
oar  circumstances.     The  course  pursued  here  was  very  much 
in  conformity  to  the  English  practice,  as  we  have  seen.     It 
^^as  competent  for  the  executor  to  have  notified  all  to  appear, 
and  had  he  applied  for  it,  the  court  would  have  given  as  gen- 
eral a  scope  to  the  proceeding  as  he  desired.     When  this  will 
^8  probated  by  three  witnesses  as  against  Mrs.  Evans,  she  is 
l>arre(l^  and  she  need  not  care  how  often  the  case  has  to  be 
gone  over  at  the  call  of  others.     The  prevention  of  that  is  the 
executor's  business,  and  however  often  he  may  have  it  sus- 
^tnodit  is  still  an  unproven  will  as  regards  heirs  not  notified. 
"Care  not  prepared  to  say,  either,  that  if  this  verdict  stands 
"*c  will  is  not  set  up  in  solemn  form  as  to  all  these  heira.  All 
▼^clearly  notified  of  this  proceeding,  since  all  are  witnesses 
Wore  the  court,  and  there  is  a  good  deal  of  authority  to  the 
rafectthat  all  [>ersons  who  get  notice  are  barred,  whether  made 
fcinal  parties  or  not:  Newell  vs.  Weeks,  1  Eng.  Ec.  Rep., 
*39,    We  are^  therefore,  of  the  opinion  that  the  court  should 
•    "^vc  required  the  proiK)under8  to  produce  all  the  witnesses  to 
"*  will,  or  show  a  good  legal  reason  why  they  were  not  pi'es- 

%  S.  We  think,  too,  the  court  erred  in  charging  the  jury 
^    ™*ifter  the  factum  of  the  will  was  duly  i)roveQ  the  burden 
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of  showing  the  other  requisites  ceased  as  to  the  pro{)ouii(lers, 
and  on  the  issue  of  sanity  or  insanity,  undue  influence,  etc., 
the  burden  was  on  the  caveators.  We  are  aware  of  the  fact 
that  there  are  resi>eclable  authorities  aaserting  tliis  rule.  It 
has  the  countenance  of  no  less  an  autiior  tlian  Mr.  Redfield, 
though  he  lays  it  down  rather  as  a  logical  deduction  from  cer- 
tain other  rules  than  as  the  law.  The  truth  is,  the  rule  is 
unsettled.  The  general  rule  of  law  undoubtedly  is  that  one 
is  presumed  sane  until  the  contrary  is  shown,  and  this  may 
also  be  said  of  the  rule  that  he  who  holds  the  ailirmative  of 
a  proposition  must  prove  his  assertion.  But  when  one  comes 
into  a  court  of  justice  to  give  the  proi)erty  of  a  deceased  |)er- 
son  a  different  direction  from  that  given  by  the  law,  he  takes 
upon  himself  to  prove  all  the  conditions  on  which  his  right 
depends.  In  Barry  vs,  Butlin,  1  Cart^e's,  637,  Mr.  Baron 
Park,  in  a  case  argued  before  himself,  Lord  Brougham, 
Mr.  Bosanquet,  justice,  and  Erskine,  chief  justice,  iu 
bank,  sitting  as  a  committee  of  the  Privy  Council,  says: 
"The  strict  meaning  of  the  term  ^ onu^ probandV  is,  that  if 
no  evidence  is  given  by  the  party  on  whom  the  bunleu  is 
Ciist,  the  issue  must  be  found  against  him.  In  all  cases  this 
onuH  is  cast  upon  a  party  propounding  a  will.  It  is  in  gen- 
eral discharged  by  proof  of  capacity  and  the  fact  of  execu- 
tion." In  Harris  vs.  Ingle<low,  3  P.  Wms.,  it  is  said,  *'  The 
proof  of  a  will  is  attended  with  more  solemnity  than  a  dee*l, 
and,  therefore,  in  equity,  in  the  case  of  a  will,  it  is  always  nec- 
essary to  prove  the  sanity  of  the  testator.  In  Gerrish  w. 
Kasson,  22  Maine,  438,  441,  the  chief  justice  says,  "the  power 
to  make  wills,  and  the  manner  of  making  them,  de()ends  up- 
on certain  statutory  provisions,  one  of  which  is  that  the  tes- 
tator be  of  sound  mind.  The  presumption  that  the  {lersoQ 
making  a  will  was  at  the  time  of  sound  mind,  is  not  the  same 
as  in  the  case  of  making  other  instruments,  but  the  sanity 
must  be  proved."  In  Connecticut  this  same  rule  is  laid  down : 
8  Connecticut,  261.  So  in  Tuff  r«.  Hasmer,  14  Michigan. 
Mr.  Baron  Park,  in  the  case  of  Barry  vs,  Butlin,  1  Cartee's, 
638,  above  referred  to,  says,  "  the  rules  are  two:  1st.  That  the 
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(mus  probandi  lies  in  every  case  upon  the  party  propounding 
the  will,  and  lie  must  satisfy  the  conscience  of  the  court  that 
the  instrument  s^  propounded  is  the  last  will  of  a  free  and  ca- 
jxible  testator."     And  this  rule  is  elabonitely  established  in 
Crowninshield  vs.  Crowninshield,  2  Gray,  524:     See  also  the 
case  of  Delafield  vs.  Parish,  22  New  York  Court  of  Appeals, 
page  9.     Indeed,  whilst  there  seems  to  be  some  diversity  as  to 
vrhat  rule  shall  control  the  mind  in  deciding  the  question,  even 
Mr.  Redfibld  admits  that  the  practice  is  almost  universal  to 
require  the  propounders  to  examine  the  witnesses  as  to  the 
question  of  capacity  and  freedom.     And  this  has,  so  far  as  we 
know,  always  been  the  rule  in  this  state.  In  Potts  vs.  Houses 
6  Georgia,  334,  which  was  a  case  most  laboriously  argued, 
and  has  been  a  leading  case  on  wills  in  this  state,  one  of  the 
points  made  and  decided  was,  upon  whom,  on  an  appeal,  does 
th&  ^^ onus  probandi''  rest  in  an  issue  of  devisavit  vel  noii;  and 
then,  too,  the  great  issue  was  the  capacity  of  the  testator,  and 
on  this  point.  Judge  Lumpkin  delivering  the  opinion,  says: 
"They  (the  propouuders)  must  not  only  prove  that  the  instru- 
ment purporting  to  be  a  testamentary  paper  was  formally  ex- 
^uted,  but  that  the  testator  was  of  sound  and  disposing 
inind."    Th«  practice  is  to  put  the  witnesses  upon  the  stand 
^  ask  them  as  to  the  execution,  and  then  to  ask  questions 
bringing  forward  the  state  of  the  testator's  capacity. 

I  am  not,  myself,  prepared  to  say  that  the  general  doctrine 
^*  the  law  as  to  sanity  is  to  be  entirely  disregarded.  Un- 
doubtedly sanity  is  the  normal  condition  of  man,  and  if,  on 
an  examination  of  the  circumstances  attending  the  execution 
^bing  unusual  appear ;  if  the  testator  appear  to  be  aware  of 
Woit  be  is  doiug,  and  acts  as  sane  men  do,  I  am  of  the  opin- 
^^  that  a  prima  facie  case  is  made  out,  at  least  that  a  ver- 
wfcrthe  will  would  be  justified,  if,  when  the  facts  are  de- 
WW,  the  act  as  done  is  done  as  sane  men  do  things — as  if  a 
SMUkask  a  witness  to  attest  his  will,  and  the  witness  do  so  on 
itobdog  signed  by  the  testator — the  very  act  of  signing,  in- 
,.  ^Vmtljy  is  a  sane  act.  Unless,  indeed,  it  appear  that  the 
fcihfar  wts  previously  insane,  when  the  other  rule,  to-wit: 
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the  presumption  of  the  continuance  of  the  same  coudition 
would  doubtless  require  something  more  than  a  sane  act  at  a 
particular  period.  Still  the  rule  is  undoubted,  that  it  is  a  part 
of  the  propounder's  case  to  prove  tlie  sanity  and  freedom  of 
the  testator,  and  unless  the  jury  be  affirmatively  satisfied  that 
the  testator  was  of  sound  and  disposing  mind,  they  should 
find  against  the  will.  We  do  not  mean,  however,  to  lay  down 
any  rule  as  to  theamount  of  evidence,  as  that  is  with  tlie  jury. 
All  we  intend  to  say  is  that  the  burden  is  on  the  propounders 
to  satisfy  the  jury,  as  a  fact,  that  the  testator  was  sane  and 
free. 

4.  It  was,  in  our  judgment,  a  serious  error  in  the  judge  to 
charge  the  jury  as  he  did,  with  regard  to  the  effect  to  be  given 
by  them  in  their  consideration  of  the  case  to  the  dispositions 
of  the  will,  and  to  say  to  them  that  if  the  desire  to  provide 
for  the  poor  child  who  gets  a  life  estate  under  the  will  was  a 
natural  and  just  one,  it  was  no  concern  of  theirs  to  enquire 
whether  the  mode  she  took  was  a  wise  and  proper  one. 

The  general  rule  in  questions  of  the  character  made  by  this 
record,  the  reasonableness  or  unreasonableness  of  the  disposi- 
tions of  the  will  is  a  prime  element  for  consideration  :  Clark 
V8,  Fisher,  1  Paige,  171.     And  such  is  undoubtedly  the  rul© 
of  common  sense  and  just  reasoning.     We  judge  men  justj^ 
this  way  in  all  the  issues  of  life — an  insane  act  is  proof  of  aim. 
insane  mind;  an  unreasonable,  foolish  act,  is  the  ordinary  antl 
usual  proof  of  a  disturbed  mind.     And  this  rule  seems  in  »- 
general  way  to  be  admitte<l  by  the  charge.     But  the  qualifi^ 
cation  put  upon  it,  as  it  seems  to  us,  takes  away  its  whole  eP- 
feet.     "Although  the  testatrix  was  a  monomaniac  as  to  her  ex- 
cluded children,  even  then,  if  her  desire  to  provide  for  the 
idiot  child  be  natural,  the  mode  she  takes  to  provide  for  that 
child,  however  foolish,  unreasonable,  insane  it  may  be,  is  not 
for  your  consideration."     Why  not?     If  the  provision  itself 
be  a  foolish  and  unnatural  one;  if  it  puts  this  very  darling 
in  strange  hands  and  under  unnatural  influences,  if  the  verjr 
provision  be  itself  an  unreasonable  and  unnatural  act. 

We  do  not  intend  to  pass  upon  the  weight  to  be  given  to 
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the  dispositions  of  this  will ;  we  only  say  that  it  was  error  to 
withdraw  from  the  jury  the  consideration  of  the  striking  fact 
that  the  property  of  the  testatrix,  by  the  very  terms  of  even 
this  provision,  for  this  sole  blood  kin,  goes  to  strangers,  to  the 
exclusion  of  her  children. 
Judgment  reversed. 


Marcellus  O.  Markham,  plaintiff  in  error,  vs,  ELrzABtrrH 

P.  O'Connor,  defendant  in  error. 

1.  When  a  mortgagee  is  present  at  an  auction  sale  of  t]»e  property  by 
the  mortgagor,  and  it  h  announced  at  the  nale  by  the  auctioneer  that 
tbe  title  is  perfect  and  clear,  or  unincumbered,  and  he  failn  to  make 
any  correction  of  said  announcement,  and  a  pnrchnser  buys  under  tbe 
impre^sioa  that  he  is  getting  an  unincumbered  tiile,  and  takes  a  deed, 
and  pays  his  money  under  such  impression,  the  mortgagee  is  estopped 
from  setting  up  his  mortgage,  even  though  the  mortgage  was  duly  re- 
corded at  the  time  of  the  sale. 

2-  Xor  \i  it  required  that  the  mortgagee  shall  have  failed  to  correct  the 
fiilse  impression  made  by  such  announcement,  with  any  fraudulent  in- 
tent.  It  is  sufficient,  th'tt  to  permit  the  mortgage  now  to  be  enforced, 
vlll  operate  as  a  fraud  on  the  purchaser. 

Estoppel.  Mortgage.  Registry.  Before  Judge  Hopkins. 
Fulton  Superior  Court.     April  Term,  1873. 

On  the  19th  day  of  July,  18G6,  William  Markham,  by 
"Ced  of  warranty,  conveye<l  to  Holmes  Sells,  city  lot  num- 
Wr  sixty-two  in  the  city  of  Atlanta,  comprising  one-half 
*^  of  ground,  fronting  on  Marietta  street,  and  extending 
"•ck  to  Walton  street.  For  the  purchase  money  of  this  lot, 
8elb  executed  to  Marcellus  O.  Markham,  the  son  of  the  afore- 
^i  William  Markham,  to  whom  the  latter  had  given  the 
"*wt|hi8two  promissory  notes,  each  for  the  sum  of  $5,000; 
*6due  thirty  days  thereafter,  and  the  other  due  on  the  25tli 
^  of  December,  1866.  To  secure  the  payment  of  these  two 
*wto,  Sells  simultaneously  executed  to  said  Marcellus  O. 
*Abam  his  mortgage  on  the  same  property — ^reciting  in 
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the  mortgage  that  it  was  executed  to  secure  the  payment  of 
said  notes,  as  the  purchavse  money  for  said  city  lot,  number 
sixty-two.     Tliis  mortgage  was  duly  recorded  in  eleven  days 
from  its  date,  to-wit:  on  the  30th  day  of  July,  186G.     8ome 
short  time  thereafter.  Sells  divided  the  single  lot  into  several 
lots,  m()ve<l  the  house  that  was  on  Marietta  street  back  on 
Walton  street,  an<l  then  resold  the  half  fronting  on  Walton 
street,  to   Marcel  1  us  O.  Markham  for   $6,000  00.     Out  of 
this  fund,  addc^l  to  other  payments,  Sells  discharge<l  the  note 
for  $5,000  00  first  falling  due,  and  received  from  Marcel- 
lus  a  note  for  $3,000  00,  a  balance  due  to  Sells  on  said  last 
sale.     Markham  desired  this  sum  of  $3,000  00  to  be  credited 
on  the  remaining  note  for  $5,000  00  not  then  due,  but  Sells 
w^ould  not  agree  to  that  credit.     lie  after wai*ds  negotiated 
this  latter  note  of  $3,000  00  in  bank.     He  divided  up  the 
remainder  of  lot  sixty-two  uito  four  lots,  fronting  on  Mariet- 
ta street,  and  sold  them  at  public  auction  on  the  13th  day  of 
September,  1866.     At  this  sale,  Patrick  O'Connor  and  his  as- 
sociates purchased  two  of  the  lots — gave  their  notes  to  Sells 
for  the  purchase  money,  and  took  his  obligation  to  make  a 
valid  title  when  the  notes  should  be  paid.     These  notes  were 
negotiated  by  Sells  to  Dobbins  and  others.     When  the  last 
note  given  by  Sells  to  M.  O.  Markham  became  due,  it  was 
not  paid.     Markham  proceeded  to  foreclose  his  mortgage,  anr 
obtained  a  rule  absolute.     An  exwution  issued,  and  was  levies 
by  the  sheriff  on  the  property.     Before  the  day  of  sale,  O'Cor 
nor  obtained  an  injunction.    His  bill  charges,  "  that  at  the  tin 
said  sub-divisions  of  said  half  of  sai<l  city  lot  were  sold,  tl 
said  Holmes  Sells  caused  proclamation  to  be  made  before  t 
sale  commenced,  to  the  pei-sons  who  had  assembled  on  the  1- 
to  bid  for  the  same,  by  George  W.  Adair,  his  auctioneer  a 
agent  upon  that  occasion,  that  the  title  to  the  said  land  ^ 
perfectly  good,  and  that  the  same  was  unincumbere<l  by 
or  otherwise,  and  that  the  purchasers  would  get  a  goixl 
unincumbered.  That  at  the  time  said  announcement  was  iv 
to  the  best  of  your  orator's  information  and  belief.  Marc 
O,  Markham  was  present — heard  the  announcement  nia< 
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George   W.  Adair,  the  said  auctioneer  for  Holmes  Sells — 
knew  that  your  orator,  as  well  as  the  other  bidders,  wore  bid- 
ding for  said  property  with  the  understanding  that  the  titles 
were  good,  or  that  tliey  would  get  a  good  title  unincumbered 
to  such  imrcels  as  they  should  bid  off.     Hiat  this  was  the 
impression  j)roduced  upon  the  mind  of  your  orator.     Yet  the 
said  Marcellus  O.  Markham  did  not  make  known  to  the  bid- 
ders or  to  your  orator  that  he  held  a  mortgage  upon  the  prem- 
ises, which  was  outstanding  and  unsatisfied ;  which  failure 
of  the  said  Marcellus  O.  Markham,  the  niortgagce,  your  ora- 
tor charges  to  be  a  fraud  upon  the  rights  of  your  orator." 
The  bill  prays  that  said  Markham,  and  the  sheriff,  be  enjoined 
from  selling  the  portion  of  property  bought  by  complainant 
and  his  associates  (all  of  which  lie  now  claims — having  i)aid 
all  the  purchase  money  except  §400  00,)  and  for  such  other 
relief  as  the  circumstances  may  require,  etc.     Discovery  was 
Mfaived. 

The  answer  of  defendant  admits  tliat  Sells  sub-divided  the 
land  fronting  on  Marietta  street  into  four  lots,  and  sold  the 
same  at  public  auction,  but  says  he  is  informed  there  were 
two  sales,  one  of  two  of  the  lots  in  September,  1866,  and  the 
other  in  July,  1867.  The  defendant  is  informed  that  com- 
plainant purchased  at  the  first  sale,  and  at  that  sale  defendant 
thinks  he  was  present,  though  at  first  he  did  not  remember 
"C  was  present ;  but  denies  that  he  heard  any  such  proclama- 
tion that  the  purchaser  would  get  a  perfect,  unincumbered 
title,  as  alleged  in  complainant's  bill,  and  denies  that  he  had 
►  any  agency  in  creating  any  such  understanding  or  im2)ression 
00  the  mind  of  complainant  or  other  person,  or  was  in  complici- 
fy  or  privity  with  any  person  who  did  create  such  an  under- 
•twjding  or  impression.  He  denies  that  he  committed  any  fraud 
on  complainant.  Says  Sells  was  then  in  goml  financial  condi- 
!,  ^tWQaDd  report,  and  it  never  occurred  to  him  that  he,  or  anybody 
..  •'•iwasin  danger  of  suffering  loss,  or  that  the  title  could  be 
"Osbtful.  He  states  that  complainant  had  notice  of  the 
■Wrtgage,  before  he  paid  all  the  purchase  money,  from  Wil- 
Banlbrkham,  and  that  the  mortgage  itself  was  duly  record- 
yoi.,ui.  18. 
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ed  as  required  by  law.  He  admits  the  mortgage  19  entitled 
to  two  credits,  one  of  §1,400  00,  amount  paid  by  Healey  for 
one  of  the  lots  at  second  sale ;  and  one  of  $200  00,  anmoaot 
collected  from  Peck  on  lunil)er  bill,  due  by  Peck  to  Sells. 
The  remainder  of  tlie  note  for  $5,000  00,  secured  by  said 
mortgage,  the  answer  insists  is  justly  due,  and  ought  to  be 
collected  out  of  the  lots  levied  on. 

On  the  trial,  the  deed  from  William  Markham  to  Sells,  the 
mortg-age  from  Sells  to  M.  O.  Markham,  the  bond  for  titles 
from  Sells  to  O'Connor  and  others,  and  the  mortgage  fi.Jc^y 
and  entries  on  each,  all  being  exhibits  to  complainant's  bill, 
were  considered  in  evidence. 

The  complainant  examined  George  W.  Adair,  Holmes 
Sells,  Miles  G.  Dobbins,  J.  A.  Hayden  and  C.  W.  Hunnicutt, 
on  the  stand,  and  read  the  depositions  of  John  J.  Thrasher 
and  Thomas  Alexander. 

George  W.  Adaik  testified  as  follows:  "  After  I  had  adver- 
tised the  property,  I  met  Wni.  Markham  on  the  streets.    I  had 
an  impression  about  this  property  having  been  sold  by  Coe't 
administrator,  and  that  orphans  were  interested  in  it.     Th* 
proi)erty  had  been  sold  by  the  administrator  for  Confederat 
money.     I  had  doubts  about  such  titles  lx»ing  good,  becau? 
of  their  being  Confederate  transactions.    It  was  soon  after  t\ 
war,  and  I  did  not  know  how  such  titles  would  be  held, 
met  William  Markham  and  satisfied  myself  on  this  poi 
He  traced  the  titles,  and  said  the  property  had  been  sold 
Judge  Hayden  as  administrator,  etc.,  of  Coe.    He  said  nc 
ing  about  any  mortgage,  for  I  never  dreamed  of  such  a  th 
After  I  had  thus  satisfied  myself  that  the  titles  were  corre 
announced  that  the  titles  were  good  as  far  as  I  knew,  ai 
invited  buyers  to  come  up,  as  I  thought  they  wouhl  get 
titles.     I  announced  distinctly  that  they  were  good  tith 
I  had  relieved  my  own   mind  by  talking,  as  I  have 
with  William  Markham  about  how  it  came  from  Judore 
The  lots  sold  well;  brought  every  dollar  they  were  ' 
Calvin  W.  Hunnicutt  was  bidding,  and  I  followed  hii 
my  eye  as  he  moved  round,  and  in  this  way  I  saw  Ma 
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O.  Markham  sitting  on  the  st<»ps,  and  Hunnicutt  sat  down 
by  him.     I  did  not  know  when  Markham  came;  saw  him 
for  the  first  time,  as  stated,  when  Hunnicutt  was  bidding.     I 
knew  nothing  about  a  mortgage,  and  I  announced  nothing 
about  one.     I  do  not  know  whether  Marcelhis  Markham 
heard    my  announcement.     I  said  the  chain  of  titles  came 
from  ohl  Judge  Cone  to  Coe,  and  tlien  to  William  Markham; 
I  wjis  trying  to  make  known  the  general  idea  that  the  titles 
eaine  through  a  good  crowd,  and  was  a  clear  claim.     As  I 
said  at  first,  there  was  some  question  about  the  validity  of  ti- 
tles where  the  payments  had  been  made  in  Confederate  mon- 
ey; I  wished  to  relieve  the  crowd  of  any  such  impression 
about  this  property.     There  was  a  kind  of  doubt  on  all  of  us, 
as  I  said,  alx)ut  Confederate  titles;  I  knew  nothing  about  any 
mortgages,  or  incumbrances,  or  liens;  I  said  everything  I 
could  to  induce  everybody  to  believe  the  titles  were  good ;  it 
never  occurred  to  me  that  it  was  incumbcre<l,  coming  as  it 
<lid  from  these  persons.     At  that  time  Sells  was  gocxl ;  he  was 
flush;  he  had  a  good  deal  of  property  at  the  time.     If  I  had 
^n  a  bidder,  and    known  of  a  mortgage,  I  should  have 
wanted  it  cleared  up,  though  I  should  have  thought  that  he 
could  have  cleared  up  the  mortgage,  as  he  was  rich  at  the 
t^rne.    I  always  make  statement  about  titles  at  the  beginning 
<>*  asale,  and  then  *  inject'  it  through  the  sale." 

Holmes  Sells  testified  as  follows:  "I  saw  Marcelhis 
Jjarkham  at  the  sale,  and  before  the  sale.  I  talked  with 
iiarcellus  before  and  after  the  sale;  I  don't  remember  what 
stalked  about.  He  seemed  anxious  that  the  property  should 
"''ngagood  price.  There  was  no  understanding  between  us 
^hat  should  be  done  with  the  proceeds;  I  had  no  agreement 
^th  him  at  all.  He  did  not  consent  or  object  to  the  sale.  He 
^•*> there  all  tlie  time.  He  said  nothing  for  or  against  the 
«— iiothing  to  me,  at  least.  No  doubt  he  thought  it  good 
P'^pcrty;  all  thought  so.  I  dont't  know  of  anything  being 
•why  any  one  about  mortgages  or  liens;  if  there  had  been 
•^tiling  Baid  about  it,  I  should  have  been  likely  to  have 
■•W  it   I  possessed  property,  and  was  solvent  then ;    I  have 
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failed  since  tliat  time,  and  am  now  insolvent.  I  don't  re- 
member that  Marcellus  Markham  and  myself  ha*!  any  con- 
versation about  the  sale.  He  knew  that  j)ersons  were  bidding 
upon  the  property,  but  I  do  not  know  that  he  knew  they  were 
bidding  with  the  expectation  of  getting  good  titles.  I  don't 
remember  that  I  heard  the  announcement  made  by  Colonel 
Adair  about  the  property." 

Cro88-examined:  '*  My  purpose  in  that  sale  was  certainly 
honest,  and  I  had  no  intention  to  defmud  any  one;  I  don't 
think  Marcellus  Markham  had  either.  I  don't  know  whether 
I  authorized  Adair  to  make  the  statement  he  n)ade,  but  it  was 
understooil  that  I  would  make  a  good  title,  and  probably  a 
warranty  title.  I  have  no  idea  that  Marcellus  Markham 
wished  to  entrap  any  i)urchaser;  I  did  not  intend  to  entrap 
any  one.  I  had  no  doubt  I  should  be  able  to  make  a  good 
title.  If  I  had  been  solvent  when  the  notes  secured  by  the 
mortgage  became  due,  I  should  have  paid  them  off.  All  of 
this  trouble  grows  out  of  my  insolvency.  I  did  not  hear 
Marcellus  Markham  say  anything  about  the  mortgage;  I  had 
only  an  ordinary  conversation  with  him.  I  did  not  hear  him 
encouraging  bidders.  I  cxi)ected  to  pay  the  mortgage,  as  I 
then  stood,  and  certainly  expected  to  make  a  good  title;  I  did 
sell  the  purchaser  a  go(Kl  title  so  far  as  I  knew  at  the  time. 
I  had  not  a  doubt  about  lifting  the  debt;  the  mortgage  was 
for  the  i^urchase  money  that  I  owed  on  the  property.  If  I 
had  heard  Adair  tell  the  purchasers  that  they  would  get  good 
titles,  I  should  have  thought  it  was  true.  I  never  thoughts 
anything  about  the  mortgage  coming  in  tlic  way  at  all.  Ther^ 
was  no  agreement  as  to  what  was  to  be  done  with  the  proceeds^ 
nothing  was  said  by  cither  of  us  about  tliat." 

M.  G.  Dobbins  testified  as  follows:  "I  got  some  notes 
from  Sells,  on  O'Connor,  before  they  were  due.     Sells  was 
considered  good  in  those  days;  I  considered  him  good  at  the 
time.     I  treated  him  as  I  did  others  under  the  rules  of  the 
bank.     I  considere<l  his  obligations  good." 

J.  A.  HaydEiV  testified  as  follows :    "  Was  at  the  sale. 
Marcellus  Markham  was  there.      Adair  anuounced   that  a 
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mail  won  I J  get  a  perfect  title  if  he  bought  the  property.  I 
don't  think  there  was  anything  siiid  about  incunibrances.  I 
should  have  heard  it  if  there  was.  Marcel  I  us  was  at  the  sale  ; 
don't  know  when  he  came  on  the  grounds/' 

Cross-examined. — ** Sells  was  considered  rich.    I  considered 

hiiu  worth  from  $20,000  to  $40,000  00.    From  report,  he  was 

considereil  good   at  tlic  time.     I  bid  on  the  property;  I  was 

not  influenced  by  Marcellus  Markliam's  being  there.     His 

presence  made  no  difference  to  me  at  all." 

P.  O'Connor  testified  as  follows :  "  Is  complainant.    Was 
not  at  the  sale.    Partner,  McGuire,  was  there.     Witness  paid 
the  notes.    Has  only  bond  for  titles.    Not  at  the  sale,  and  took 
ao  action  on  account  of  Marcellus  Markham's  presence  there." 
Calvin  W.  Hunnicutt  testified  as  follows :  **  Was  pur- 
chaser of  one  of  the  lots.     Was  at  the  sale,  and  bid  it  off  my- 
self.   I  saw  Marcellus  Markham  there.     I  and  Tom  Alex- 
ander were  sitting  on  the  steps  together.     Adair  was  crying 
the  property  at  the  time.     Marcellus  Markham  was  sitting 
on  the  steps  above  me.     He  touched  me  on  the  shoulder,  and 
fiaid  it  is  good  pro|)erty,  and  is  worth  more  money  than  it 
is   bringing.     Adair  went  through  the  history  of  the  prop- 
erty, which  I  knew  to  be  correct,  as  I  had  known  the  proj)- 
crty  from  1848.     I  knew  who  settled  it,  who  built  the  steps, 
^.,  but  I  <lid  not  know  of  any  mortgage  on  the  property. 
Adair  gtatecl  how  the  titles  had  passed,  and  that  there  was  no 
«hado\v  of  doubt  tliat  the  titles  were  gowl.     He  referred  to 
"^ose  through  whom  the  titles  came,  and  said  that  Judge  Hay- 
^%  William  Markham  and  Dr.  Sells  were  present,  pointing 
.    *o  Aem,  and  that  the  titles  came  through  them.     I  have  no 
«oubt  but  that  everv  man  who  could  hear,  did  hear  Adair's 
•**l«nent8.    I  recollect  it  very  distiivctly.     All  the  lots  were 
**M  Qiider  the  announcement." 
•        Ortm-examined. — "I  did  not  see  Marcellus  Markham  go 
•*>y.    I  am  not  certain  he  staid  or  went  away.     I  bought 
*"* property  on  my  own  judgment  of  its  value,  and  not  from 
•l«t Marcellus  Markham  said.     Dr.  Sells  was  good  at  that 
^i8  fiur  as  I  know.     I  had  no  doubt  but  that  Sells'  titles 
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were  good.     I  took  a  warranty  title  from  him.     The  sale  wad 
ujion  different  payments." 

Jobs  J.  Thrasher  testified  as  follows:  "I  was  present  at 
the  sale  alhided  to.     As  well  as  I  now  remember,  George  W. 
Adair  said  that  the  titles  were  good.     Adair  made  the  im- 
pression on  my  mind  that  the  titles  were  perfect.     The  state- 
ment was  made  so  that  all  the  bidders  or  other  persons  present 
could  have  heard  it.     I^was  made  liefore  the  sale  comnteneed. 
I  cannot  say  whether  Marcel  I  us  O.  Mark  ham  was  present  at 
the  first  statement  made  by  Adair,  bnt  Adair  made  about  the 
same  statement  at  the  sale  of  the  different  divisions  of  the 
lots,  and  Marcellus  O.  Markham  was  there  during  tlie  sale, 
for  1  had  a  conversation  with  him.     The  lot  bought  by  com- 
plainant was  al)oat  the  fourth  one  sold.    He  did  not  contra- 
dict said  statement.     On  the  contrary,  my  impi*ession  is  that 
I  had  some  doubt  about  the  proi)erty  being  paid  for,  and  adl- 
ed  the  defendant  to  me,  and  I  think  I  askeil  him  if  the  land 
'W'as  i>aid  for,  and  the  in>pression  left  on  my  mind -was  that 
everything  would  l)e  made  right ;  he  was  near  enough  to  have 
hcaixl  the  statement.     He  gave  no  notice  of  any,  lien.     He 
must  have  known  tl>e  property  was  selling  as  the  property 
of  Sells.     I  think  there  were  two  sales  took  plac*e  in  connec- 
tion with  this  property  of  Sells',  on  Marietta  street.    I  was- 
present  at  both.    I  cannot  say  timt  Markl>au>  was  prest^it  at 
both  ;  I  don't  remember  seeing  him  at  but  oi>e.     Adair  did 
make  the  same  announcement  at  each  siile;  lie  stated  that  the* 

m 

title  would  l>e  made  perfect  wl>en  tlie  purdiase  money  was 
paid,  and  I  don't  remember  his  saying  anything  about  liens 
or  incumbrances.  Sells  was  considered  well  off  when  tl»e  sale 
took  place.  Tlie  annoimcement  of  Adair  referred  to  a  per- 
fect title,  by  whidi  we  understood  that  there  were  no  difficul- 
ties about  the  title,  or  lion  on  the  property.  That  is  what 
ordinary  ]>eople  mean  b\"  a  perfect  title." 

Thomas  Ai^exaxder  testified  as  follows:  "I  was  present 
at  the  sale  alluded  to.  Adair  said  to  those  present  that  the 
titles  were  good,  and  remarked  that  Sells  and  the  one  from 
whom  he  had  bought  the  lot,  to- wit:  M.  O.  Markliam^  were 
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present  at  the  time  he  was  talking.     TIic  statement  of  said 
Adair  was  made  so  that  all  the  bidders  present  could  hear  it, 
and  it  was  before  the  sale  coramenee<l.     Said  M.  O.  Markham 
yiBs  present  at  the  time  the  auctioneer  made  the  statement, 
and  the  auctioneer  referred  to  his  presence,  and  also  to  that 
of  Dr.  Sells.     He  did  not  contradict  the  statement;  he  was 
near  enough  to  have  heard  it.     He  gave  no  notice  of  any 
lien  on  the  property.     He  knew  it  wras  being  purchased  as 
the  property  of  Holmes  Sells.     Marcel  1  us  O.  Markham  was. 
present  encouraging  the  sale,  and  gave  no  notice  of  any  claims 
he  had  uj>on  it.     I  saw  Markham  present;  he  was  there  be- 
fore the  sale  commenced,  and  remained  until  it  closed,  in  hear- 
ing of  the  auctioneer.     I  think  two  or  three  lots  were  sold, 
and  then  the  sale  was  stopped  by  Sells.     I  don't  know  when 
the  other  sale  took  place ;  I  was  not  present  except  at  the  one 
alluded  to ;  can't  rememl)cr  the  day  of  the  week  or  month.    He 
(Adair)  stated  at  the  first  sale  there  was  no  encumbrance  on 
^e  property,  and  I  was  not  present  at  the  others.     Dr.  Sells 
was  considered  good  at  that  time — not  wealthy." 

The  court  charged  the  jury:  "If  Adair,  as  Sells'  agent,  an- 
nounced that  the  title  was  unincumbered,  or  was  clear,  good 
*nd  j)erfect,  and  defendant  was  present  when  the  announce- 
nient  was  made,  and  complainant,  or  those  interested  with  him 
w  the  purchase,  bid  on  the  property  and  became  the  purchaser 
•^  the  sale,  with  the  understanding  that  the  title  was  unincum- 
°^,  or  was  clear,  good  and  perfect,  and  defendanf,  Mark- 
"Wa,  heard  the  announcement  of  Adair,  and  did  not  correct 
^impression  made  by  it,  and  did  not  make  known  the  ex- 
*^oeof  his  lien,  such  conduct  would  amount  to  a  fraud,  and 
"^  would  be  prevented  from  setting  up  his  mortgage  lien 
•junat  the  purchaser." 
To  this  charge  defendant  excepted. 

Tlie court  also  charged  the  jury:  " It  is  not  meant  by  this 
■•*  defendant,  Markham,  should  have  done  any  particular 
••t  If  the  circumstances  were  such  as  called  upon  him  to 
*k*  known  his  lien,  if  he  knew  that  complainant  was  pur- 
•Mng  with  the  impression  produced  by  the  alleged  announce- 
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ment  of  Adair,  and  he  eiKH)nrage<l  or  *H)untenanced  the  sale, 
or  remained  silent  and  failed  to  give  noticx?  of  or  make  known 
his  lien,  he  cannot  be  ^hcanV  to  set  it  npagtiinsteomplainant. 
The  question  is,  whether  sueh  impression  wiis  made  njK)n  the 
mind  of  the  purchaser,  or  whether  defendant,  Markham,  by 
any  act  or  by  his  silence,  upon  a  reasonable  construction,  gave 
countenance  to  the  sale,  or  assente<l  to  it,  and  caused  or  j)er- 
mitted  the  purchase  to  be  made  under  the  impression  made 
by  the  announcement." 

To  this  charge  defendant  excepted. 

The  counsel  for  defendant  requestetl  the  court  to  charge  the 
jury,  "that  fraud,  or  no  fraud,  is  the  material  fact  in  issue  in 
this  case." 

The  court  refusetl  so  to  charge,  and  the  defendant  excepte<l. 

The  counsel  for  defendant  also  requested  the  court  to  charge 
the  jury,  "that  the  bunlen  of  proving  fraud  in  this  case  is  on 
the  complainant,  and  unless  the  complainant  has  furnisiied 
evidence  which  satisfies  the  jury  that  the  defendant  was  guilty 
of  fraud,  they  must  find  for  the  defendant." 

The  court  refused  to  give  this  charge,  and  defendant  ex- 
cepted. 

The  counsel  for  the  defendant  also  requested  the  court  to 
charge  the  jury,  "that  the  presence  and  silence  of  Markham 
at  the  sale  are  not,  alone,  sufficient  to  t^stop  Markham  from 
asserting  his  mortgage  lien,  but  the  jury  must  go  further  and 
be  siitisfti'd  from  the  evidence  that  such  presence  and  silence 
oi)enite<1  a  fraud  on  complainant,  in  the  light  of  tlie  facts  as 
they  then  existed." 

The  court  refused  to  give  this  charge,  and  defendant  ex- 
cepted. 

The  jury  returned  a  verdict  per[X)tually  enjoining  the  col- 
lection of  the  mortgage. 

The  defendant  movetl  for  a  new  trial  on  all  the  charges  and 
refusals  to  charge,  as  al)ove  set  forth,  and  also  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  and  decid- 
e<lly  and  strongly  against  the  weight  of  evidence. 

The  new  trial  was  refused,  and  defendant  excepted. 
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B.  H.  IIiLL  &  Son;  Julius  L.  Brown,  for  plaintiff  in 
ern)r. 

1st.  Estoi>j)els  are  not  favore<l  l)y  the  courts :  Code  of  Geor- 
gia, section  3753;  11  Georgia,  271. 

2d.  Estop[>els  are  based  upon  frauds  and  to  create  them  five 
things  must  concur:  Statemeuta  or  admissions  must  Ikj  made, 
or  acts  done :  13  Georgia,  492  and  cases  cited ;  20  Ibid,  GOO; 
3  Hill,  N.  Y.,  222;  5  Denio,  157;  18  Com.,  138;  6  Ad. 
aud  El.,  469;  14  Cal.,  280;  2  Vern,  554;  19  Wend,  563; 
1  Peere  \Vms.,394;  19  Alabama,  121;  9  Michigan,  131 ;  4 
Joues'  Eq.,  54 ;  28  Me.,  525.  Mere  silence  will  not  l)e  enough ; 
there  must  be  something  positive  said  or  done:  31  Penn.  St., 
331;  16  Penn.  St.  R.,  364;  3  Watts,  240;  7  Barr,  233;  2 
Rawle,  89;  6  Cush.,  215.  There  must  be  an  intention  to 
deceive,  or  such  gross  negligence  as  amounts  to  fraud:  17 
Georgia,  447;  5  Hill,  157:  8  Wend.,  483;  17  Ver.,  449; 
ISConu.,  444;  3  Strob.  L.,  367;  3  Hill,  222;  25  Conn., 
118;  21  Ibid,  451 ;  29  Ibid,  109;  8  Barb.,  102;  31  Penn. 
St.,  331;  41  N.  H.,  465.  The  purchaser  must  have  been 
influencetl  .to  act  by  the  statement  so  made,  or  the  act  done. 
He  must  have  acted  npon  this,  and  not  uj>on  his  own  jndg- 
'neut:  Code,  section  2634;  30  Georgia,  722;  29  Ibid,  312; 
17 /6W.,  449,  515;  1  Seld.,  401 ;  3  Hill,  222-5;  5  Denio, 
157;  8  Barb.,  102;  21  Conn.,  451;  25  Ibid.,  118;  14  Cal., 
2W;6  Ga..  458;  3  Strob.  L.,  367;  9  Ga.,  23  ;12  Ibid,  53; 
13  Ibid.,  516 ;  20  Ibid,  517 ;  45  Ibid.,  214.  He  must  not 
^'y  have  been  ignorant  of  Markham's  mortgage,  but  he  must 
also  have  been  ignorant  of  the  means  of  knowing  it :  14  Cal., 
280;  16  Penn.  St.,  363-4;  31  Ibid.,  331;  17  S.  &  R., 
383;3Watts,-240;  7  iiW.,  401 ;  20  Pick,  193;  17  Md., 
212;  1  Gilb.,  302;  12  B.  Monroe,  259;  43  Penn.  St.,  170; 
1"  Wallace,  379.  Silence,  alone,  only  estoi>s  in  cases  of  sijcret 
'*'*i trusts,  and  sales  of  personal  property,  where  there  is  no 
'•W  or  means  of  knowing  by  the  purchaser :  20  Pick,  193 ; 
"IM.,211;  1  Gilb.,  602;  12  B.  Monroe,  259;  3  Story, 
I  *83.   Harkkam  having  recorded  his  mortgage  had  the  right 
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to  pi"esuine  that  every  bidder  at  the  side  had  notice  of  it,  and 
knew  of  it,  else  record  notice  amounts  to  nothing:  Code,  sec. 
1960;  27  Georgia,  205;  7  Gill).,354;  1  John.  Ch.,  297;  16 
Penn.  St.,  364;  31  IbhI.,  335;  8  Peters,  30;  1  Hilliard  on 
Mortgages,  (3d  edition)  308,  641,  642;  4  John.  Ch.216,  221 ; 
9  X.  H.,  337;  5  Humph.,  26;  Story's  Ixinity  Plaidings, 
sec^tion  403;  2  Cow.,  246;  2  Bhick,  372,  389.  And  lastly, 
the  purchaser  must  now  be  injured  ;  must  l)e  in  a  woi'se  con- 
dition than  before  he  acted  upon  the  statements  made,  by  al- 
lowing the  acts  or  statements  to  be  disproved:  17  Georgia, 
452 ;  3  Hill,  222 ;  31  Penn.  St,  331 ;  14  Cal.,  280.  It  was 
not  Markham's  duty  to  speak.  He  had  recorded  his  mort- 
gage. No  one  bid  any  more  by  his  being  there  than  if  he  had 
been  away.  O'Connor  was  not  ihere,  and  Hunnicutt  said  he 
bid  on  his  own  judgment.  No  confidence,  whatever,  was 
|>lac(Hl  in  Markham  by  O'Connor:  Code,  sections  2635,  3173; 
40Qei>rgia,  184. 

3d,  The  burden  of  proof  is  upon  O'Connor  to  make  out  af- 
firmatively each  and  every  of  the  above  elements :  29  Geor- 
gia, 312;  3  Hill,  N.  Y.,  226;  31  Penn.  St.,  335;  10  Barr, 
53l;7Gilb.,  354. 

4th.  Interests  concerning  lands  cannot  in  Georoia  pass  by 
estoppel:  Code,  section  19S0;  27  Georgia,  187;  18  /6iU, 
353;  9  Iml.,  163. 

5th.  Registration  laws  are  a  repeal  of  the  doctrine  of  es- 
top|x4,  so  far  as  lands  are  ciuicerned  :  18  Georgia,  182. 

6th.  There  can  be  no  fraud,  constructive,  where  there  is 
constructive  notice:  2  John.  Ke[)s.,  509;  7  Gilb.,  334;  4 
John.  Ch.,  65. 

7th.  Fraud  or  no  fraud,  was  the  material  issue  involve*! 
here.  Where  there  is  no  fraud  there  can  be  no  estop|)el: 
Markham  vs.  Hunnicutt,  43  Georgia,  449;  8  Cow,,  417,  435. 

8th.  Fraud  is  a  question  of  fact  for  the  jury  to  pass  on: 
Merriel  Littleton's  case,  10  Coke,  56;  2  Bibb.  41 9i  8  Cow., 
409,  417,  419,  423,  435;  38  Georgia,  216;  2  N.  H.,  17;  1 
Hawks,  320,  342;  2  \Vm.,  Bl.,  702;  5  Taunt,  224;  1  Hay- 
wood, 109;  7  T.  K.,  68;  6  Hill,  433-6;  8  Yerg.,  420 ;'l 
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Atk.,  167;  4  Pet.,  150;  7  Miiss.,  117;  1  Ibid,  163;  1 
Wend.,  611  ;  4  Ibid.,  303;  2  Bos.  and  Pul.,  59;  1  Bay,  174; 
25  Georgia,  271,  380;  2  Met,  99,  105. 

L.  J.  Gartrei.l  ;  Collier,  Mynatt  Ss  Collier  ;  Jack- 
son &  Clarke,  for  defendant. 

1st.  This  case  is  covered  by  the  decision  in  Mark  ham  vs. 
Hunnicutt,  43  Ga.  R.,  449.  See,  also,  Erwin  vs.  Lowry,  7 
Howard,  183. 

.2d.  Patterson  r*.  Esterling  &  McBain,  27  Ga.  R.,  205, 
cited  in  Brown  vs.  Tucker,  47  Gii.  R.,  486,  presents  a  state- 
ment of  facts  widely  different  from  this  case. 

In  Hill  et  al.  vs.  Essley  et  aL,  31  Pa.,  331,  actual  notice 
was  given.     Decision  based  on  peculiar  state  of  facts. 

3d.  Intention  to  perpetuate  fraud  unnecessary  to  constitute 
^stopjiel:  Rice  vs.  Bunce,  49  Mo.,  231  ;  Mason  rs.  Williams, 
66  N.  C,  564;  Vilas  vs.  Mason,  25  Wis.,  310;  Code,  sec. 
^34,  el  seq.;  Taylor  vs.  Cole,  4  Munf.,  351. 

4th.  Distinction  l)etween  silence  and  action  as  to  fraud  : 
Code,  sec.  2966  ;  Knoutf  vs.  Thompson,  16  Pa.,  364. 

5th.  The  entire  charge  is  not  given.  Presuming  that  to 
*^ave  been  correct,  the  charge  as  given,  and  refusals  to  charge, 
^re  not  necessarily  erroneous. 

6th.  The  first  request  to  charge  enunciates  a  principle  un- 
known to  the  law.     Fraud  is  not  an  isolated  fact ;  it  is  rather 
^«ie  resultant  of  facts.     The  same  remark  is  applicable  to  the 
®^cond  and  third  requests. 

McCay,  Judge. 

1.  So  far  as  this  case  turns  on  the  evidence,  we  do  not, 
^'rfcr  the  rule  we  have  so  often  announced,  undertake  to  pass 
^poa  it  The  statements  of  the  Avitnesses  are  conflicting,  and 
*'  »  tlie  province  of  the  jury  to  determine  between  them. 
*^  the  weight  of  the  proof  may  be  against  the  verdict, 
*«iK)t,  if  the  judge  below  has  refused,  justify  this  court  in 
■•wWng  it  There  is  a  good  deal  of  evidence  supporting 
■•  Verdict,  and  if  the  charge  was  right,  and  the  refusal  to 
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charge  as  roquestocl,  i)ro|>er,  the  verdict  ought  to  stand.  The 
charge,  as  given,  wjis  in  8ul>stance  as  follows:  That  if  Mark- 
hain  was  pri'sent  at  the  sale,  if  it  was  announced  by  the  auc- 
tioneer tliat  the  title  was  perfect,  and  clear  or  nnincuml>ered, 
and  he  (Markhani)  failed  to  make  any  correction  of  sai<l  an- 
nouncement, and  O'Connor  bought  under  the  impression  that 
he  was  getting  an  unincumbered  title,  and  took  a  deed,  and 
paid  his  money  under  such  impression,  Markham  is  estop{>ed 
from  setting  up  his  mortgage  as  to  O'Connor,  even  though 
the  mortgage  was  duly  recorded  at  the  time  of  the  sale.  \V418 
this  charge  right?  Very  certainly,  there  was  evidence  to 
support  it.  Several  of  the  witnesses  testify  almast  in  the 
words  of  the  charge  as  to  the  character  of  the  announcement, 
and  though  others  do  not  give  exactly  the  sjime  version  of  it, 
yet  if  there  was  any  evidence  putting  the  terms  of  the  an- 
nouncement as  strong  as  it  is  put  in  the  charge,  that  will  jus- 
tify the  charge.  The  whole  charge  is  not  set  forth  in  the 
reconl,  but  we  must  assume  that  all  of  it  that  is  claime<l  to 
be  error  is  here.  We  assume,  therefore,  that  the  judge  told 
the  jury  that  the  converse  of  the  |)ro|)osition  stateil  was  true. 
That  if  the  facts  proven  failetl  to  come  up  to  the  charge  in 
any  of  the  j>articulars  stated,  as  to  the  presence  of  Markham, 
as  to  the  character  of  the  announcem(»nt,  as  to  his  failure  to 
correct  it,  and  as  to  the  belief  and  action  of  the  purchaser, 
then  Markham  would  not  be  estoppwl.  At  last,  there- 
fore, the  legal  question  in  the  charge  resolves  itself  into  this : 
Is  a  mortgagee,  who  has  his  mortgage  duly  recorded,  if  he 
stand  by  at  a  public  sale  of  the  i>roperty,  hear  a  public  an- 
nouncement that  the  purchaser  will  get  an  unincumlwreil  title, 
and  say  nothing,  esto|)i>e<l  from  setting  up  his  mortgjige  against 
one  who  buys  at  such  Siile,  and  pays  his  money  under  the  ira- 
^  pression  that  he  is  getting  a  goml  and  unincumbered  title? 
'•y^  Our  Code,  in  express  terms,  defines  constructive  fraud  to  con- 
sist in  any  act  of  onmsion  or  commission,  contrary  to  legal  or 
e(piitable  duty,  trust  or  confidence  justly  reposed,  which  is 
contrary  to  go(xl  conscience,  and  operates  to  the  injury  of  an- 
other.    The  htst  clause  of  the  section  adds,  that  the  latter — 
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constructive  fraud — niiiv  be  co^^^isto^t  with  innocence:  Co<le, 
sec.  3173.     Tiie  only  difference  between  this  case  and  the  case 
o{  Markham  vs.  HunnicuU,  43  Georf/ia,  is  that  then  Mark- 
ham  said  it  was  good  property.     T/uU  was  an  act  of  co nun is- 
sion;  this  is  an  act  of  omission.     Section  2966  of  the  Code 
puts  ac^ts  of  omission,  where  it  is  one's  duty  to  interfere,  on 
the  same  footing  as  acts  of  cotumission.     It  is  in  these  words  ; 
"A  fraud  may  be  committed  by  acts  as  well  as  words:  and  one 
who  8tfe/i%  Stands  by  and  permits  another  to  buy  his  property 
without  disch)sing  his  title,  is  guilty  of  such  a  fraud  as  estt)ps 
him  from  subsefjuently  setting  up  such  title  against  such  pur- 
chaser."    This  section  of  the  Code  is  not  only  a  condensed 
exposition  of  the  law  as  it  exists,  but  is  the  deduction  of  en- 
lightened reason  and  justice,  upon  the  facts  supposed.     No- 
IkkI)' would  for  a  moment  hesitate  to  say  that  if  A,  being 
about  to  buy  an  estate,  should  inquire  of  B  whether  it  was 
unincurabereil,  and  B  should  reply  that  it  was,  that  B  would 
be  estopped  ever  afterwards  to  set  up  an  incumbrance  to  the 
injiirj'of  A.     Nor  is  the  estoppel  less  strong  on  principles  of 
justice  and  equity,  if  the  fact  be  that  B  stand  by  and  say 
Nothing,  when  another,  in  his  presence  and  hearing,  asserts 
^hat  property  about  to  be  sold  is  the  j)roperty  of  the  seller. 
The  case,  then,  is  witiiin  that  other  familiar  rule  of  evidence, 
*5 expressed  by  the  Code,  section  3790,  that  "acquiescence  or 
*u€nce,  when  the  circumstances  require  an  answer  or  denial, 
Of  other  conduct,  may  amount  to  an  admission''^ — a  j)rincij)le 
funded  in  common  sense  and  common  honesty,  and  admin- 
istered day  by  day  in  courts  of  justice,  not  only  in  settling 
loestions  of  property,  but  in  deciding  upon  matters  involving 
Ijoettyand  life.     Was  it  Mr.  Markham's  *MegaI  or  equita- 
Wc"  duty  to  liave  S|X)ken,  under  the  circumstances  and  an- 
*Ottnoements  put  by  the  judge,  and  as  detailed  by  at  least 
^'^^^of  the  witnesses?     Was  it  contrary  to  good  conscience, 
"•ppobing  it  was  then  his  intent  to  insist  upon  his  mortgage^ 
•wep  silence?     Had  he  a  right  to  consider  that  he  had  done 
^^^^  when  he  had  put  his  mortgage  upon  record  ?     Very 
"•■rfy,  under  our  law,  (Code,  2966,)  if  one  stand  silently  by 
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and  permit  another  to  purchase  his  property  from  a  thin 
son  without  disclosing  hisJjVfe,  it  will  not  be  a  reply 
his  title  was  upon  recori^\gA.t  any  rate,  the  broad  langu 
the  Code,  section  2dQ(^\(i3  got  no  such  qualification, 
should  the  fact  that  Tiis  interest  in  the  premises  is  as  a 
gagce  and  not  as  owner  make  any  difference?     I  tiike  i 
the  authorities,  though  it  must  be  admitted  that  they  are  i 
harmony,  may  in  the  main  be  harmonize<l,  if  w-e  consid 
principle  on  which  the  d(X?trine  is  based.     They  all  go  < 
idea  that  it  is  a  man's  equitable  duty  to  interfere  by  the 
tion  of  his  right  when  he  sees  some  one  about  to  act  ujx 
truth  of  a  denial  of  that  right.     In  the  cavse  where  one, 
presence  of  the  true  owner,  and  with  his  knowledge,  s€ 
a  title  to  property  and  sells  it  to  another,  there  is  a  dire 
nial  of  the  true  owner's  right.     The  saky  without  m( 
antagonistic  to  the  title  of  the  true  owner.     And  if  he 
silently  by  and  permit  the  sale  without  aiuiouncing  his 
he  is  estopped.     This  I  think  is  the  uniform  current  < 
authorities:    Kerr  on  Fraud  and  Mistake,  126;  5  Min.j 
1 9  Wend.,  557 ;  5  Leigh,  1 ;  2  Ala ,  5 1 4 ;  34  Ver.,  598 ;  IJ 
Chancery,  344;  6  Ibid,,  268;  7  Watts,  394;  7  Ibid, 
But  when  the  right  set  up  is  only  a  lien  or  incumbi 
the  simple  sale  of  the  title  is  not  inconsistent  with  the 
mere  silence,  in  the  |)resence  of  such  an  act,  will  not  estop 
is  not  bound  upon  all  occasions  to  give  warning  to  incai 
people.     He  has  a  right  to  assume,  if  nothing  appear  i 
contrary y  that  the  purchaser  has  been  informed  of  the  liei 
examined  the  reconl,  and  that  the  sale  and  purchase  r 
view  of  the  truth  of  the  case.     But  suppose  more  is  done 
a  mere  sale;  suppose,  as  is  the  case  put  by  the  judge,  it  i? 
dent  from  the  facts  that  the  sale  is  under  an  announce 
directly  in  the  teeth  of  the  mortgagee's  claim.     Is  it  not 
as  much  his  duty  to  prevent  the  fraud  as  in  the  case  of  a 
sertion  of  title  adverse  to  his  title.     Had  this  sale  taken 
with  no  announcements  except  that  Sells  was  the  true  o 
there  would  have  been  nothing  in  this  antagonistic  t 
mortgage,  jand  Markham  might  well  rest  upon  his  record 
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iiig  it  for  granted  that  the  seller  was  acting  in  good  faith,  and 
that  the  buyer  had  examined  the  record  and  knew  of  the  mort- 
gage.    But  when  it  was  (if  it  was)  announced  that  the  prop- 
erty was  to  go  to  the  purchaser  frtn?  from  incumbi-ance,  "clear 
and  free  from  incumbrance?/'  was  not  this  an  announcement 
in  the  teeth  of  Markham's  claim,  sup[x>sing  he  then  intended 
that  his  lien  sliould  continue.     If  Sells  did  have  it  announced 
llvat  tlie  proi)erty  was  free  from  incumbrance,  and  it  was  not, 
he  was,  under  our  law,  guilty  of  a  crime.     For  it  is  a  crime  in 
this  state  "  if  one,  in  the  sale  of  retil  or  personal  property,  shall 
defraud  another  l)y  falsely  representing  that  it  is  not  subjirct  to 
any  lien  or  mortgage,  knowing  the  same  to  be  subject:"  Code, 
sec.  4599.    Had  not  the  bystanders  in  this  case,  even  su|>posing 
that  every  one  of  them  had  heard  of  the^mortgage,  a  right  to 
so|)|)ose  that  Sells  was  not  committing  a  crime?     Was  it  not 
»  fraud  if  Markham  stood  by  and  heard  such  announcement 
8nd  kept  still  ?     Was  it  not  a  breach  of  his  legal  and  equitable 
duty  and  contrary  to  good  conscience  to  stand  by  and  permit, 
not  only  his  neighbor  to  be  defrauded,  but  a  crime  to  be  coin- 
*^itted,  he  hnow'mg  what  was  going  on,  and  able,  by  a  mere 
^onl of  his,  to  prevent  it?     The  crime  and  the  fraud  in  the 
^^  would  be  the  sale  by  Sells,  under  the  announcement  that 
^he  purchaser  would  buy  the  property  free  from  incumbrance, 
^^knoicing  to  the  contrary.     If  Markham  and  Sells  did,  at 
^t  time,  know  that  the  purchaser  would  not  get  the  property 
^from  incumbrance,  then  Sells  was  guilty  of  a  crime,  and 
Markham,  by  his  silence,  put  it  in  his  power  to  commit  that 
^Die.    Assuming  that  Mr.  Markham  did  then  intend  to  in- 
sist onJiis  mortgage,  even  after  the  proiKjriy  was  sold,  we 
^ink  he  was  guilty  of  an  omission  to  perform  a  legal  and 
•loitable  duty  which  the  principles  of  gooil  conscience  cast 
*pon  him,  to  the  hurt  of  O'Connor ;  and  this  is  true,  though 
''•niay  have  intended  no  wrong.     We  do  not  think,  there- 
of there  was  error  in  the  (charge. 

i  Was  there  error  in  the  refusal  to  charge?  The  request 
^^iasabetance,  that  in  order  to  find  against  the  mortgage, 
tkjnry  must  be  satisfied  that  Markham  intended  by  his 
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silence  to  coinniit  a  fraud.     It  lias  been  argued  eloquei 

strongly  tlmt  fraud  is  always  a  question  of  fact  and  int< 

must  neeossjirily  be  a  matter  for  the  determination  of 

and  that  the  refusal  of  this  request  was  a  virtual  \\\t\ 

of  the  question  of  fraud,  and  ewpwially  of  the  intent  oi 

liam,  from  the  jnry.     This  line  of  argument  forgets 

tinction  between  actual  and  constructive  fraud,  so  i>cr 

and  concisely  put  by  our  OkIc,  section  3173.     The  Ii 

the  Code  says,  "  may  be  consistent  with  innocence.'' 

may  be  guilty  of  it  who  did  not  think  he  was  doing 

The  fraud  in  this  case,  if  there  be  fraud,  is  the  ver 

of  fraud  which  the  Code  says  may  be  consistent  wit 

cence,  to-wit:  constructive  fraud.     Mr,  Markhani   r 

have  intended  any  wrong,  he  may  not  have  known  thn 

his  equitable  duty  to  prevent  Sells  from  defrauding  hi.*- 

bor,  and  that  he  had  no  rijrht  to  stand  bv  and  see  O' 

buy  under  an  announcement  that  he  would  get  the  p 

free  from  incumbrance,  when  he  knew  there  wjis  an 

brance.     Or  it  may  l>e  that  Mr.  Mark  ham  had  faith  i 

and  expected  to  have  his  mortgage  paid  out  of  the  pi 

money.     In  either  event  he  would   have  intended  nc 

and  yet  he  would  l)e  just  as  much  estopped  as  if  he  ha 

with  a  deliberate  intent  to  commit  a  fraud.     It  woul 

constructive  fraud,  a  fraud  in  law,  though  the  party  \ 

nocent.     The  re([ut^t,  therefore,  was  calculate<l  to  misl 

jury.      The  true  doctrine  was  put  in  the  charge  its 

Markham,  under  the  circumstances  as  supj)osed,  would 

topped,  riot  because  he  was  guilty  of  an  intended  fraud 

time  of  the  act,  but  bcciiuse  it  would  be  a  fraud,  if,  ac 

he  did,  he  should  now  have  the  benefit  of  the  mortgii 

suming  that  the  announcement  was  made,  as  some  of  i 

nesses  say,  that  the  pro[)erty  was  sold  clear  and  free  fr 

eumbrances.     We  think  it  was  Mr.  Markham's  duty 

intended  to  insist  on  his  mortgage,  to  let  the  truth  be  l 

either  at  the  bidding,  or  to  notify  the  purchaser  befo 

title  was  made,  or  the  notes  given,  or  money  paid. 

failed  to  do  any  of  these  things,  we  do  not  say  that  I 
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guilty  of  a  fraud  in  not  doing  so.     But  the  law,  in  our  judg- 
ment, is  that  if  he  faile<l,  as  stated,  it  would  be  a  fraud  to  set 
up  his  mortgage  7iow;  that  he  is  esto[)ped;  that  the  law  holds 
him  to  the  implied  admission  he  then  made,  either  that  his 
mortgage  was  settled,  or  that  there  was  some  arrangement  be- 
tween him  and  Sells  by  which  he  would  get  his  money  out  of 
the  proceeils  of  the  sale.     He  may  have  intended  no  wrong 
at  the  time.     It  is  the  setting  up  of  his  mortgage  now  that  is 
wrong.     Hence,  we  think  the  request  wa.s  properly  refused. 
Judgment  affirmed. 


James  A.  J.  Shaw,  plaintiff  in  error,  V8,  Lucinda  Wat- 
son, defendant  in  error. 

!•  Where  a  case  was  dismissed  on  demurrer,  and  at  the  same  term  of  the 
court,  the  plaintiflf  moved  a  rule  nisi  to  reinstate,  setting  forth  the 
groDnds  in  writing,  and  the  other  party  waived  notice  and  copy  also 
in  writing  on  the  back  of  the  rule  nisit  and  the  motion  was  stated  on 
^he  motion  docket,  and  the  rule  nisi  granted  by  the  judge,  who  made 
^D  entry  on  the  docket,  *'  September  term,  rule  n/«i,^'  opposite  the 
caae,  but  no  order  was  put  upon  the  minutes,  or  signed  bv  the  judge, 
Anting  the  rule : 

""•^j  that  it  was  error  in  the  judge  (a  different  judge  presiding,)  to  re- 
cuse to  allow  the  order  granting  the  rule  nisi  to  be  put  on  the  minutes, 
^>^ncpro  iunCf  on  proof  by  the  plaintiff  that  it  was  in  fact  granted, 
^d  on  proof  of  the  grounds  taken. 

^  It  was  error  in  the  judge  to  dismiss  the  motion. 

Practice  in  the  Superior  Court.  Minutes.  Motion.  Be- 
**B  Judge  Buchanan.  Hall  Superior  Court.  March  Ad- 
joorncd  Term,  1873. 

Shaw  brought  assumpsit  against  Watson  for  $1,438  65, 
'•Mes  interest,  on  a  cause  of  action  unnecessary  here  to  be 
•^fcrth.  At  the  September  term,  1872,  of  Hall  superior 
^*rt>  OD  demurrer  to  the  declaration,  it  was  dismissed  by  the 
^>U  0.  D.  Davis,  the  then  presiding  judge.  At  the  same 
*ta4)f  the  court  a  motion  was  made  to  reinstate  the  case^ 
Tot.  ui.  14. 
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service  of  which  was  acknowledged  by  ooimsel  for  defendant 
This  motion  was  entered  on  the  proper  docket,  and  opposite 
the  case  was  an  entry  by  the  judge  as  follows  :  "  September 
term,  rule  7jw."     It  came  on  to  he  heard  at  the  March  ad- 
journed term,  1873.     Counsel  for  the  defendant  moved  to 
dismiss  said  motion,  on  the  ground  that  the  rule  nm  had  not 
been  signed*  by  the  judge,  nor  entered  on  the  minutes  of  the 
court.     In   resistance  of  this  motion,  counsel  for    plaintiff 
moved  that  the  motion  to  reinstate  be  entered  on  the  minutes 
nunc  iv'o  tunc,  and  that  he  be  allowed   to  verify  the  facts 
stated  therein,  and  to  show  by  proof  that  it  was  the  original 
motion  and  rule  nisi  made  and  granted  during  the  September 
term,  1872.     This  proceeding  the  court  refused  to  allow,  and 
plaintiff  excepted. 

Counsel  for  tlie  plaintiff  then  offeree!  to  prove  that  the  uni- 
form practice  of  the  courts  of  the  western  circuit  had  beeu, 
up  to  the  expiration  of  the  term  of  Judge  Davis,  not  to  sig 
orders  before  they  were  entered  on  the  minutes.  He  al 
moved  that  the  case  be  continued  to  enable  the  plaintiff 
verify  the  motion  and  the  grounds  thereof  by  Judge  Davis. 

The  court  refused  to  allow  the  proof  or  to  direct  the  con- 
tinuance, and  plaintiff  excepted. 

The  court  then  dismissed   the  motion  to   reinstate,  and 
plaintiff  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds    of 
exception. 

N.  L.  HuTCUiNS;  G.  McMillan  ;  E.  M.  Johnsox;   T. 
M.  Peeples,  by  Hillyer  &  Brother,  for  plaintiff  in  error. 

Jasper  N.  Dorsey,  for  defendant. 

McCay,  Judge, 

1.  Where  the  judge  of  a  court  of  record  passes  a  judgmeo* 
it  is  ordinarily  final,  so  far  as  he  is  concerned.  Necessary  rule® 
of  order  require  that  he  shall  not  be  asked,  even  during  tb^ 
term,  to  reopen  the  matter  for  new  discussion  and  new  deci^^ 
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ion ;  and  when  the  term  is  past,  the  general  rule  is  unques- 
tioned that  the  judgment  is  final.     But,  during  the  term,  all 
action  by  the  judge  is  open  to  be  reheard,  at  the  discretion  of 
the  court:  Kerr  on  Actions,  30-33;  81  Law  Library,     His 
regular  judgment,  though  solemnly  made,  though  on  the  min- 
utes, may  be  vacated  for  good  cause,  or  the  judge  may,  by 
order  then  made,  oj>cn  it  for  rehearing  at  a  sul)seciiient  term. 
The  turning  point  is,  does  the  court  adjourn  with  the  judg- 
ment undisturbe<l  ?  See  Kerr  on  Actions,  as  cited  above.     In 
this  case,  a  motion  was  made  to  reinstate;  the  motion  was  in 
writing,  stating  what  had  taken  place,  and  calling  upon  the 
otlier  party  to  show  cause  why  the  case  should  not  be  reinsta- 
ted.   The  motion  to  reinstate  was  entered  on  the  motion 
docket,  the  other  party  acknowledged  service  of  the  motion 
and  waived  a  copy  on  Hie  back  of  the  rule  niai,  and  the  judge 
granted  the  order.     It  is  clear  to  us  that  this  was  such  an  en- 
tertaining of  the  motion  to  reinstate  as  suspended  the  order 
dismissing.     When  the  motion  to  reinstate  was  eiitertabied. 
and  a  rule  nisi  granted,  the  order  of  dismissal  ceased  to  be 
the  final  judgment  of  the  court.     But  it  is  said  that  there  is  no 
%al  evidence  of  the  granting  of  the  rule  nini;  that  the  only 
l^itimate  evidence  of  what  transpires  in  a  court  of  record  is 
the  reconl  or  the  minutes  of  the  court.     This  is  true;  but 
<^urt8  have  always  exercised   the  power  of  correcting  their 
'Minutes  and  records  so  as  to  make  them  speak  the  truth  as  it 
^^  fact  existed ;  and  this  is  the  express  provision  of  the  Code. 
Section  3499  of  the  Code  gives  the  general  power  to  amend 
^  record  so  as  to  make  it  npeak  the  truth.     Section  3500  is 
**njewliat  more  specific,  and  says  that  a  court  will  amend  the 
^tries  of  the  orders  on  its  minutes,  or  the  records,  or  other 
proceedings  nunc  pro  tunc.     First,  when  the  case  is  within 
**DW statutory  provision;  second,  when  there  is  something  on 
^fiwse  of  the  proceedings  to  amend  by  from  which  what  did 
*kft'plaoe  may  be  clearly  known;  and  third,  in  all  cases  where 
*^  amendment  will  be  clearly  in  furtherance  of  justice.   This 
'•Hpuige  is  very  broad.     If  the  order  was  in  fact  granted,  the 
•uwtlBclo  not  speak  the  truth,  and  it  is  a  perversion  of  justice 
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to  deny  the  correction  of  tin's  clerical  mistake:  See  sec.  3507. 
In  this  case  there  is  plenty  on  the  face  of  the  proceedings  to 
show  what  was  done.  Here  is  the  entry  by  i  he  jndge  on  his 
docket  that  the  rule  was  granted.  The  entry  is  jnst  the  entry 
the  judge  would  have  made  had  he  granted  the  order.  The 
Code,  section  267,  paragraph  2,  requires  the  clerk  to  transcrilie 
upon  the  minutes  the  judge's  entries  on  his  docket,  when  not 
more  fully  shown  upon  the  minutes.  Had  the  clerk  i)erformed 
this  statutory  duty  no  onler  nimc  pro  tunc  would  have  been 
required.  So  that,  as  the  case  stands,  the  object  is  merely  to  cor- 
rect a  misprision  of  the  clerk :  See  the  case  of  Pierce  r«.  Bruce, 
38  Georgia,  451.  The  orginal  rule  nisi  is  pit)duced,  verified 
by  the  aeknmcledgment  on  it  of  Hie  opposite  party. 

It  is  not  necessary  that  the  jndge  shall  sign  the  orders  he 
grants.  The  minutes  are  the  evidence  of  what  is  done.  It  is 
the  duty  of  the  judge  to  have  them  read,  and  in  no  pro|>erly 
oonducteil  court  Ciin  any  order  go  u[K>n  the  minutes  that  is  not 
fully  known  to  the  judge.  The  difficulty  of  verifying  the 
truth  of  the  grounds  of  the  motion  would  exist  if  the  order 
wa§  on  the  minutes.  The  defendant  is  called  on  to  show 
cause.  He  may  show  for  cause  that  the  grounds  are  not  true. 
This  is  the  case  in  every  rule  nisi.  It  is  for  the  judge  to  de- 
cide on  the  hearing.  If  the  same  judge  hears  the  showing 
and  the  argument,  no  difTiculty  can  arise  as  he  knows  what 
took  place.  If  it  be  a  different  jndge,  he  finds  the  truth  ol 
the  facts  by  the  answer  to  the  rule,  and  such  other  methods  a;s 
a  wise  discretion  dictates:  See  the  case  of  McKendree  vs.  SykeSy 
40  Georgia,  189.  We  think  there  was  abundant  evidence  on 
the  face  of  the  pai>ers  and  on  the  docket  to  show  that  the  or- 
der was  passeil,  and  what  that  order  was. 

2.  The  judge  should  have  allowed  the  order  to  l)e  put  on 
the  minutes  nunc  j^^'o  tunc,  and  this  l)eing  done  he  should 
have  permitteil  the  partit'S  to  show  the  facts,  and  have  passed 
ui>on  the  merits  of  the  rule. 

Judgment  reversed. 
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IlArriE   H.   Morrison,   plaintiff  in   error,   vs.  William 

Solomon,  defendant  in  error. 

1.  As  to  her  life  estate  in  the  property  settled,  the  power  of  the  wife  was 
absolute,  and  she  might  sell  or  charge  at  her  pleasure,  except  as  re- 
strained by  law,  and  there  being  no  proof  of  any  notice  to  S.,  the 
defendant,  that  the  purpose  of  the  wife  in  making  the  note  and  mort- 
gage was  different  from  that  stated  by  the  trustee  at  the  time  S.  became 
security,  the  verdict  is  not  illegal. 

2.  Under  the  evidence  as  contained  in  the  recordf  the  verdict  does  not 
come  within  that  class  of  verdicts  which  justify  this  court  in  holding 
that  it  is  an  abuse  of  the  discretion  of  the  judge  to  refuse  to  disturb. 

3.  No  objections  having  been  made  in  the  court  below,  either  by  demur- 
rer, or  to  the  motion  for  a  new  trial,  to  the  jurisdiction  of  the  court 
over  the  prayer  of  the  defendant,  for  the  reform  and  fcreclosure  of 
the  mortgage,  it  is  too  late  to  make  that  question  in  this  court,  even  if 
it  were  a  good  objection  had  it  been  made  in  the  court  below,  which 
we  do  not  decide. 

Estates.  Husband  and  wife-  New  trial.  Jurisdiction. 
Waiver. .  Before  Judge  Hopkins.  Fulton  Superior  Court. 
A  pil  Terra,  1873. 

James  J.  Morrison,  by  marriage  settlement,  settled  certaiu 

real  estate  on  his  wife,  Huttie  H.  Morrison,  witU  remainder 

to  her  children ;  and  if  no  children,  then  over,  etc.,  with  full 

power  in  the  wife  to  appoint  a  trustee  at  her  discretion,  and 

^ith  foil  |K)wer  to  sell  and  reinvest    The  wife  appointed  her 

'Hishand  trustee,  and  being  desirous  of  raising  money  with 

^hich  to  buy  and  improve  real  estate  in  Atlanta,  she  and  her 

^fustee  made  a  negotiable  note,  secured  by  mortgage  on  the 

*^  estate  settled,  and  placed  the  same  in  the  hands  of  au 

*gent,to  be  transferred  by  him  to  whoever  would  advance  the 

•Jttonejr,    Tlie  agent  failing  to  do  anything,  the  papers  were 

•"^tarned  to  the  trustee,  who  informed  the  wife  of  the  failure. 

°w*tly  after  this  the  husband  borrowed  money,  as  trustee, 

giving  William  Solomon  as  his  security  on  the  note ;  and  to 

.  indiMe  him  to  sign  as  such  he  procure<l  the  agent  to  transfer 

*•  Mm  the  note  and  mortgage  as  collateral  security.    Solomon 

**ew  .nothing  of  the  object  of  the  wife  in  raising  the  money, 
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to-wit:  to  l)iiy  and  improve  real  estate,  but  was  iiiformei]  by 
the  trustee  that  the  money  was  to  be  used  in  buying  and  sell- 
ing real  estate  for  the  benefit  of  the  wife.  It  was  in  dispute 
under  the  evideiu^e  to  wiuit  purix)se  the  money  was  in  fact 
appropriated.  The  wife  filed  a  bill  to  cancel  the  mortgage. 
Solomon  replied  with  a  cross-bill  to  foreclose  for  the  amount 
lie  had  paid  as  security.  The  case  went  to  the  jur}'  on  the 
facts  as  proven.  There  was  no  complaint  of  the  instnictions 
of  the  judge,  who  charged  that  if  the  note  and  raortgtige 
were  made  to  raise  money  genenilly  for  the  purpose  sta- 
ted, and  were  returned  by  the  agent,  and  the  trustee  after- 
wards borrowed  money  for  the  wife's  estate,  And  used  it  for 
the  benefit  of  her  estate,  and  Solomon  signed  as  security  with 
this  understanding,  and  on  the  faith  of  the  mortgage,  he 
would  be  protecte<l  and  entitled  to  the  relief  he  sought. 

The  bill  was  filed  in  Fulton  county,  where  the  defendant 
resides.  The  laml  was  situated  in  Morgan  county.  The 
com|)lainant  resides  in  DeKalb  county.  No  objection  was 
made  in  the  court  below  to  its  jurisdiction  over  the  prayer  of 
the  cross-bill.  The  evidence  is  omitted  as  unnecessary  to  an 
underetaiKling  of  the  opinion.  The  jury  found  for  the  de- 
fendant, and  de(!reed  a  foreclosure  of  the  mortgage.  A  mo- 
tion for  a  new  trial  was  made  on  tlie  grounds  :  1st.  That  the 
verdict  was  illegal.    2d.  That  it  was  contrary  to  the  evidence. 

The  motion  was  overruled,  and  complainant  excepted. 

Lester  &  Thomson  ;  B.  H.  Hill  &  Sox,  for  plaintiff  in 
error. 

A.  W.  Hammond  &  Son,  for  defendant. 

McCay,  Judge. 

1.  So  fiir  as  thejjifi. estate  of  Mrs.  Morrison  in  the  property 
covered  by  this  trust  is  concerned,  the  deed  puts  no  limitation 
upon  her  jKjwer  of  disposal.  A  separate  estate  in  the  wife  is 
as  completely  within  her  i)ower,  when  there  is  no  restriction 
in  tlie  deed,  as  is  the  estiite  of  any  one  else  in  his  power. 
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Our  law  pi-ohibits  a  married  woman  making  certain  contracts 
for  the  benefit  of  her  husband,  but  with  this  limitation,  a  mar- 
ried woman  may  deal  with  lier  estate  held  in  trust  for  her, 
where  there  is  no  restriction  in  the  deed,  as  a  feme  sole,  Tiie 
rights  of  the  remaindermen  is  another  question  and  do  not 
arise  here.  As  we  understand  the  position  of  the  defendant 
in  error,  he  docs  not  claim  to  have  any  rights  as  against  the 
children  of  Mre.  Morrison.  True,  she  and  the  trustee  under 
the  deed,  had  powder  to  sell  and  reinvest;  but  this  was  not  a 
sale,  and  Solomon  had  notice  that  the  borrowed  money  was  to 
he  used  in  speculating  in  real  estate  for  the  benefit  of  the  wife. 
This  could,  in  no  sense,  be  an  investment  for  the  benefit  of 
the  remaindermen.  But  as  to  the  life  estate  of  Mrs.  Morrison, 
she  was,  under  this  deed,  as  free  to  sell  it,  give  a  mortgage 
wpon  it,  or  charge  it  in  any  way,  as  a  feme  sole.  The  case 
therefore  stands  as  it  would  were  there  no  remainder,  and  as 
though  Mrs.  Morrison  were  a  feme  sole,  except  only  that  as 
she  is  a  married  woman,  her  rights  are  permitted  by  law  to 
^ist  in  the  shape  of  a  trust.  Jt  is  admitted  on  all  hands 
that  this  note  and  mortgage  were  freely  made  for  the  puri)ose 
w  borrowing  mcmey  by  the  use  of  them.  It  was  known  to 
*U  parties,  Mrs.  Morrison  included,  that  the  payee  on  the  note 
^d  the  mortgagee,  was  not  to  advance  the  money.  He  was 
^^pccted  to  boiTow  it  and  to  transfer  the  note  and  mortgage 
*o  the  lender.  He  was  to  get  the  money  by  the  use  of  the 
Dote  and  mortgage,  which  were  made  negotiable  for  that  pur- 
P^.  That  the  agent  failed  to  get  the  money,  as  was  expe(;ted, 
^  returned  the  note  and  mortgage  to  the  trustee,  did  not,  in 
View  of  the  professed  and  declared  intent  of  their  execution, 
^^it:  to  raise  money  generally,  make  them  incapable  of  be- 
^K  still  used  for  the  purpose  intended.  A  married  woman, 
^  .  ^pableas  she  is  of  dealing  as  to  her  separate  estate,  held  in 
•"^aa  a  feme  sole,  is  not  permitted  to  commit  a  fraud.  By 
P^'mitting  this  note  and  mortgage  to  remain  uncanceled  in 
I  we  hands  of  her  trustee,  she  j)ut  it  in  his  power  to  satisfy  the 
I  irorld  that  any  one  who  would  advance  the  money,  would  be 
I      JWtected  by  a  transfer  of  them,  and  it  would  be  aiding  her 
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to  commit  a  fraud  to  allow  her,  after  thus  actings  to  repudiate 
her  deed.  If  the  transaction  between  Morrison  and  Solomon 
was  fair  and  bona  fide;  if  Solomon  had  no  notice  but  that  the 
note  and  mortgage  were  being  used  for  the  very  purpose  in- 
tended;  we  are  of  the  opinion  that  equity  will  protect  Solo- 
mon against  the  rights  of  Mrs.  Morrison. 

2.  How  far  Solomon  had  notice  was  for  the  jury  to  deter- 
mine under  the  proof.  As  the  case  went  to  the  jury,  the  de- 
fendant in  error  had  upon  him  what  we  are  not  sure  was 
proper,  the  burden  of  showing  that  the  money  procured  by 
the  use  of  this  note  and  mortgage,  was  used  for  the  benefit  of 
the  trust  estate,  and  there  is  a  great  deal  of  evidence  pro  and 
con  upon  this  point.  We  do  not  feel  disposed  to  disturb  the 
verdict.  There  is,  in  our  judgment,  evidence  in  the  record 
sufficient  to  support  it,  and  without  going  into  detail,  we  are 
clear  that  it  was  no  abuse  of  the  discretion  of  the  judge  to  re- 
fuse to  say  that  the  verdict  is  contrary  to  the  evidence. 

3.  As  to  the  question  of  jurisdiction,  it  is  not  plain  tons 
that  under  the  peculiar  facts  of  this  case,  there  is  any  want  of 
jurisdiction  in  Fulton  county.  Butj  as  appears  by  the  record, 
no  such  question  was  made  in  the  court  below  in  any  shape. 
Parties  cannot  thus  take  all  the  chances  of  a  final  decree  in 
their  own  favor,  and  then,  in  this  court,  raise  the  question  of 
jurisdiction. 

Judgment  affirmed. 


Francis  G.  Wilkins  et  al.,  plaintiffs  in  error,  vs.  Charles 

B.  Taliafero,  defendant  in  error. 

A  distress  warrant  will  lie  in  this  State  to  enforce  a  contract  for  rent,  to 
the  effect  that  the  tenant  should  pay  to  the  landlord  for  rent  '*  four  and 
one  half  bales  of  first-class  cotton,  each  of  the  weight  of  five  hundred 
poundsf  the  half  bale  to  weigh  two  hundred  and  fifty  pounds,  and  in 
addition  to  fix  that  part  of  the  kitchen  on  said  place  that  has  been  in- 
jured by  fire/'  proper  affidavit  being  made  as  to  the  value  of  the  cot- 
ton and  the  cost  of  fixing  the  kitchen. 
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Distress  warrant.  LantUord  and  tenant.  Before  Judge 
James  Johnson.  Muscogee  Su|)erior  Court.  May  Term, 
1873. 

Taliafero  brought  debt  against  Wilkins  and  others,  as  secu- 
rities upon  the  bond  of  John  R.  Ivey,  deceased;  late  slierift* 
of  said  county,  for  an  amount  of  money  alleged  to  have  been 
realized  by  said  sheriff  on  the  sale  of  certain  projxjrty  levied 
on  under  a  distress  warrant  in  favor  of  the  plaintiff. 

Upon  the  trial  of  the  case  the  following  affidavit  and  dis- 
tress warrant  were  tendered  in  evidence : 

"Before  me,  a  justice  of  the  peace  in  and  for  the  county  of 
Muscogee,  personally  came  Charles  B.  Taliafero,  who  Ixjing 
sworn,  (iepoeeth  and  saith,  that  John  O'Pry  rented  from  him 
his  farm  in  said  county  for  this  year,  and  agreed  to  |>ay  him 
for  the  rent  of  the  same,  four  and  one-half  bales  of  cotton,  first 
class,  each  to  weigh  five  hundred  pounds,  and  the  half  bale 
two  hundred  and  fifty  i>o«nds,  and  to  pay  the  same  out  of  the 
first  cotton  gathered  on  his  place,  and  by  the  middle  of  No- 
vember next;  and  also  promised  to  fix  that  i>art  of  the  kitchea 
<^nsaid  place  that  had  been  injureil  by  the  fire,  and  the  said 
cotton  would  now  be  worth  $528  75,  and  the  said  reiMiirs 
would  be  worth  $200  00.  He  further  saith  tliat  said  O'Pry 
^8 seeking  to  remove  his  goods  from  the  said  premises;  he 
ftrther  saith  that  he  claims  from  said  OTry  $728  75,.made 
up  of  said  two  sums,  as  rent,  and  that  lie  prays  a  distrt^ss  war- 
'^ot  for  the  same,  the  said  O'Pry  having  failed  to  make  said 
'^pairs  or  pay  said  cotton. 

(Signed)  "  C.  B.  TALIAFERO. 

oworn  to  and  subscribed  before  me 

"October  28th,  1869. 
^gaed)        "Charles  Colkman,  J.  P." 

GEORGIA — Muscogee  County. 

^*  To  the  Sheriff  of  said  county  or  his  Dtpufy  : 
•    Whereas,  Charles  B.  Tah'afero  has  this  day  made  oath  be- 
«*8  oie^  that  John  O'Pry  rented  his  place  or  farm  for  this 
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year,  and  was  to  pay  him  four  and  a  lialf  bales  of  cotton  I 
the  middle  of  next  November,  for  the  same,  and  was  also 
do  repairs  on  the  kitchen,  and  the  said  cotton  and  repairs  won 
be  worth  $728  75,  and  that  the  cotton  has  not  been  paid 
the  repairs  done:     These  are  therefore  to  command  you 
levy  on  any  property  of  said  O'Pry,  whether  to  be  found  < 
said  pi^mises  or  elsewhere,  a  sufficiency  to  make  the  sum 
$728  76,  besides  costs,  by  the  sale  of  the  property  so  levi< 
on,  and  have  you  the  said  money  at  the  next  superior  court 
be  lield  in  and  for  the  said  county.     In  witness  whereof 
have  hereunto  set  my  hand,  on  this  28th  October,  1869." 
(Signed)  "Charles  Coleman,  J.  P.     [l.8.]" 

The  defendants  objected  to  said  affidavit  and  distress  wai 
rant  as  inadmissible,  the  indebtedness  set  forth  therein  no 
being  of  such  a  character  as  would  authorize  the  proceediuf 
The  objection  was  overruled,  and  defendant  excepted.  Erro 
is  assigned  upon  said  exception. 

* 

II.  J.  Moses;  M.  H.  Blandford,  for  plaintiflFs  in  erroi 
Henry  L.  Bennino,  for  defendant. 

McCay,  Judge. 

The  question  made  in  this  case  is  whether  the  rent  claime 
by  the  affidavit  is  sufficiently  certain  to  authorize  a  distres 
warrant.  As  to  the  four  and  a  half  bales  of  cotton,  each  bal 
weighing  five  hundred  pounds,  and  fii-st-class  in  quality,  whic 
is  alleged  to  be  worth  $528  75,  it  is  admitted  that  this  com< 
within  the  rule  laid  down  in  Seabrook^s  case,  39  Georgia,  I 
and  which  is  well  establisheil  by  the  authorities.  But  it  is  sai 
that  the  promise  to  "  fix  the  kitchen  "  which  had  been  dan 
aged  by  fire,  and  whicli  it  is  alleged,  in  the  affidavit,  w; 
worth  $200  00,  is  so  uncertain  as  to  make  the  warrant  voi< 
We  do  not  see  any  very  material  distinction  between  the  co 
ton  and  "fixing  the  kitchen."  As  to  both,  proof  is  necessa^ 
to  get  at  a  certainty.  Tiie  value  of  the  cotton  must  be  prove 
as  well  as  the  value  of  "fixing  the  kitchen/'     CottoOi  it 
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true,  has  a  market  value,  and  its  value  is  somewhat  easier 
proven.  But  ihe  authorities,  even  at  common  law,  do  not 
coufioe  the  rule  to  eases  where  the  value  of  the  thing  j)romised 
to  be  done  by  way  of  rent  lias  a  market  value.  A  promise  to 
do  so  many  days'  ploughing,  to  shear  the  sheep  in  the  land- 
lord's pasture,  have  been  both  held  sufficiently  certain :  2 
Blackstone's  Com.,  41  ;  1  Coke  on  Lit.,  96,  a.  IrfBjiggs 
w.  Manby,  8  Exchequer  Reports,  649,  the  rent  was  "  clean- 
ing the  parish  church ;"  in  Dawson  vs.  Cross,  1  C.  B ,  it  was. 
"ringing  the  church  bell."  Why  cannot  the  exjwnse  of  fix- 
ing the  kitchen  be  as  definitely  fixed  by  proof  as  the  value  of 
the  "cleaning"  or  "ringing"  in  the  cases  referred  to,  or  as 
the  worth  of  the  shearing  or  pasture  of  the  sheep.  We  think 
therefore,  that  even  "the  fixing  the  kitchen"  may  be  made 
certain,  and  is  therefore  rent.  As  a  matter  of  course,  this 
roust  be  agreed  to  Ikj  done  as  "  rent,"  and  not  be  a  mere  shifl- 
rog  from  the  landlord  to  the  tenant  of  the  duty  to  repair. 
The  thing  must  be  agreed  to  l)e  done  as  rent — that  is,  it  must 
1^  for  the  use  of  the  land.  It  need  not  be  money,  or  that 
*ny  other  thing  shall  be  delivereil.  It  may  be  of  something 
*o  he  done — just  this  case,  and  if  the  value  is  susceptible  of 
proof,  distress  lies — it  is  rent, 
Judjjment  affirmed. 


John  A.  Danielly  d  al,  plaintiffs  in  error,  v8.  Thomas  B. 
Cabaniss  et  aLy  defendants  in  error. 

(Xbippk,  Jadse,  having  been  of  counsel,  did  not  preside  in  this  case.) 

'*  Auirithin  the  purposes  and  scope  of  a  municipal  corporation  to  np- 
P*7  the  corporate  funds,  or  to  create  a  corporate  debt,  for  the  purchase 
^  an  interest  in  a  building  to  be  used  as  a  public  school  or  college,  for 
^  Keommodation  of  the  people  of  the  town  ;  nor  does  the  fact  that 
^'l^teDdeDce  of  the  school  is  left  in  the  hands  of  trustees  not  elec- 
*Hby  the  corporation,  render  the  appropriation  of  the  corporate  funds 
^^1^  it  appearing  that  the  enterprise  is  not  for  any  private  gain,  and 

« **fP«lring  that  the  trustees  contract  to  keep  up,  in  the  building,  a 

'  >"*fc  idiool. 
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2.  Tiie  election  in  a  orporate  town,  expres-tiiig  the  assent  of  the  people 
to  a  subscription  by  the  authorities  to  a  public  enterpriser,  may  take 
place  before  as  well  as  after  iha  legislative  act  authorizing  the  subscrip- 
tion. 

8.  Where  an  act  was  passed  by  both  branches  of  the  legislature,  and  wat 
in  fact  transmitted  to  the  governor  more  than  five  days  before  the  ad- 
journment, and  the  governor  failed  either  to  approve  or  to  veto  it.  or 
even  to  enter  upon  it  the  day  of  its  receipt  by  him,  or  to  transmit  it  to 
the  office  of  the  secretary  of  state,  and  the  same  legislature,  at  a  sub- 
sequent session,  afler  investigation  of  the  facts  by  a  commiitee,  de- 
clared the  act  to  have  been  duly  presented  and  to  have  become  a  law, 
and  ordered  that  it  should  be  transmitted  to  the  secretary  of  state  : 

Held,  that  it  is  the  duty  of  the  courts  to  treat  the  act  as  a  law,  properly 
passed  and  authenticated  under  the  constitution. 

4.  When  a  town  council  is  authorized  by  law  to  do  a  particular  act  at  its 
discretion,  the  courts  will  not  control  this^  discretion,  and  inquire  into 
the  propriety,  economy  and  general  wisdom  of  the  undertaking,  or 
into  the  details  of  the  manner  adopted  to  carry  the  project  into  execu- 
tion. 

6.  The  holders  of  bonds  or  negotiable  notes  issued  to  him  by  a  town,  un- 
der a  law  authorizing  the  issue,  are  not  bound  to  see  that  all  the  details 
provided  by  the  act  authorizing  the  issue  have  been  duly  complied  with 
by  ihe  corporate  authorities. 

Municipal  corporations.  Schools.  Constitutional  law.  Laws. 
General  assembly.  Bonds.  Negotiable  securities.  Before 
Judge  Hall.  Monroe  county.  At  chambers.  December 
9th,  1873. 

John  A,  Danielly,  Cyrus  Sharp,  and  other  tax-payers  and 
citizens  of  the  town  of  Forsyth,  filed  their  bill  against  Thomas 
B.  Cabaniss,  present  intendant,  A.  D.  Hammond,  former  in- 
tendant,  B.  M.  Turner,  former  se(!retary  and  treasurer,  S.  D. 
Mobley,  present  secretiiry  and  treasurer,  J.  S.  Lawton,  com- 
missioner of  said  town,  B.  Pye  &  Son,  W.  L.  Ijampkin  and  H. 
G.  Bean,  bankers,  and  J.  J.  Greer,  claiming  to  act  as  marshal, 
alleging  that  they  are  attempting,  without  authority  of  law, 
to  collect  of  complainants  and  other  citizens  $30,000  00  by 
taxation,  defendants  claiming  this  right  and  power  by  virtiio 
of  a  pretended  vote  of  the  people  of  Forsyth,  and  of  certain 
acts  of  the  legislature.     The  bill  presented  the  following  facts: 

In  1871,  the  presi«lent  and  council  of  Forsyth  negotiated 
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for  the  purchase  of  the  "Monroe  Female  College,"  in  the  cor- 
porate limits,  and  of  the  "Hilliurd  Male  Institute,"  without 
thecorponite  limits,  of  said  town,  the  terms  of  tlic  sale  being 
agreed  to,  but  never  executed,  no  deed  having  been  made  and 
delivered  to  said  corporate  authorities.     Under  pretense  of 
falsing  money  to  pay  for  said  property,  said  ofBcei^s,  in  Octo- 
w,  1871,  held  what  they  called  an  election ;  the  solo  ques- 
tion submitted  being  whether  the  town  should  issue  bonds  to 
the  amount  of  $10,000  00,  to  be  sold  and  the  proceeds  appro- 
priated to  the  payment  of  the  purchase  money  of  said  property. 
■*^Qerewas  no  act  of  the  legislature  authorizing,  Qr  any  laws, 
general  or  special,  regulating  said  election.     In  view  of  this, 
'^ny  citizens  regarded  it  as  a  farce,  and  did  not  vote;  a  few 
^'ily  did  vote,  while  a  large  number,  not  citizens,  did  partici- 
pate.   Said  election  was,  therefore,  illegal  and  void,  and  con- 
^^rred  no  power  to  impose  a  tax.     Yet  defendants  proceeded 
*^  issue  said  bonds,  and  have  dis|)osal  of  them  in  some  way 
''nfenown;  complainants  have  been  informed  that  thev  were 
Md. 

On  1st  November,  1871,  defendants  did  not  issue  bonds  to 
">e  amount  of  $10,000  00,  but  notes,  bills  or  currency  to  the 
**^lount  of  $30,000  00,  intended  for  general  circulation,  as  will 
appear  from  the  following  copy  of  one  of  them  : 

*'$10  00.  The  city  of  Forsyth  will  pay  ten  dollars  to  the 
"^rer,  with  interest  from  date,  at  the  rate  of  two  per  cent,  per 
*^iium,  when  presented  in  sums  of  one  hundred  dollars  or 
"^^ore.  Said  notes  receivable  without  interest  for  all  dues,  if 
P'^aented  before  maturity.  Forsyth,  Georgia,  November  1st, 
1871.  (Signed) 

"A.  T).  HAMMOND,  Intendant. 
i         •^B.  M.  Turner,  Treasurer." 

1  They  range  from  ten  cents  to  $10  00,  and  circulate  as  cur- 
■  ^Ciiqr.  They  were  not  sold  as  bonds  are  usually  sold,  but 
^  ^>He  circulated  by  Pye  &  Son  and  Lampkin  &  Bean,  bankers, 
H  •  wlio,  ander  an  agreement  with  the  town  authorities,  were  to 
H  taeive  $15,000  00  for  giving  it  cun-ency. 
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After  the  issue  of  this  money,  defendants  al  tempted  to 
it  ihe  appearance  of  legality  by  pnxjuring  the  paasage  o 
act  of  the  legislature,  authorizing  the  council,  through  1 
president  and  treasurer,  to  issue  bonds  in  such  sums  as  w 
be  a  circulating  medium  and  have  the  similitude  of  mone 
secure  its  circulation.  The  bill  lo  accomplish  this  pui 
did  not  receive  the  executive  sanction,  nor  was  it  fileil  ii 
office  of  the  secretary  of  state,  and  pubh'shed  as  requirei 
law.  At  a  subsequent  session  of  the  legislature,  an  effort 
nmde  by  resolution  to  give  it  the  force  and  effect  of  law,  w 
complainants  submit  cannot  be  done  under  the  constitu 
Defendants,  well-  knowing  their  utter  want  of  authorit 
circulate  said  money,  attempted  to  uphold  the  same,  an 
I)eriK?tuate  further  wrongs  upon  complainants  by  invoking 
sanction  of  the  legislature,  in  sec»tion  10  of  an  act,  api)r 
August  26th,  1872.     This  act  is  unconstitutional  and  v( 

Said  bills  have  only  a  local  circulation,  and  the  hoi 
thereof  have  notice  of  their  illegality,  and  are  fully  cogni 
of  all  the  facts  alleged.  Defendants  have  issued  and  ci 
lated  at  least  $30,000  00  of  said  bills,  and  complainants 
informeil  and  believe  that  they  have  made  issues  in  exce 
that  sum.  They  refuse  to  make  any  report  or  showing  i 
the  amount  issued  and  circulated  by  them,  only  rei>lying 
the  amount  is  not  sufficient  to  be  worthy  of  report. 

Complainants  cannot  tell  to  what  extent  defendants  pro; 
to  go  in  this  work  of  oppression,  usurpation  and  wrong, 
unless  a  court  of  ecpiity  interferes  they  will  have  to  bear 
burden  of  illegal  and  unjust  taxation,  or  be  harrasseil  with 
numerable  suits,  if,  indeed,  a  common  law  remedy  can 
made  available  at  all.  In  addition  to  this,  such  reckless 
and  extravagance  will  impair,  if  not  destroy,  the  credit  of 
municipal  corporation,  which  complainants  desire  to  maini 
They  had  hoped  that  defendants,  seeing  the  ruinous  coi 
queuces  of  the  whole  j>roceeding,  would  have  desisted  fi 
their  attempts  to  force  them  to  pay  taxes  to  redeem  said  b 
notes  or  promises. 

They  arc  not  only  levying  the  tax  which,  though  larg< 
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inadequate  to  the  payment  of  said  issues,  or  the  redemption 
of  said  bills,  but  are  threatening  to  vex  complainants  with  an- 
nual assessments  of  a  similar,  if  not  more  exhorbitant  charac- 
ter, which  is  contrary  to  equity  and  good  conscience;  and 
having  no  remedy  at  law,  they  ask  relief  of  a  court  of  equity, 
and  pray  for  the  writ  of  injunction  to  restrain  defendants,  their 
agents,  attorneys  and  successors,  from  issuing,  uttering  or  cir- 
<?ulating said  currency,  change-bills  or  bonds  having  the  simil- 
itude of  money,  and  from  pr()C(.'eding  any  furtlier  to  enforce 
Siiid  tax  executions  against  complainants,  or  any  future  tax  to 
J^eera  or  pay  off  said  curreiK-y,  change  bills,  bonds,  etc. 

Complainants  disclaim  discovery,  and  pray  for  a  perpetual 
injunction. 

Defendants,  by  their  answer,  admit  that  Greer  is  the  mar- 
shal of  Forsyth,  and  that  they  are  attempting  to  collect  the 
tax  executions,  but  not  the  sum  of  $30,000  00.     The  council 
^*uim  the  right  to  levy  the  tax  by  virtue  of  the  action  of  the 
P^ple  and  the  laws.     They  admit  that  the  council,  in  1871, 
''^ade  arrangements  with  the  trustees  of  the  two  colleges  for 
*he  purpose  of  taking  stock  in  said  institutions.     They  say 
"Jat  deeds  were  made  to  said  property,  and  attach  copies,  which 
*^re substantially  as  follows:     The  first  deed  was  executed  on 
the  28th  November,  1871,  and  is  from  Solon  F.  Wilder,  and 
^ther  trustees  of  "Hilliard  Institute,"  to  Benjamin  M.  Tur- 
ner, and  other  commissionere  of  the  town  of  Forsyth,  and  for 
"Reconsideration  of  05,500  00,  conveys  to  the  said  commis- 
^loners  the  55-95th  interest  in  said  Hilliard  Male  Institute — 
*aid  commissioners  to  hold  the  same  subject  to  the  following 
'Auditions:     "The  trustees  reserving  to  themselves  the  right 
to  control,  supervise  and  manage  said  Hilliard  Male  Institute 
•a  An  institution  of  learning,  elect  and  choose  it«  teachers,  and 
to  pass  such  rules  and  regulations  as  to  them  may  seem  best ; 
*w  trustees  agreeing  to  keep  the  institution  in  good  repair, 
•ad  provide  an  institution  suitable  to  the  educiitional  wants 
«f  tfie  public." 

The  second  deed  recites  that  the  council,  having  submitted 
**>4elqpil  voters  of  said  town  the  question  of  taking  stock 
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in  the  Monroe  Female  College  and  Hilliard  Male  InstituI 
and  a  majority  of  votes  having  been  cast  for  8nl)scription,  at 
the  legislature  having  passeil  an  act  authorizing  the  council 
issue  bonds  to  enable  them  to  take  stock  in  either  or  both 
said  institutions,  the  trustees  of  Siiid  female  college,  to-wi 
John  T.  Crowder  and  others,  on  the  25th  of  Deccnil)er,  187 
in  consideration  of  the  sum  of  $9,500  00,  conveyeil  to  t 
town  council  of  Forsyth,  stock  in   the  Monroe  Female  Cc 
lege,  valued  at  $13,000  00,  to  the  amount  of  a  95- 135th  i 
terest  in  the  same,  but  to  he  under  the  exclusive  manaegmcL 
and  control  of  the  trustees  of  the  institution  and  their  succr 
sors. 

The  defendants  admit  that  an  election  was  held  in  Octolj 
1871,  but  say  that  the  first  ele<!tion  was  held  on  20th  Xov€3 
ber,  18G9,  on  the  subject  of  taking  stock  in  cither  institution 
which  subniissicm  was  advertised  in  the  Monroe  Advertis 
It  was  propostnl  to  take  stock  for  the  Ixjnefit  of  the  public?, 
accoixlance  with  sai<l  act  of  11th  March,  1869,  which  gt\ 
the  council  authority  to  make  such  subscription  in  bclialf" 
the  town.  The  elwtion  was  held  in  accordance  with  said  a< 
A  majority  of  the  citizens  sustained  the  proposed  plan  of  sii 
scription;  seemed  to  be  no  objection,  as  they  now  remenib^ 
except  that  it  would  enhance  the  value  of  Hi  I  Iyer's  and  A-- 
bury's  pn)|)erty — each  of  them  having  a  nominal  interest  i 
the  college. 

It  was  proposed  by  said  submission  to  take  stock  in  sat 
institutions  to  the  amount  of  $7,000  00,  the  bonds  to  be  nei 
gotiated  and  the  money  raised,  to  be  cx|)endctl  in  rejwiirin  ^ 
the  college  buildings.  The  bonds  were  not  available,  and  tlit 
council  abandoned  that  part  of  the  scheme.  They  deny  thsi 
many  prominent  citizens  of  the  town  did  not  vote,  or  tl\m 
persons  outside  the  town  did  vote  at  said  election.  This  is  al 
a  pretext  to  avoid  the  burdens  of  citizenship.  These  bond 
were  never  used. 

The  council  being  unable  to  negotiate  the  bonds,  or  to  u^ 
them,  until  the  interests  of  Messrs.  Ilillyer  and  Asbuiy  i 
said  college  had  been  purchased,  and  until  a  judgment  agaiiB' 
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the  Hiiliard  Institute  was  paid  off,  abandoned  the  plan  sub- 
mitted, and  proceeded  to  engage  to  purchase  the  interests  of 
said  Hillyer  and  Asbury  in  said  colleges,  as  well  as  to  take  up 
the  judgment  aforesaid. 

The  next  movement  made  was  at  a  public  meeting  in  For- 
syth, on  the  30th  August,  1870,  all  the  citizens  participating, 
the  main  object  being  to  raise,  by  private  subscription,  enough 
to  purchase  the  interests  of  Hillyer  and  Asbury,  and  to  devise 
some  means  of  negotiating  the  bonds  issued  as  aforesaid. 
There  was  not  a  dissenting  voice  at  the  nieeting ;  the  people 
ftltnost  unanimously  assembled  and  subscribed  a  large  amount. 
*t  was  apparent  that  the  people  were  in  favor  of  taking  stock 
^^  purchasing  the  private  interests  and  relieving  the  indebted- 
ness of  the  institutions.  ^ 

The  board  of  trustees  procured  an  act  of  the  legislature  au- 
^orizing  said  investment  and  the  issuing  of  bonds  in  the 
5*nciilit«de  of  money,  to  be  used  as  a  circulating  medium,  which 
^as  passed,  and  became  a  law  by  failure  of  the  governor  to 
Sign,  and  was  duly  transmitted  to  the  secretary  of  state's  of- 
fice.   When  defendants  found  that  this  was  not  published 
^ith  the  acts,  they  appealed  to  the  committee  to  look  for  it, 
^*^d  it  was  found  in  the  oflBoe  of  the  secretary  of  state,  duly 
^^^nsmitted  from  the  executive  department  as  other  acts.    They 
^^ny  that  said  act  was  not  legally  passed,  and  no  bill  was 
•'gned,  or  bond  issued  in  the  similtude  of  money,  until  said 
•^  became  a  law.     The  act  authorized  defendants  to  issue 
^nds  and  purchase  stock  in  said  colleges  in  such  sums  as 
^ey  might  see  fit,  giving  them  full  power  to  do  what  they  did, 
•'^  so  anxious  were  they  that  the  issue  should  be  legal,  that 
«i«y  had  other  acts  passed  by  the  legislature  before  the  orig- 
^^act^was  published,  ratifying  what  respondents  had  done. 
I^endaDts  say  the  bills  issued  are  bonds ;  that  complainants 
Qtve  Dot  attached  true  copies  to  their  bill.     The  bonds  are 
'•ed  as  a  circulating  medium,  but  are  payable  and  redeemable 
^  ft  distant  day,  and  bear  interest  not  to  exceed  ten  per  c*ent. 
«e  iwie  was  authorized  by  the  legal  voters  of  Forsyth ;  the 
^Ue  adieme,  as  finally  -carried  out^  was  submitted  at  an 
You  ui.  15. 
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election  held  in  Forsyth,  on  the  21st  October,  1871.  These 
propositions  tvere  voted  on,  as  before  stated,  and  unani- 
mously carried ;  no  one  objecting  except  a  few  who  repre- 
sented no  interest  but  their  own.  In  obedience  to  the  acts 
of  the  legislature,  and  the  third  article  and  fourth  section  of 
the  constitution,  defendants  carried  out  the  proposed  plan. 
In  the  submission  referred  to,  the  female  college  was  valued 
at  $10,000  00,  and  the  Hilliard  Institute  at  §6,000  00.  It 
was  necessary  to  pay  Walker's  judgment  of  $2,000  00,  to  pur- 
chase the  interests  of  Hillyer  and  Asbury,  valued  at  $6,000  00, 
before  the  other  sum  of  §7,000  00  could  be  exi)ended  on  the 
buildings.  To  carry  out  this  scheme,  the  council  had  issued 
bonds  as  aforesaid  in  the  style  of  currency,  redeemable  as  afore- 
said, for  the  sum  of  §30,924  QO,  fifteen  thousand  of  which  wns 
to  be  redeemed  by  the  council. in  ten  yeai^s.  To  avoid  interest 
on  which,  and  to  make  them  bankable  and  redeemable  at  any 
time  in  exchange,  they  loaned  of  said  iasue  $15,000  00,  to  B. 
Pye  &  Son,  W.  L.  Lampkin,  and  H.  G.  Bean,  and  enter- 
ed into  bonds  with  them  to  redeem  said  town  currency  when- 
ever presented  at  their  countei's,  in  currency  of  the  United 
States,  or  New  York  exchange,  and  distinctly  stipulated  that 
$15,000  00  so  loaned  was  to  be  retireil  by  said  bankers,  when- 
ever $15,000  00  had  been  redeemed  by  taxation  of  the  peo- 
ple in  ten  years;  the  town  being  liable  only  for  $15,000  00, 
said  sum  being  loaned  to  said  bankers,  to  be  redeemed  by  said 
bankers  and  used  for  their  own  benefit  without  interest — the 
people  not  to  be  taxed  to  recleem — it  being  understood  that 
$1,500  00  shoufcl  be  redeemed  aimually  by  taxation,  and  a 
corresponding  amount  in  the  hands  of  said  bankers  should  be 
destroyed  without  taxation — giving  to  complainants  the  use 
of  twice  as  much  currency  as  they  are  required  to  redeem, 
and  are  daily  using,  notwithstanding  they  seek  to  enjoin  its 
circulation,  and  are  daily  making  money  by  the  circulation. 
After  paying  $8,000  00  as  stated,  and  $7,000  00  in  re|>airing 
the  colleges,  the  town  council  received  stock,  and  a  deed  for 
55-95th  of  stock  in  the  Hilliard  Institute,  and  stock  in  Monroe 
Female  College  to  the  amount  of  93-135th  interest  in  the  same. 
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Defendants  do  not  desire  to  conceal  their  actings  and  do- 
^'^gs;  the  tax-payers  have  always  had  access  to  the  books  of 
tile  council;  a  full  and  fair  report  is  as  desirable  to  them  as  to 
tlie  complainants.  They  therefore  attach  reports  of  the  secre- 
te I'j  and  treasurer. 

Defendants  further  say  that  the  interests  of  the  citizens  of 
Porsyth,  which  they  hold  in  the  form  of  stock,  is  very  great, 
»ni]  of  the  value  of  $15,000  00,  and  they  are  entitled  to  rents 
^xxkI  profits  from  said  institutions. 

Defendants  further  say  that  said  currency  has  long  since 
passed  into  the  hands  of  innocent  holders,  who  receivcnl  the 
5*»twe  on  the  authority  of  the  council  to  assess  the  tax  and  re- 
<l<?ein  the  same.  They  have  taken  it  in  the  course  of  business 
2ind  paid  full  value  therefor,  all  of  which  was  known  to  com- 
plainants before  the  filing  of  thejr  bill. 

Complainants  affirm  and  defendants  deny  that  these  are  sec- 
tarian institutions. 

Defendants  offered  the  affidavit  of  T.  B.  Cabanias,  that  he 
'Was  journalizing  clerk  in  1871  and  1872;  that  the  act  autho- 
rizing the  purchase  of  stock  was  placed  in  the  hands  of  the 
governor  on  the  8th  December,  1871,  with  otiiers;  it  was  not 
approved  or  vetoed  by  him,  but  sent  to  the  secretary  of  state's 
<>ffice.    A  committee  was  appointed  at  the  session  of  1871  or 
1872  to  look  after  such  bills.     They  only  reporttnl  four  of  a 
J^Deral  nature,  but  at  the  July  session,  1872,  they  reported 
wiis  bill  as  obtained  from  the  secretary  of  state's  office,  and 
•uthorized  its  publication.     This  was  before  the  passage  of 
™c  bill  amendatory  of  the  charier  of  Forsyth. 

Before  the  introduction  of  this  last  bill  a  section  was  added, 
•^  tile  suggestion  of  deponent,  to  legalize  the  issue  of  bonds, 
tt'he  feared  that  the  committee  might  not  report. 

Defendants  also  offered  the  affidavit  of  S.  D.  Mobley,  that 

*^«howing  of  the  amount  of  issue,  to- wit :  $30,924  00,  was 

•OWL    Also,  the  affidavit  of  U.  G.  Anderson,  who  says  he 

;^»olerk  at  the  election  in  October,  1871;  that  it  was  fair; 

■ttocrne  voted  but  qualified  votera  of  the  town. 
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Upon  the  hearing  of  the  case,  the  judge  refused  the  injunc- 
tion, and  complainants  excepted. 

C.  B.  Wooten;  W.  a.  Lofton,  for  plaintiffs  in  error. 

1st,  Is  the  tax  sought  to  be  enjoined  imposed  by  proj>er  leg- 
islative authority  ?     If  not,  the  injunction  should  be  granted, 
for  valid  legislative  authority  must  be  shown  for  every  act  of 
taxation:  Cooley's  Con.  Lim.,  p.  517,  (2d  ed.) 

2d.  There  is  in  this  case  no  sucli  legal  authority.  Defend- 
ants rely  on  section  2  of  an  act  of  the  legislature,  approved 
March  11,  1869,  as  the  prime  source  of  their  j>o\ver  in  the 
premises.  This  act  does  not  sustain  them,  because,  IsL  It  pro- 
vides for  the  issue  of  bonds  in  certain  cases,  but  in  no  case  does 
it  authorize  a  '^circulating  medium,  or  bonds  bearing  the  sim- 
ilitude of  money,"  to  be  issued,  as  was  done  in  this  instance. 
2d.  It  does  not  contemplate  subscriptions  for  stock  in  institu- 
tions of  learning,  the  generality  of  the  phrase  "or  other  com- 
pany," following  the  woixl  "railroad,"  being  restrained  by  the 
context.  This  construction  favored,  since  (as  will  be  hereaft^ 
shown,)  it  is  consistent  with  the  constitution :  Winter  r«.  Jones, 
10  Ga.,  200;  Newland  vs.  Marsh,  1 9  111.,  384;  Clark  vs.  Roch- 
ester, 24  Barb.,  471. 

3d.  The  only  additional  legislation  relied' on  by  defendants 
are  acts  of  December,  1871 :  Acts  of  1872,  p.  198;  and  the 
act  of  August,  1872:  Acts  of  1872,  p.  197— botli  passed  after 
the  notes  were  issued.  The  fii*st  of  these  was  to  authorize  the 
town  council  of  Forsvth  to  make  certain  issues,  but  it  has  no 
application  to  this  Ciise,  because  the  notes  in  question  were 
issued,  not  under  that  act,  but  before  its  passage :  Senate  jour- 
nals, 1871-72,  p.  189.  .The  second  of  these  acts  is  void,  be- 
cause it  contains  matter  different  from  what  is  expressed*  in 
the  title  thereof:  Code,  sec.  505G.  But  if  this  is  not  so,  it 
seeks  to  legalize  a  currency  or  "circulating  medium"  acknowl- 
e<lged  to  have  been  issueil  without  authority  of  law.  The  leg- 
islature could  not  do  this,  unless  it  could  have  authorized  such 
issue :  Cooley's  Con.  Lim.,  pp.  379,  380,  and  notes.  The  leg- 
slature  could  not  have  authorized  it,  because,  1.  The  dectioOy 
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y  virtue  of  which  it  is  claim(Hl  that  these  notes  were  issued, 
►'as  held  on  the  express  condition  that  the  proj>erty  of  coh)red 
itizens  was  not  to  be  taxeil ;  lience,  the  .taxation  is  not  uni- 
>rin,and  is  therefore  in  violation  of  section  17,  bill  of  rights: 
'CKJe,  sec.  5019.  2.  As  shown  by  the  deeds,  it  was  a  dona- 
ton  or  gratuity  to  sectarian  enterprises,  and  it  is  therefore  ia 
iolation  of  8«;tion  6,  article  3,  constitution  :  Cwle,  sec.  5065, 
•  Again :  if  any  or  all  of  this  legislation  was  intended  to 
^nfer  the  power  claimed  by  defendants,  then  it  is  for  that  rea- 
>n  ancoustitutional  and  void  :  Sec.  6,  art.  3,  con.;  Code,  sec. 
0C7.  The  words  "work  of  public  improvement,"  in  said 
action,  are  held  as  applying  to  a  work  of  like  kind  with  a 
iilroad,  and  do  not  include  colleges,  etc.:  Potter's  Dwar.  on 
tat.  and  Cons.,  236;  Sandiman  vs.  Breach,  7  B.  &  C,  96; 
D.  &  R.,  20;  1  B.  &  C,  680.  This  view  is  supported  by 
^e  construction  of  municipal  powers:  Cooley's  Con.  Lim., 
U,  212,  213;  1  Dil.  Mun.  Cor.,  sees.  105,  106,  and  notes. 

-A.  M.  Speer;  a.  D.  Hammond;  T.  B.  Cabaniss,  for  de- 
•ndaots. 

1st  Power  of  taxation :  1.  To  raise  revenue  for  the  sup- 
ort  of  the  government.  2.  To  pay  public  debt.  3.  To  pro- 
We  a  general  school  fund.  4.  For  common  defence.  5.  For 
^blic  improvements:   Sec.  27,  art.  1,  of  state  constitution. 

2d.  The  general  assembly  may  grant  the  power  of  lax- 
*5oii  to  county  and  municipal  aulhoriticiB,  to  be  exercised 
*ithin  their  several  territorial  limits:  Sec.  28,  art.  1.  A 
*tijen  may  be  compelleil  to  contribute  to  a  work  of  public 
"Hpfovement :  Art.  3,  sec.  6,  par.  4.  As  [to  act8  of  legis- 
wue  on  this  point,  see  act  March  11th,  1869,  amending 
Atrter  of.  Forsyth.  Sec  act  piissed  prior  to  9th  December, 
'Wl,  published  in  acts  of  1872,  pages  198,  199,  and  resolu- 
m  ia  Bftme  acts,  page  528.  See,  also,  as  to  act  ratifying  and 
Pfc^uag  proceedings  of  council,  act  of  26th  August,  1872, 
HWqii  10,  page  198.  As  to  authority  of  legislature  to  val- 
gfcmd  oonfirm  previous  acts,  see  5  Georgia,  561;  21  Ibid., 
w;Dillon  on  Corporations,  sec,  46;  15  Cow.  Rep.,  475.    A 
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mere  irregularity  in  the  exercise  of  the  power  will  not  vifcisit 
the  bond:  Dillon,  sees.  416,  417;  21  Howard,  539;  48  Jifo., 
167. 

McCay,  Judge. 

1.  A  municipal  corporation,  in  its  very  nature,  is  bufc   a 
branch  of  the  government.     Its  object,  in  this  country,  has 
always  been  to  exercise  governmental  powers  in  such  detail  os 
it  would  be  inconvenient  and  unwise  to  commit  to  the  legis- 
lature: Code,  sec.  1672.     The  advancement  of  education   ^ 
not  only  by  the  bill  of  rights  (constitution,  article  1,  section 
27,)  declared,  in  effect,  to  be  one  of  the  objects  of  governmeii*> 
but  there  is  a  special  article  in  the  constitution  devoted  toth^s 
subject:  Art.  6.     No  student  of  the  history  of  this  country) 
frooi  the  earliest  settlement  U)  the  present  day,  can  fail  to  &^ 
that,  to  furnish  facilities  for  the  education  of  the  [leople,  itb^ 
not  only  been  the  constant  pra(^tice  of  both  the  state  and  tl'^ 
corporate  organizations,  to  engage  in  projects  for  the  advance* 
ment  of  education,  but  that  this  has  been  a  favorite  and  pi*^ 
ferred  object;  and  it  seems  to  us  that  more  permanent  good  li^® 
come  to  the  country  from^tliis  application  of  both  state  ai"** 
municipal  funds  than  from  any  otfier  use  of  such  funds.    N^^ 
is  this  merely  an  Americiui  iilea.     Some  of  the  very  earli^ 
and  most  flourishing  foundations  for  the  advancement  of  cil' 
cation  in  England  were  ma<lc  by  the  corporation  of  Londo 
Even  amid  the  troubles  of  the  Protectorate,  during  the  tt 
nority  of  Edward  VI.,  "the  mayor  and  aldermen  repair 
and  refitted  the  House  of  Gray  Friars,  for  the  eduaition 
poor  children,  under  the  name  of  Christ's  Hospital :"  Frouc? 
History  of  England,  vol.  5,  p.  368.     And  it  is  well  est 
lished   by  authority,  that  the  building  of  hospitals,  scb* 
houses,  etc.,  are  within  the  sphere  of  the  ordinary  jurisdic 
of  a  municipal  corporation.     That  the  corporation  has  ve 
the  management  in  trustees  is  only  a  matter  of  discretion, 
where  the  object  is  a  public  one,  and  private  gain  not  the 
pose,  we  think  such  a  discretion  wise  and  proper.i^ Tlie 
tees  in  this  case  undertook  to  keep  up  the  school.     No 
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Accrues  to  them.     The  house  is  the  necessary  thing;  the  pub- 
lic may  well  furnish  that,  leaving  the  school  to  support  itself. 
2.  There  is  nothing  in  the  constitution  prescribing  the  time 
of  the  assent  of  the  people  to  an  act  of  the  legislature  author- 
ising the  corporation  to  engage  in  a  public  work.  The  language 
is  just  as  applicable,  perhaps  more  so,  to  the  idea  that  the 
vote  is  taken  before  the  act,  as  the  contrary,  and  there  seems 
to  be  no  reason  why  either  way  does  not  conform  to  the  con- 
stitutional provisions.     The  main  idea  is  to  know  that  the 
enterprise  is  approved  by  the  people,  by  a  formal  election  held 
under  proper  rules.     In  the  case  of  a  town  or  city,  where  there 
is  a  perfect  machinery  for  the  purpose,  there  is  just  as  much, 
and  perhai>s  more,  propriety  in  coming  to  the  legislature  with 
the  will  of  the  people  already  ascertained,  as  to  get  the  act 
and  then  learn  if  the  object  be  approved  by  the  people. 

3.  There  seems  to  be  no  law,  or  rule  of  either  house  of  the 
general  assembly,  providing  any  mode  in  which  it  is  author- 
itatively to  be  ascert^iined  when  a  bill  i^  presented  to  the  gov- 
ernor for  his  signature.  And  the  practice  on  the  subject  is 
not  uniform.  The  fact  ought  in  some  way  to  appear  of  record, 
and  on  the  act  itself.  Some  of  the  governors  seem  to  have 
JMade  an  entry  on  the  enrolIe<l  bill ;  others  have  left  it  to  the 
legislature  to  preserve  the  evidence.  There  ought  to  be  legisla- 
tion on  the  subject.  The  facts  in  this  case,  we  believe,  are 
that  th^  governor  made  no  entry,  and  none  was  made  by  the 
house.  At  a  subsequent  session  of  the  same  legislature  the 
'^ter  was  inquired  into  by  a  committee,  and  the  act  in  qucs- 
^WDiaftera  report  of  the  committee,  was  declared  to  have  been 
^ttly  enacted  and  become  a  law  by  the  failure  of  the  governor 
to  dissent  within  the  constitutional  period,  the  bill  having 
•*^  passed  and  presented  more  than  five  days  before  the  ad- 
liJOiifDineDt  We  think  this  is  sufficient  authentication  of  the 
v^wtand  that  the  bill  was  duly  passed.  Nor  do  we  agree  that 
■A«10th  section  of  the  act  of  August  26th,  1872,  is  in  viola- 
^.  Wl.rfthat  clause  of  the  constitution  requiring  all  acts  to 
but  one  subject  matter,  and  to  conform  to  the  title. 
t&k  of  the  act  is  to  amend  the  charter  and  the  other  acts 
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amendatory  tliereof.  This  is  a  very  large  title,  and  may  well 
include  anything  increasing,  lesseningor  confirming  the  lowers, 
or  asserted  powers,  of  the  town.  It  would  make  legislation  al- 
most interminable,  if  every  amendment  of  the  charter  of  a  town 
were  required  to  be  in  a  separate  act.  Whatever  fairly  comes 
within  the  scope  of  an  amendment  to  the  charter,  may,  as  we 
think,  well  be  taken  to  come  within  such  a  title.  The  subject 
matter  is  the  power  and  corporate  authority  of  the  town — ^all 
constitutes  one  subject  matter  that  may  fairly  be  included  with- 
in this  idea.  However  doubtful,  therefore,  may  have  been  the 
original  authority  to  issue  these  bills,  their  issue  has  been  le- 
galized by  the  legislature.  The  objection  that  they  were  ille- 
gal, as  falling  under  the  act  prohibiting  the  issue  of  a  circula- 
ting medium,  is  covered  by  the  same  sanction.  The  state  may, 
by  its  legislative  department,  sanction  and  condone  a  public 
wrong.  Though  we  doubt  if  under  the  acts  of  1841,  1851, 
1852,  1855  and  1856,  making  such  issues  illegal,  the  ille- 
gality of  the  issue  is  any  objection  or  excuse  for  the  non-pay- 
ment of  them.  These  acts  are  not  fully  codified  in  the  Code, 
and  under  a  fair  construction  of  them,  it  is  not  by  any  means 
clear  that  the  illegality  of  the  issue  is  a  good  defense  to  a  suit 
upon  them. 

4.  As  under  the  law  these  change  bills  are  not  illegal,  as  it 
cannot  be  objected  to  them  that  the  city  had  no  authority  to 
issue  them,  it  is  not  the  duty  of  the  courts  to  inquire. into  the 
propriety  of  the  issue.  Tliat,  under  the  law,  is  the  function 
of  the  officers  of  the  town,  and  it  requires  a  very  strong  case 
to  invoke  the  interference  of  the  courts,  with  the  exercise  of 
the  discretionary  powers  of  a  corporation.  Nor  can  it  be  set 
up  as  against  the  boy\a  fide  holders  of  negotiable  papers  of  this 
character  when  the  city  has  authority  to  issue,  that  the  details 
of  the  law  have  not  been  conformed  to. 

5.  Upon  the  whole,  whilst  we  recognize  that  there  has  been 
irregularity  in  many  of  the  acts  of  the  city  council  in  the  matter 
complained  of,  yet,  there  is  not  such  illegality  as  justifies  a  re- 
fusal to  pay  the  debt  contracted,  and  we  affirm  the  judgment 

Judgment  affirmed. 
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^Iary  J.  SuoRTER  et  aL,  plaintifKi  in  error,  vs.  James  A.  P. 
Methvin,  for  use,  defendant  in  error. 

1-   TMien  a  deed  recited  that  the  grantor  had  years  before  niade  Ins  will, 
giniig  certain  property  to  his  daughters  husband   for  the  sole  use  of 
said  daughter  and  her  children,  the  property  to  be  under  the  control  of 
the  husband,  to  be  managed  by  hitn  for  the  niuintenance  of  his  wife 
and  family,  without  liability  on  hxn  part  to  account,  and  that  the  prop- 
erty had  gone  into  and  continued  in  the  posdession  of  the  husband,  on 
the  terms  stated,  for  over  twenty  years,  by  parol  agreement,  and  that 
tlie  donor  now  desired,  in  writing,  to  carry  out  the  original  intent,  the 
deed  then,  in  terms,  simply  conveyed  the  property  to  the  husband,  as 
trustee,  for  the  sole  use  of  the  wife  and  her  husband : 

S^ld,  that  taking  the  recitals  in  the  deed  as  a  part  thereof,  the  hus- 
band was  to  control  the  property  for  the  maintenance  of  his  wife  and 
children,  free  from  a  liability  to  account. 

••  A  conveyance  by  an  insolvent  husband  to  his  wife  in  payment  of  a 
debt,  claimed  by  him  to  be  due  to  her  from  him  for  bis  use  of  her  sep- 
arate  estate,  will  be  closely  scanned,  and  unless  clearly  bona  fide^  will 
"be  declared  void  as  against  exii^ting  creditors. 

(.  Wbeo  a  husband  was  the  trustee  of  property  for  the  separate  use  of 
Lis  wife  and  children,  but  he  was  made  the  manager  thereof  for  their 
support  and  maintenance,  without  liability  to  account,  and  he  being 
largely  in  debt,  recognized  himself  as  indebted  to  his  wife  and  children 
£or  the  rent  of  the  trust  plantation  for  three  years,  and  conveyed  to 
liimself,  as  their  trustee,  under  the  direction  of  the  ordinary,  certain 
property  in  payment  of  said  debt : 

B'eldf  that  as,  under  a  proper  construction  of  the  trust  deed,  he  was  to 
manage  the  estate  for  the  maintenance  of  his  family  without  liability 
to  account,  no  debt  existed  from  him  as  trustee,  unless  there  was  proof 
that  he  had  failed  to  give  them  reasonable  maintenance. 

Trusts.  Debtor  and  creditor.  Husband  and  wife.  Be- 
fore Judge  Strozeb.  Quitman  Superior  Court.  November 
Tom,  1873. 

At  the  May  terra,  1872,  of  Quitman  superior  court,  James 
A.  P.. Methvin  recovered  a  judgment  against  John  Gill  Shor- 
**  as  principal,  and  William  Harrison  and  Theodore  L, 
^Wny,ii8  executors  of  James  Harrison,  deceased,  as  security, 
^fc  12,112  00,  besides  interest.  On  March  15th,  1873,  this 
•*Wtkm  was  transferred  to  William  Harrison,  trustee,  for  a 
^"■lorfile  oonsideration.     On  August  2d,  1873,  it  was  levied 
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on  certain   personalty  as  the  property  of  Shorter.     A  alsLiwn 
was  iuteri)Osed  by  Mary  J.  Shorter  and  Mary  Shorter  E^ei'- 
kins.     The  issue  thus  formed  was  submitted  to  the  decision  c}{ 
the  court,  jvithout  the  intervention  of  a  jury.     The  evidence 
made  this  case: 

On  December  4th,  1867,  Cullen  Battle,  the  father  of  Mar-v 
J.  Shorter  and  gran<lfather  of  Mary  Shorter  Perkins,  ai3^ 
John  Gill  Shorter,  executed  the  following  instrument: 

'* STATE  OF  ALABAMA— Barbour  ctounty: 

"This  indenture,  made  this  the  4th  day  December,  186 <^» 
between  Cullen   Battle,  of  the  county  of  Macon  and  staf:^^ 
aforesaid,  of  the  one  part,  and  John  Gill  Shorter,  trustee,  r""^ 
the  county  of  Barbour  and  state  aforesaid,  of  the  other  part^-*    • 
"Witnesseth,  that  whereas,  in  consideration  of  the  natural  lo\'"'^  ^ 
and  affect  ion  which  I  have  and  bear  to  n\y  daughter.  Mar 
Jane  Shorter,  I  did,  on  her  intermarriage  with  the  said  Joh 
Gill  Shorter,  in  ihe  early  part  of  the  yeiir  1843,  put  her  sw 
husband  in  the  exclusive  and  peaceable  possession  of  thelaiM^  ^ 
hereinafter  described,  whereof  I  wiis  then  seized  in  fee  simpK  * 
as  owner,  located  in  Randolph  (now  Quitman,")  county,  in  tl^  * 
state  of  Georgia,  intending  and  declaring  that  I  would  giv^^ 
(he  said  lands  to  my  said  daughter,  and  provide  the  terms  cz^*^ 
the  gift  in  my  will;  and  whereas,  in  pursuance  of  said  intec"^' 
tion,  I  did,  by  will,  which  I  kept  on  hand  in  case  of  my  deatK  '*? 
devise  the  said  lands  to  my  said  daughter,  Mary  JaneShort<^*'« 
and   her  child  or  children  as  patrimony,  intending  to  secu  :^**^ 
the  right  and  title  in  and  to  the  said  lands  to  and  for  the  iw^s^ 
and  benefit  of  my  said  daughter,  Mary  Jane  Shorter,  and  h.^?^ 
child  or  children,  without  power  of  alienation  or  incumbram^^ 
by  her  Siiid  husband,  though  desiring  and  intending  that   1^^^ 
should  manage  and  control  the  same  without  liability  to  SM^^ 
count  for  the  rents  and  profits  thereof;  and  whereas,  with  ^ 
knowledge  of  said  intention  and  purpose  on  my  part,  and   <^' 
the  provisions  of  my  will  in  ac^cordance  therewith,  the  posses- 
sion and  use  of  said  lands  have  continued  uninterrupted  wit" 
my  said  daughter,  Mary  Jane  Shorter,  under  claim  of  titi^ 
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thereto  l)y  her,  under  the  provision  of  my  s<aid  will,  with  the 
inowledge  and  assent  of  her  said  husband,  and  under  the 
management  and  control  of  her  said  husband  for  over  thirty 
Tears,  and  down  to  the  present  day;  and  whereas,  under  the 
eaid  i)ossession  and  claim  of  title  thereto,  under  the  said  pro- 
visions of  my  will,  and  with  my  knowledge,  approbation  and 
consent,  large  portions  of  said  lands  have  been  ditched  and 
cleared,  and  the  value  thereof  greatly  enhanced  by  many 
other  permanent  and  valuable  improvements  made  during 
the  past  twenty  years;    and  whereas,  these  facts  have,  in 
law,  created  against  me  a  perfect  right  jn  ef|uity  in  behalf 
of  my  said  daughter,  Mary  Jane  Shorter,  and  her  child  or 
children,  to  the  exclusive  and  continued  possession,  use  and 
enjoyment  of  the  said  lands;  and  whereas,  it  is  my  desire, 
ns  it  is  in  accordance  with  my  declared  purpose,  expressed 
in  my  said  will,  to  secure  the  said  lands  to  and  for  the  use 
and  benefit  of  my  said  daughter,  and   her  child  or  chil- 
dren, as  hereinl)efore  stiite<l:   Now,  in  consideration  of  the 
.premises,  and  the  sum  of  §5  00  to  me  in  hand  paid  by  sjiid 
John  Gill  Shorter,  trustee,  the  recei])t  whereof  is  hereby  ac- 
knowledged, I,  the  said  Cullen  Battle,  have  bargained,  sold 
and  conveyed,  and  by  these  presents  do  bargain,  sell  and  con- 
vey unto  him,  the  said  John  Gill  Shorter,  as  trustee,  the  fol- 
lowing described  lands  in  the  county  of  Quitman  and  state  of 
Georgia,  to-wit:  Ijots  numbers  three  hundred  and  two,  three 
hundred  and  seven,  three  hundred  and  eight,  three  hundred 
^^nd  thirty-three,  three  hundred  and  thirty-eight,  three  hun- 
dred and  sixty-five,  and*  fractional  lots  three  hundred  and 
•^cnty  and  three  hundred  and  seventy-one,  containing  about 
^  thousand  two  hundred  and  fifty  acres,  more  or  less;  to 
we  and  to  hold  unto  him,  the  said  John  Gill  Shorter,  trus- 
•^his  successors  and  assigns,  as  hereinafter  provided,  the  said 
"•"gained  lands,  with  all  the  rights,  tenements  and  heredita- 
""rta thereunto  belonging,  or  in  any  manner  ap|)ertaining,  for- 
••*in  fee  simple.     Nevertheless,  this  conveyance  is  in  trust, 
I  ♦  i**d  npcm  condition  that  the  said  John  Gill  Shorter,  as  trustee, 
,  ^Ulhold,  manage  and  control  the  said  lands  herein  mentioned 
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for  the  use  and  benefit  of  my  siiid  daughter,  Mary  Jane  Shor- 
ter, and  her  child  or  cliildren,  without  power  of  alienation  by 
him  as  trustee,  and  without  any  right  or  power  of  incumbrance 
by  him,  and  exempt  from  all  debts  or  liabilities  by  him  con- 
tracted, in  any  manner  or  form  whatever;  provided,  that 
should  it  be  needful  to  make  sale  of  said  lands  at  any  time 
lieretfter  for  the  better  advancement  of  the  trust  herein  ad- 
mitted and  declared,  the  same  may  be  sold  by  a  decree  of  a 
court  of  chancery. 

"In  tcsiimony  whereof y  I,  Cullen  Battle,  the  grantor,  and  I, 
John  Gill  Shorter,  psan  acceptance  of  the  trust  herein  recited, 
have  hereunto  set  my  hand  and  affixed  my  seal  the  day  and 
year  above  written. 

"C.  BAITLE,  [seal.] 

"JOHN  GILL  SHORTER,  [seal.] 

"Signed,  sealeil  and  delivered  in 
presence  of: 

"John  M.  McKleroy, 
"William  H.  Thounton." 

This  deed  was  proi)erly  probated  and  recorded  in  the  clerk's 
office  of  the  superior  court  of  Quitman  county,  Georgia,  on 
the  25th  day  of  January,  1868. 

On  February  16th,  1871,  Shorter,  being  in  an  insolvent  con- 
dition, procured  the  services  of  two  disinterestetl  and  ex{>e- 
rienced  gentlemen  to  estimate  the  value  of  the  rent  of  the 
proiKirty  dtvscribed  in  the  aforesaid  deeil,  for  the  years  1868, 
1869  and  1870.  They  estimated  it  as  being  worth  82,000  00 
per  annum.  Shorter  then  chargetl  himself,  as  trustee,  with 
$6,420  00,  adding  to  the  rent  the  interest  on  the  same  to  Isfc 
of  January,  1871.  He  procured  these  gentlemen  to  value 
certain  {)ersonalty,  embracing  that  levied  on,  then  on  the  afore- 
said plantation.  This  was  estimated  as  being  worth  $6,420, 
the  amount  due  for  rent,  as  aforesaid.  He  then  credited  him- 
self, as  trustee,  with  such  personalty,  thus  making  a  balance. 

On  October  28th,  1871,  he  made  a  return  of  his  actings  and 
doings  as  trustee  to  the  ordinary  of  Quitman  county,  setting 
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the  aforesaid  tran«aotioii.     This  return  was  ex- 
approvwl  by  (he  ordinary  on  November  29th, 

,  which  wjis  the  basis  of  the  cx(»cution  aforesaid, 
ed  prior  to  the  transfer  aforesaid, 
held  the  property  subject,  and  onlerod  the  exc- 
joeed.     The  ehiiniants  moved  for  a  new  trial  upon 
r  grounds,  among  others: 

ise  the  court  erretl  in  holding  that  under  the  afore- 
cd  of  Decemlwr  4th,  1867,  there  was  no  liability 
of  Shorter  to  account  for  the  rents,  issues  and 
e  estate. 

ise  the  court  erred  in  holding  that  the  transfer  of 
1  personalty,  in  sjitisfaction  of  Shorter's  liability 
5ues  and  profits,  was  without  consideration  and 

ise  the  court  held  that  Shorter's  acknowledgment 

ivas  without  consideration  and  voi<l. 

m  wits  overruleil,  and  claimants  excepted. 

;  Lyox  &  Jackson,  for  plaintiffs  in  error. 

Ci-ARKE,  for  defendant. 

Judge. 

lid  hardly  admit  of  question,  if  this  were  a  pro- 
;ctly  against  the  trustee  in  this  deed,  to  coni{)el 
int,  that  under  a  projxir  consl  ruction  of  it,  accord- 
lettled  rules,  he  would  be  held  not  liable.  The 
1  rule,  the  rule  which  swallows  up  almost  all  others 
ig  a  paper,  is  to  give  it  that  meaning  which  will 
uto  eifect  the  intent  of  the  parties.  This  is  the 
les  of  interpretation,  to  discover  the  true  intent  of 
and  in  doing  this  we  are  to  take  the  whole  of  a 
3r,  and  to  consider  this  with  the  surrounding  cir* 
In  Parkhui-st  vh.  Smith,  Willes' .Reports,  332, 
)  mnoh  rc^rd  is  not  to  be  had  to  the  natural  and 
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proper  signification  of  words  and  sentences,  for  the  law  dc^  't  h 
often  transpose  words  contrary  to  their  order,  to  bring  t.hg=^  ^^^ 
to  the  intent  of  the  parties.      Here  the  intent  is  stated  5n 

terms.     The  object  and  purj)ort  of  the  deed  is  to  carr}'  iiL  ^m  1o 
effect  a  long  cherishe<l  purpose  of  the  donor,  which  helr^sad 
long  since  reduced  to  writing,  in  his  will,  and  which  he  krm  sad 
acted  on  years  ago,  by  delivering  tlie  proj)erty  to  Mrs.  Shorft^  ^sr, 
on  the  express  terms  set  forth  in  that  will.     There  is  no  1  :^  5.  nt 
in  the  deed  of  any  change  of  that  purpose;  the  will  is  re  ::t^r- 
red  to,  its  terms  set  out;  the  parol  contract  made  at  the  t  m  wne 
of  the  original  delivery  is  alluded  to,  and  the  express,      <Je- 
clareil  purpose  of  this  deed,  on  its  face,  is  declared  to  b^3      to 
commit  to  writing  and  execute  as  a  di»ed,  the  long  ago       cJe- 
claretl  scheme.     We  can  see  no  possible  motive  for  alhic?l  ing 
to  the  terms  on  which  Mr.  Shorter  was  to  be  the  trustee-,     to- 
wit:  without  liability  to  account,  unless  the  puri)ose  of"      t.he 
donor  was  to  make  that  also  one  of  the  terms  of  the  deed.  It 

w^ould  have  been  sufficient  to  say,  simply,  that  the  will    ^^'J^' 
the   parol  agreement  had  made  him  trustee.      Taking      ^-'^'S 
whole  deed  and  the  surrounding  circumstances  togeiher,    to- 
wit:  the  will,  the  parol  contract,  the  actual  holding  that    lJ*<t 
already  taken  place,  we  think  this  deed,  though  it  crea  t<^  * 
trust,  exempts  the  trustee  from  liability  to  account.     Tlio   «^ 
nor  conceived  that  Mr.  Shorter  would  himself  supi)ort     J''^ 
wife  and  children,  and  this  trust,  so  far  as  the  use  of  it  ^"^^ 
concerned,  was  for  their  support;  beyond  that  he  did  not  J^" 
tend  Mr.  Shorter  should  be  liable  to  account. 

2,  3.  Whilst  the  mode  in  which  this  sale  of  pvo\yevty  ^f 
the  trustee  to  himself  is  a  very  unusual  one,  yet  did  the  fi^^f 
in  truth,  exist  that  he  owed  the  debt  to  the  trust  estate.  ^® 
are  not  preparal  to  say  that  the  transfer  of  title  from  ^*^' 
Shorter  to  Mr.  Shorter,  trustee,  might  not  stand.  But  sucn 
a  t/'ansaction  is  a  suspicious  one  on  its  face,  and  ought  ti>  "^ 
closely  scannetl.  As  we  construe  the  deed,  the  trustee^  ^^' 
Shorter,  was  to  have  the  use,,  control  and  profits  of  the  prop* 
erty  conveye<l  by  it  for  the  support  of  his  family;  beyond  tl*^* 
he  was  not  liable  to  account.     Had  it  appeared  that  the  S^^" 
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get  this  support,  there  might  Ije  good  grounds  for 
it  he  wjis  in  debt  to  them.  But  no  such  thing  aj)- 
er  using  the  land  as  for  many  years  he  had  used 
on  a  phuiting  business  u|)on  it,  liis  family  bearing 
ilations  to  him,  he  assumes  that  he  owes  them  rent 
itation,  and  protn^eds  to  i)ay  it  by  setting  apart  to 
trustee,  certain  of  his  own  property  for  their  use. 
is  in  paynient  of  rent  he  assumes  to  owe  them;  he 
etend  that  he  had  failed  to  support  them,  and  was 
je  to  them  an  amount  for  this  failure.  The  trans- 
KJi'sonal  property  rests  for  its  consideration  solely 
tut  assumed  to  be  due,  and  that  rests  solely  upon 
,  as  trustee,  was  liable  to  account  beyond  a  support 
lily. 

r  judgment,  no  rent  was  due,  as  he  was  under  no 
accjount,  the  transfer  is  not  valid,  that  is  as  against 
xlitors  it  is  void.  It  is  a  voluntary  conveyance, 
the  evidencxi  in  the  record  his  condition  as  to  sol- 
le  time  was  such  as  to  justify  the  jury  in  finding 
r  void  as  against  creditors. 
it  affirmed. 


L.  DoRTic,  plaintiff  in  error,  vs.  Alexander  E. 
DuGAS,  defendant  in  error. 

not  enjoin  a  defendant  from  the  free  disposal  of  bis  property 
iHcation  of  a  creditor  who  sets  up  no  lien  upon  or  title  to  the 
lod  who  presents  no  other  equity  than  his  simple  four  that 
Bduces  his  claim  to  judg  neat,  he  will  not  be  able  to  find 
tn  which  to  levy  ir. 

m 

on.     Debtor  and  cre<litor.     Before  Judge  Gibson. 
oounty.     At  chambers.     January  16th,  1874. 

iled  his  bill  against  Dugas,  in  which  he  set  up  vari- 
I  against  the  defendant,  growing  out  of  the  partner- 
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sliip  of  Holt,  Dugjus  &  Comixiny,  of  which  they  had  boll&^ 
been  tncmbcrs.     The  bill  set  out  several  pieces  of  propeitjr 
belonging  to  the  defendant,  and  others  in  which  he  had  a 
tnainder  Intercast,  all  of  which  would  barely  be  sufficient  t 
satisfy  the  dwix'C  which  might  he  had  upon  a  final  trial.     I 
alleged  that  the  defendant  was  endeavoring  to  sell  said  pro] 
erty,  and  that  if  he  was  permitted  to  accomplish  bis  pur| 
complainant  would   be  remediless.     Prayer,  for  the  writ 
injunction. 

The  chancellor  refused  the  injunction  and  complainant 
cepteil. 

Salem  DrTCHEU,  for  plaintiff  in  error. 

James  S.  II(X)K,  by  Samuel  F.  Webij,  for  defendant 

McCay,  Judge. 

We  do  not  care  to  go  into  the  merits  of  the  complaina 
demand  in  this  citse.     It  mav  be  that  he  has  been  deei 
wrongtHl;  it  may  be  that  he  is  justly  entitled  to  recover  da^ 
ages  of  the  <lefi*ndant,  or  it  may  l>e  not  a  just  complaL 
That  will  depend  upon  the  evidence  at  the  hearing.     We 
clear,  however,  that  the  judge  was  right  in  refusing  the     X  w- 
junction.     No  case  can  be  found  where  an  injunction,  ad      ^^' 
terim,  has  been  granttnl  to  prevent  the  defendant  from  sell  5  ^''g 
his  own  property,  on  which  the  complainant  has  no  lien,  o«"    ^^ 
which  he  has  no  interest,  to  await  the  establishment  of     ^'w 
complainant's  demand,  unless  tiiere  lye  special  circurastaE"*^^^^ 
of  contemplated  fraud  by  the  defendant.     Here  is  nothing  ^^^ 
up  by  the  complainant  but  a  demand  on  his  side  and  a  st**^^ 
ment  that  he  fears  when  his  debt  is  established,  the  defencl**'^ 
will  have  dispased  of  his  visible  effec^ts.     The  process  of  i  *'" 
junction  has  never,  in  the  practice  of  chancery  courts,  be^^ 
usetl  in  such  a  civse.     As  to  legal  assets,  it  would  be  diffici*'^ 
even  to  sustain  the  jurisdiction  of  the  court  at  all.     If  tb* 
assets  l)e  e<j[uitable,  such  as  cannot  be  reached  by  an  exeeutio'' 
at  law,  equity  will  entertain  jurisdiction,  but  the  rule  is  uoifon^ 


I 
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that  the  complaiuant  must,  even  then,  have  first  established  his 
daiin  by  a  judgment :  See  the  case  of  Cubbedge  &  Hazdhurst 
t».  AAamSy  42  Gcxn^giay  125.  The  case  of  Sands  vs,  Marbury^ 
36  Georgia,  634,  is  anomolous,  and  stands  on  peculiar  facts. 
The  defendant  was  a  married  woman ;  could  not  be  sued  at 
law,  and  she  was  openly  avowing  her  intent  to  defraud  the 
complainant  by  turning  the  property  into  money.  She  was, 
(resides,  a  non-resident,  and  the  case  was  plain  that,  without 
the  injunction,  the  complainant  would  lose  his  debt.  What 
right  has  the  complainant  in  this  case  to  say  that  if  he  gets  a 
judgment,  the  defendant  will  not  pay  it?  And  what  right 
does  he  show  to  prevent  the  defendant  from  changing  his 
property  from  one  form  of  property  to  another?  If  he  sells 
the  proi)erty  he  now  has,  may  he  not  buy  other  property  with 
the  money,  or  may  he  not  take  the  money  to  pay  the  judg- 
ment? It  would  be  a  very  hurtful  power  for  a  court  to  have 
to  prevent  a  citizen  from  selling  his  property  until  it  could  be 
^^rtained  that  the  complainant  had  an  honest  claim.  That 
^all  there  is  in  this  case,  and  we  think  the  granting  of  in- 
junction on  the  charges  in  the  bill,  even  without  the  answer^ 
^ould  be  illegal  and  oppressive. 
Judgment  affirmed. 


^^H  Waller,  plaintiff  in  error,  vs.  Alexander  Perkijsb 

et  aL,  defendants  in  error. 

(Tbippb,  J.,  having  boen  of  counsel,  did  not  preside  in  this  case.) 

^  Uaj^  sections  496  and  497  of  the  Code,  it  is  competent  for  the  ordi- 
^^  of  a  county,  even  without  the  recommendation  of  the  grand  jury, 
''^l^a  county  tax  to  erect,  or  keep  in  repair  the  county  buildings, 
^  to  furnish  safes,  furniture,  etc.  And  this  power  includes  the 
l^*Wrto  levy  a  tax  to  pay  any  debt  that  may  have  been  contracted 
^fti^  purposes  of  erection,  repair,  etc.  This  power  is  in  the  dis- 
^'^^of  theordinary,  subject  to  the  supervision  of  the  judge  of  the^ 
^Mor  eoart  by  mandamtts  or  injunction,  as  prescribed  by  sectioa 
•••CfteCfode. 
VomUi.  16. 
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2.  Besides  this  tax  for  the  erection  and  repair  of  countj  buildings^  ^lie 
ordinary  may,  under  section  509  of  the  Code,  if  the  grand  jary.fi^^l  or 
refuse  to  act,  levy  a  tax  (not  to  exceed  6fty  per  cent,  on  the  state  Lskac), 
sufficient  to  pay  the  necessary  county  expenses,  and  any  debts  that  u»aj 
be  in  judgment  against  the  county,  or  which  the  eounty  may  ba.ve 
been  ordered  to  pay  under  a  matidamuSf  and  within  this  limit  of  fifVj 
per  cent,  on  the  state  tax,  a  creditor  who  has  a  judgment,  or  in  ir  liose 
favor  there  is  a  mandamus^  may  compel  the  laying  of  the  tax. 

3.  The  tax  of  twelve  and  one- half  per  cent,  allowed  by  the  act  of  ISIS^ 
for  the  support  of  the  indigent  poor  is  independent  of  the  county  xax 
proper,  and  is  not  included  with  the  fifby  per  cent,  limit  of  sectroo  4>09 
of  the  Code,  or  the  one  hundred  per  cent,  limit  of  section  616  of  tbe 
Code.  And  this  is  also  true  of  the  tax  for  poor  school  purposes  a^ 
provided  by  sections  1201  and  1202  of  the  Code,  which  said  sectfoos 
are  still  of  force,  so  far  as  to  authorize  a  tax  to  pay  debts  for  i^o^ 
school  purposes  contracted  before  the  passage  of  the  general  edacati' 
law. 

4.  When  debts  against  a  county  (other  than  debts  for  public  bnildii 
and  their  repairs,)  accumulate  so  that  the  fifly  percent,  allowed  by»* 
tions  509  and  511  will  not  be  sufficient  to  pay  them,  the  grand  ja^^^ 
may  recommend  a  tax  for  county  purposes  as  high  as  one  hundred  j 
cent,  upon  the  state  tax,  and  if  this  amount,  or  the  amount  allov^'' 
•by  local  law,  will  not  pay  the  necessary  current  expenses  and  the  ^^^^ 
cumulated  debt,  the  creditors  have  a  right  to  require  that  at  least  tw^^*^ 
ty-five  per  cent,  of  the  debt  shall  be  paid  therefrom. 

5.  It  is  within  the  power  of  the  legislature  to  provide  for  the  organi^^^" 
tion  of  county  commissioners  for  the  county,  and  in  so  doing  it  i***-^ 
provide  that  they  may  be  chosen  by  the  grand  jury  of  the  county. 

6.  If  commissioners  are  provided  for  by  law,  and  they  enter  upon  the  a^' 
ties  of  their  office,  they  are  officers  de  facto,  and  though  there  be  irre^**' 
larity  in  the  time  or  manner  of  their  election,  their  acta  are  not,  ^^^ 
that  reason,  iHegal  and  void. 

County  matters.  Tax.  County  commissioners.  Officers- 
Election.  Injunction.  Before  Judge  Hall.  Monroe  Couot/* 
At  chambers.     March  7tli,  1873. 

Alexander  Perkins  and  others,  filed  their  bill  against  Smith 
Waller,  the  tax  collector  of  Monroe  county,  making,  in  brie^ 
the  following  case: 

Complainants  are  tax-payers  of  Monroe  county,  owning 
property  therein  to  the  amount  of  about  ^100,000  00.  Priof 
to  the  year  1872,  said  county  had  contracted  an  allege^^ 
indebtedness  amounting  to  $23,541  16.     Of  this  amount 
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,415  02  constituted  no  binding  obligation  upon  the  county, 
was  in  the  shai)c  of  eluinge-bills,  for  the  issue  of  whicli 
2  was  no  autliority  of  law,  and  for  scrip,  etc.,  j)aid  to  W. 
iampkin  and  Benier  Pye  for  usury,  discount  and  various 
ges  made  by  them  for  keeping  said  change-bills  at  par. 
August  27th,  1872,  the  general  aasembly  passed  an  act 
ing  a  board  of  county  commissioners  of  roads,  public 
lings,  public  property  and  finances  for  the  county  of 
iroe,  which  provided  that  the  selection  of  said  com  mis- 
ire  should  be  by  the  grand  jury,  subject  to  the  approval 
le  judge  at  the  next  regular  term  of  Monroe  superior 
t,  after  the  passage  of  said  act.  The  August  term  of 
iroe  superior  court  was  then  in  sessicm,  and  in  violation 
16  provisions  of  said  act,  and  without  any  authority  of 
the  grand  jury  of  that  term  selected  three  commission- 
two  of  them  being  from  their  own  bcxly.  One  or  more 
lese  pretended  commissioners  were  not  regular  jurors,  but 
summoned  by  the  sheriflT,  who  was  largely  interested  in 
lis  against  the  county,  from  another  jury  list,  to  be  con- 
ently  near  as  talesmen.  One  of  the  commissioners  thus 
ally  selected  has  failed  to  qualify,  and  all  the  action  had 
lid  pretended  board,  as  hereinafter  referred  to,  was  by  the 
r  two,  and  as  complainants  submit,  therefore  invalid, 
be  current  expenses  of  the  county  do  not  exceed  $8,000 
mnum.  The  indebtedness  to  the  county,  consisting  prin- 
ly  of  balances  due  by  county  officers,  amounts  to  $19,- 
68,  to  collect  which  no  eff()rt  has  been  made.  On  Octo- 
15th,  1872,  said  pretended  board  of  commissioners  or- 
lihat  a  tax  of  two  hundreil  per  cent,  on  the  state  tax  be 
ied  on  the  property  in  Monroe  county,  and  be  levied  for 
fttur  1872,  for  the  following  purposes: 

Sng  jail  and  repairing  courthoase,  past  due 65  per  cent. 

oorichool  funds,  past  due 7  per  cent. 

MM  for  poor  bouse  7  per  cent. 

iiif  and  repairing  bridges 10  per  cent. 

•r  ooroner 1  per  cent 

If  dMft,  jailors  and  other  officers  out  of  the  county  15  per  cent 
It'lvon •  20  ^t  f^uV. 
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'o  pay  expenses  of  the  county  for  bailifTd  at  courts,  non-resi- 
dent witnesses  in  criminal  cases,  fuel,  servants'  hire,  sta* 

tionery,  and  the  like  8  per  cent. 

Indebtedness  of  the  county  for  1872 2*2  per  eeaU 

To  pay  accumulated  debt  of  the  county  50  per  cent. 

Complainants  adniifc  that  the  grand  jun%  at  the  Febriiai 
term,   1872,  of  Monroe  Superior  Court,  did  **  reconimeiul 
levy  of  one  hundre<l  j)er  cent,  on  the  state  tax  for  county  pur— 
|>oses,  and  a  levy  sufficient  to  raise  the  sum  of  $20,000  00,^ 
but  they  charge  that  neither  the  cf>unty  treasurer  nor  the  oi 
dinary  had  submitted  to  said  binly  any  financial  statement 
the  jKXJuniary  coiulition,  or  of  the  wants  of  the  county, 
M'hat  levies  were  called  for  to  discharge  the  several  classes 
debts. 

Complainants  say  that  the  defendant  is  alx)ut  to  enforce  tl 
collection  of  the  ti\x  assessed  by  the  pretendeil  oommissionei 
amounting  to  the  enormous  sum  of  two  hundred  y^er  cent 
the  state  tax,  by  the  levy  u|>on  and  sale  of  their  propertr-^ 
that  said  tix  is  manifestly  illegal.     Prayer  that  the  collects    ^m:Di 
of  the  same  \)e  enjoined. 

The  answer  makes  no  material  change  in  the  case  made     ^V^/ 
the  bill  as  above  reported. 

Affidavits  were    introduceil  showing  that   the  expense  of 

building  the  jail,  of  repairing  the  court-house  iu  the  ye^.tf=K  ^ 
1869  and  1870,  of  puix*hasing  and  fitting  up  the  poor  hoaJB^^r 
had  all  been  i>aid  for  in  the  county  change-bills  prior  to     ^'le 
yejir  1872.     Also  the  presentment  of  the  grand  jury  of  .A-  *^- 
gust  term,  1872,  unanimously  recommending  that  a  sufficic^nt 
county  tax  be  levie<l  to  raise  the  sum  of  $20,000  00,  as  t^li^T 
rt»garde<l  it  as  esiK^cially  desirable  to  pay  the  county  debt,  ai*<l 
to  place  the  county  again  in  a  sound  financial  condition. 

The  chancellor  sanctioned  the  bill,  and  ordereil  the  writ  ^f 
inj miction  to  issue  as  prayed  for,  except  as  to  the  followic^'S 
items  of  taxation : 


Building  and  repairing  bridges 10peree9'^ 

Kxira  pay  for  county  otKcers 15  percem  ^ 

To  pay  jurors 20percea^ 
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3Llm«r  court  expenses,  such  as  bailKTd,  stationery,  and  ser-  • 

"vtMt  hire 8  per  cent. 

So  uatj  indebtedness  for  1872  22  per  cent. 

Bf  akiog  a  total  of 70  per  cenL 

To  this  judgment  tlie  defendant  excepted. 

ILiANiER  &  Anderson;  J.  S.  Pinckard,  for  plaintiff  in 
error. 

Feeples  &  HowELii,  for  defendants. 

McCay,  Judge. 

1.  It  is  very  difficult,  perhai>s  impoasible,  to  say  exactly 

'what  was  the  true  intent  of  the  framers  of  the  Code  on  some 

of  the  leading  points  made  by  this  record.     As  to  the  taxes 

necessary  to  build  and  repair  tlie  public  buildings  of  the 

<5ounty,  such  as  the  court-house,  jails,  etc.,  it  is  very  plain, 

from  sections  496,  497  and  503  of  the  Code,  that  the  ordi- 

i^ary  acts  in  his  discretion,  subject  only  to  the  control  of  the 

judge  of  the  superior  court,  by  proceeding,  formally  iiistitu- 

^^,  charging  abuse.    It  seems  to  us  to  follow,  as  a  matter.  i>f 

^^urse,  that  this  discretion,  limited,  as  we  have  said,  must  ex- 

^'^<l  also  to  taxes  to  pay  a  debt  contracted  for  these  purposes. 

*^€  object  of  leaving  the  ordinary  uncontrolle<l  in  these  cases 

*^i  that  the  necessity  for  a  new  jail  or  new  court-house,  etc., 

'^'^y  arise  at  any  time.     Fire,  or  storm,  or  accident  may,  in  a 

^^Jj  sweep  either  of  them  away.     And  it  seems  to  have  been 

thought  important  that  a  sure  means  should  always  be  at  the 

^^*unand  of  the  ordinary  to  replace  them ;  and  it  seems  to  us 

J'ttt  as  important  that  the  ordinary  should  not  be  ham|>ere<l 

'^f  limited  in  his  power  to  raise  money  to  pay  a  debt  or  meet 

^  <MMitract,  for  these  purposes,  as  to  raise  the  money  before  the 

^*k  is  done. 

8.  It  is  clear,  too,  that  the  ordinary  may,  if  the  grand  jury 
M  «  refuse  to  recommend  as  provided  by  section  609,  levy 
•  ttt|  without  any  recommendation,  to  meet  the  necessary 
^^Wj  expenses,  and  to  pay  any  debts  in  judgment,  or  for 


.■ 


• 
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wliMih  t.hci'e  is  a  iiiandamHs.  Bv  the  torn>s  of  section  511 
tlierc  is  no  limit  upon  the  extent  to  which  tl>e  ordinary  may 
go.  Tlie  language  is  broad :  "  The  necessary  current  ex{)enses, 
and  any  debts  in  judgment,  or  for  the  payment  of  wliidi  there 
Is  a  vianflamiisJ*  It  would  seem,  by  the  letter  of  this  section, 
that  if  these  necessary  exi)enses,  judgments,  etc.,  are  large, 
that  a  tax  may  l>e  laid  to  meet  thorn,  though  it  may  take  two 
hundred  per  cent.,  or,  indeed,  any  rate.  And  if  tlie  grand 
jury  fail  to  rccon>mend  a  sufficient  rate,  it  is  tl>e  duty  of  the 
oixlinary  to  lay  a  sufficient  rate,  whatever  tliat  may  be.  But 
in  view  of  the  long  established  practice  of  this  state,  as  indi- 
cated by  its  previous  laws  upon  this  sul^ject,  and  in  view  of 
the  first  section  of  this  diapter,  (section  500,)  we  think  thi» 
broad  grant  of  jk)wer  in  sei^tion  511  is  to  l>e  limited  to  fifty 
per  cent,  on  the  state  tax.  There  would  seem  to  be  no  sense 
in  tlie  limitation  of  section  509  to  fifty  |)er  cent.,  if,  in  the 
very  next  section,  so  broad  a  power  was  intended  to  l>e  given. 

3.  The  tax  for  the  support  of  tlie  indigent  iXK)r,  authorized 
by  the  act  of  1818,  has  never  needed  the  recommendation  of 
the  grand  jury.  It  always  has  l)een  at  Uie  disoretion  of  the 
inferior  court  or  onlinary.  Ami  this  is  tnte  of  the  school  tax 
allowed  by  sections  1201  and  1202  of  the  old  Code.  There 
is  nothing  indiwiting  a  iKXH»ssity  for  a  recomn>endation.  In- 
deed, up  to  twenty-five  j>er  cent.,  it  would  seem  the  intent  wa» 
expressly  to  declare  it  might  be  without  a  recommendation. 
It  is  not  necessary  to  decide  liere  whether  these  sections  are 
Btill  of  force.  It  is  held  by  many  that  they  are,  tluit  there  is 
nothing  in  the  new  scIkkJ  law  to  repeal  them,  eitlier  by  ex- 
prtv*s  words  or  by  implication.  It  appears,  however,  tliat  the 
tax  laid  in  this  case  is  to  jxiy  a  del>t  iiKMirred  before  tlie  gen- 
eral common  school  law  vnxs  passetl.  For  such  a  [xirpose,  it 
is  clear  to  us  tlie  act  is  of  forc^e.  The  teadiers  liave  earned 
their  money  under  this  law,  and  we  think  tliey  hsive  a  right 
to  have  it  enforced.  Imleed,  it  might  well  be  quef^ioiie<l  if 
it  would  have  been  com|x>tent  for  tlie  legislature,  as  against 
these  teachers,  to  rej)eal  this  law. 

4.  As  ice  read  section  515  of  the  Code  the  real  difficult/  is 
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to  put  any  limit  to  the  power  of  tlie  oouiity  authorities  to  lay 
tax€?s  for  the  payment  of  debts  really  clue.  Its  letter  would 
seem  to  indicate  that  at  least  twenty-five  percent,  of  all  accu- 
niulated  debts  must  be  paid  every  year,  without  any  limita- 
tion as  to  the  j>er  cent,  on  the  state  tax  it  may  take  to  do  this. 
But  in  view  of  long  established  practice  an<i  usage  of  the  leg- 
islature to  limit  the  taxing  power  of  the  counties,  even  with 
the  assent  of  the  grand  jury,  we  are  of  the  opinion  that  the 
liniitation  of  one  hundred  per  cent,  in  this  section  (515,)  is  a 
limit  on  the  grand  jury  itself.  That  fifty  per  cent,  may  be 
laid,  as  provided  in  section  511,  and  with  the  recommendation 
^f  the  grand  jury,  it  is  competent,  for  the  purposes  of  section 
Si 5,  to  go  as  high  as  one  hundrcil  per  cent. 

5.  The  constitution  of  1868  expressly  authorizes  the  legis- 
wiire  to  provide  for  the  creation  of  county  commissioners  in 
S'loli  counties  as  may  require  them,  and  to  define  their  duties. 
There  is  no  limit  on  this  iK)wer.     Nor  does  the  constitution 
P<>int  out  how  these  officers  shall  be  chosen.     It  leaves  the 
^liole  matter  to  .the  discretion  of  the  legislature.     In  other 
^ords,  the  people  have  not  seen  fit  to  restrict  themselves  as  to 
"*e  node  of  the  choice  of  such  officers.     Under  article  3,  sec- 
tion 3,  paragraph  1,  the  legislature  has,  in  terms,  the  power  to 
'^^ke  all  laws  consistent  with  this  constitution.     We  think  it 
^ould  be  a  stretch  of  the  judicial  functions  to  attempt  to  con- 
^^1  the  l^islature  in  this  matter.     The  most  that  Ciin  be  said 
'^  that  the  selection  of  such  officers  by  the  grand  jury  is 
•gainst  the  genius  of  the  government,  which  is,  in  all  its  es- 
®®otial  features,  democratic.     But  this  is  a  very  h)ose  ground 
^  go  upon,  and  does  not,  in  our  judgment,  authorize  us  to 
*y  that  it  is  not  competent  for  the  genend  assembly  to  leave 
^  election  of  these  offi(5ers  to  the  grand  jury.     There  is 
^tothing  in  article  9,  section  1,  of  the  constitution,  interfering 
^w  this  view.     That  section  'only  refers  to  sheriffs,  clerks, 
•^and  to  such  county  officers  as  then  existed  by  law. 

'•  As  this  is  a  legal  office,  and,  under  the  forms  of  law,  the 
®™o«were  in  the  exercise  of  their  duties,  we  do  not  think  it 
■  competent  to  attack  their  acts  on  the  ground  of  the  ille- 
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gality  or  informality  of  their  election.     Tlicy  were  officers  de 
fddo,  and  their  acts  as  such  are  not  void :  Code,  sec.  129  ^    44 
Georgia,  454. 
Judgment  reversed. 


S.  &  J.  Palmer  &  Company,  plaintiffs  in  error,  va,  Tbb 
Southern  Express  Company,  defendant  in  error. 

Where  a  count  in  trover,  and  another,  in  treflpass  vi  et  armis,  were  add«» 
by  way  of  amendment  to  an  action  on  the  case  against  a  common  c0>^' 
rier  for  negligence  in  the  performance  of  his  duty  as  such  carrier,  »*^* 
more  than  four  years  had  elapsed  from  the  conversion  before  the  fili'^S 

*  of  the  amendment,  the  plea  of  the  statute  of  limitations  is  a  good  pl^^ 
in  bar  to  the  counts  in  trover  and  trespass. 


Statute  of  limitations.    Amendment.    Before  Judge  Ja^T 
Johnson.     Muscogee   Superior   Court.     November  Ter*^» 
1873. 

On  October  23d,  1866,  S.  &  J.  Palmer  &  Company  broup^^* 
case  against  the  Southern  Express  Company  for  $1,000  4D^ 
damages,  for  the  failure  to  transport,  as  a  common  carri^''^ 
certain  goods  intrusted  to  it.  On  January  15th,  1870,  tl^^ 
plaintiffs  amended  by  adding  counts  .in  trover  and  trespa-^^^ 
alleging  the  conversion  and  wrongful  taking  to  have  been  <^^ 
October  26th,  1865. 

The  court  charged  the  jury  that  if  the  counts  in  trover  a^" 
trespass  were  filed  four  years  or  more  after  the  accrual  of  t^''^ 
cause  of  action,  they  were  barred  by  the  statute  of  limitatioi^^' 
To  which  the  plaintiffs  excepted. 

The  jury  found  for  the  defendant.     Error  is  assigned  up^** 
the  above  ground  of  exception. 

Henry  L.  Benning,  for  plaintiffs  in  error. 

R.  J.  Moses,  for  defendant. 


I 
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!ay,  Judge. 

n  this  question  was  first  presented  I  \vi\»  inclined  to 

lat  the  plea  of  the  statute  was  not  good  as  to  these  counts 

er  and  tresi>ass,  though  the  amendment  adding  tliem 

;  made  until  four  years  after  the  wrong  complained  of. 

led  that  the  amendment  was  only  another  form  of  stat- 

eame  cause  of  action,  to-wit:  negligence,  and  that  as 

le  of  action  was  the  same,  the  amendment  stood  on  the 

>ting,  as  to  the  statute,  as  did  the  count  in  the  case  for 

loe;  but  upon  a  closer  examination  of  the  authorities, 

dl  satisfied  that  the  judge  was  right  in  his  ruh'ng. 

fill  not  lie  against  a  carrier  for  negligence.     If  he  l>e 

,  and  liable  as  such,  he  has  the  goods  lawfully,  and 

ill  not  lie  unless  he  asserts  dominion  over  tiiem  as  his 

by  a  sale  of  them,  an  user  inconsistent  with  the  tnie 

itle,  or  a  delivery  of  them  to  some  one  other  tlian 

)wner.     In  this  case  there  was  no  delivery  of  them 

proper  person,  or  any  misuse  or  sale  of  them,  or  as- 

'  title  to  them. 

is  nothing  in  the  proof  sustaining  trover  or  trespass 

•ct  (if  it  be  a  fact,)  that  the  Southern  Express  Com- 

anlawfully  into  the  possessicm  of  the  goods.    Under 

it  was  no  carrier,  who  acts  under  a  contract  express 

I,  but  a  tort  feasor,  and  the  action  is  a  different  cause 

From  the  action  on  the  case  for  negligence.     As  they 

ex  delicto,  they  may,  under  our  law,  be  joined,  but 

levertheless  distinct  causes  of  action.     It  follows 

that  if  the  new  cause  of  action  was  not  added — 

— until  after  the  four  years,  it  is  barred. 

at  affirmed. 
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George  Hembree,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

When,  in  an  indictment  for  perjury,  it  was  alleged  that  the  defendant, 
during  a  judicial  proceeding,  etc.|  had  falsely  sworn  to  certain  state* 
Rients,  and  then  immediately  followed  an  allegation  that  certain  of 
SQch  statements  were  untrue,  and  there  was  no  allegation  that  the 
statements,  thus  alone  denied  to  be  true,  had  been  material  to  the  issue 
on  trial,  nor  did  they  .of  themselves  appear  tu  have  been  material: 

Ucldf  that  the  indictment  was  demurrable,  and  should  have  been  quashed. 

Criminal  law.  Indictment.  Perjury.  Before  Judge  KxiGHT. 
Milton  Su[)erior  Court.     August  Term,  1873. 

George  Hembree  was  placed  on  trial  for  the  offense  of  j)er- 
jury,  u|K>u  the  following  indictment: 

^'GEORGIA — MiLTOx  county: 

"The  grand  jurors,  selecte<l,  chosen  and  sworn  for  the  coun- 
ty of  Milton,  to- wit:  *  *  In  the  name  and  behalf  of  the 
citizens  of  Georgia,  charge  and  ac<)use  George  Hembree,  of  the 
county  and  state  aforesaid,  with  the  offense  of  i)eijury.  For 
that  the  said  George  Hembree,  in  said  county,  on  the  23d 
day  of  August,  1871,  wickedly  and  maliciously  intending  to 
aggrieve  one  Martha  Gocn,  an<l  put  her,  the  said  Martha  GoeD, 
to  great  ex|>ense,  and  to  bring  upon  her,  the  said  Martha  Goen, 
great  disgrace,  and  also  to  cause  her,  the  said  Martha  GoeD| 
to  suffer  the  penalty  of  the  law  conseqtient  uixm  a  conviction 
for  the  oi!ense  of  living  with  one  William  Martin,  a  male 
{)erson  of  color,  in  a  state  of  fornication,  a  bill  of  indictment 
for  which  offense  being  then  and  there  submitted  to  the  grand 
jury  of  said  county,  said  superior  court  being  then  and  there 
in  session,  charging  said  Martha  Goen  and  William  Martin 
with  living  together  in  a  state  of  fornication,  said  Martha 
Gocn  then  and  there  l>eing  a  white  female;  the  said  George 
Hembree,  on  the  day  and  year  aforesaid,  in  the  county  afore- 
said, and  in  pro|)er  person  before  said  grand  jury,  one  Marian 
J.  Seall,  then  and  there  being  foreman  of  said  grand  jury, 
and  in  due  form  of  law,  was  sworn  and  took  his  corporal  oath 
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^lK>n  the  bible  concerning  the  truth  of  the  testimony  he  should 
tlien  and  there  give  said  gnmd  jury,  as  to  the  truth  of  the 
cliurge  in  said  bill  of  indictment  then  and  there  contained, 
^>ai<l   foreman  of  said  grand  jury  then  and  there  being  legal 
and  competent  authority  to  administer  said  oath  to  the  said 
George  Hembree  for  said  purposes.    The  said  George  Hembr^ 
wing  then  and  there  so  sworn,  as  aforesaid,  then  and  there 
^ipon  his  oath  aforesaid,  before  the  said  grand  jury  (said  grand 
jury  then  and  there  having  competent  autiiority  to  administer 
^*aid  oath  and  to  hear  said  evidence  in  that  behalf,)  willfully, 
knowingly,  al^solutely  falsely,  in  his  testimony,  did  then  and 
tliere  swear,  among  other  things,  in  subst^incc  and  to  the  ef- 
«?ct  following,  to- wit:   'I  went  to  Mrs.  Martin's  to  get  some 
soap;  as  I  went  I  siiw  James  Martin  in  the  field  plowing;  I 
^'ent  to  him ;  as  I  went  I  saw  Mrs.  Goen  going  a  round-about- 
'^ay  towards  Bill  Martin.     I  thought  something  was  going 
^^  Iiappen  and  I  got  up  on  the  fence,  and  saw  them  meet  in 
**^«  plum  orchard.     Mrs.  Goen  lay  down  and  pulled  up  her 
^^'otbes;  Bill  then  got  on  her.    I  then  left  the  fence  and  went 
^  the  house;  Mrs.  Goen  then  came  to  the  house;  I  know  it 
^»s  her  I  saw.'     Whereas,  in  truth  and  in  fact,  the  said  Mar- 
*«a  Goen  did  not  then  and  there  go  to  said  plum  orchard,  nor 
'^^etone  Bill  Martin,  as  aforesaid,  and  so  the  jurors,  upon 
^heir  oaths  aforesaid,  do  say  that  the  said  George  Hembree,  on 
^^d  23d  day  of  August,  1871,  in  the  county  aforesaid  (the 
^ul  grand  jury  then  and  there  having  such  comi>etent  au- 
thority to  administer  said  oath  as  aforesaid,)  by  his  own  act 
^^d  consent,  and  after  his  own  wicked  and  corrupt  mind,  in 
'^^^nner  and  form  aforesaid,  willfully,  knowingly,  absolutely 
^'^d  falsely,  did  commit  the  offense  of  perjury,  contrary,"  etc. 

The  defendant  demurred  to  the  indictment.     The  demur- 
•^  was  overruled  and  the  defendant  excepte<l. 

T.  M.  Peeples;  Irwin,  Anderson  &  Irw^in,  for  plain- 
**ff  in  error. 

C  J.  Wellborn,  solicitor  general,  by  C.  D.  Phillips; 
^MA8  F.  Greer,  for  the  state. 
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McCay,  Judge. 

It  is  the  settled  rule  that  the  indietnient  in  a  charge  of  per- 
jury  must  show  tliat  the  thing  falsely  sworn  to  was  material 
to  the  issue  on  trial :  3  Greenleaf's  Evidence,  189.  Under 
our  statute,  perhaps,  it  is  sufHcient  if  this  appear  from  the 
words  themselves,  as  set  out,  though  there  be  no  allegation 
that  they  were  material :  Code,  section  4628-9.  In  this  case 
were  the  whole  of  the  words  negatived — were  it  charged  that 
all  the  words  spoken  were  untrue — the  words  might  be  taken 
to  be  material  (on  their  face)  to  the  issue  as  described  in  the 
bill  of  indictment,  for  though  they  assert  only  one  act,  they 
would  l)e  material,  with  other  acts,  to  make  out  the  charge  of 
living  in  fornication.  But,  singularly  enough,  the  indictment 
does  not  negative  the  principal  statement,  and  by  selecting  the 
others  and  negativing  them,  the  inference  is  open  that  the 
principal  statement  is  true.  It  may  have  been  material  to 
show  that  the  woman  charged  did  go  to  that  particular  field 
that  day  and  meet  the  man  she  is  charged  to  havelK»en  living 
Vf\t\\  in  a  state  of  fornication,  but  it  is  not  apparent,  by  the 
words  themselves,  that  they  were  material.  Whilst  we  are 
no  friends  of  technical  rules,  there  are  yet  limit*,  es|>eeially  in 
criminal  cases,  beyond  which  it  is  not  Sixfe  to  go,  and  we  think 
it  must  always  be  allege<l  that  the  words  sworn  were  material, 
or  they  must,  in  the  nature  of  them,  show  their  own  materi- 
ality. That  is  one  of  the  statutory  ingredients  of  the  crime, 
and  it  can  no  more  be  disi>ensed  with  than  the  allegation  that 
the  words  were  false. 

Judgment  reversed. 


George  H.   Hazlehurst,  receiver,  plaintiff  in  error  cr— 
Mattiieav  R.  Freeman,  trustee,  defendant  in  error. 

Tlie  Macon  and  Brunswick  Riiilroad  Company,  under  its  charter  and  it 9 
amendments,  authorizing  it  to  construct  a  railroad  from  the  city  ^' 
Brunswick  to  the  city  of  Macoo,  and  clothing  it  with  the  rights,  prir* 
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ilegesand  inimanities  of  the  Central  Railroad,  is  authorized  to  con- 
Btructits  road  into  the  city  oi  Macon,  and  is  not  limited  to  the  city 
line,  and  a  private  citizen  cannot  enjoin  il  from  appropriating  groand 
for  the  location  of  its  track,  because  of  its  want  of  authority  to  come 
within  the  city  lines. 

Railroads.     Cliartcr.     Before  Judge  Hill.     Bibb  counly. 
At  chambers.     October  18th,  1873. 

Tlte  sole  question  made  by  this  ease  is  whetlier  the  Macon 
and  Brunswick  Riiih'oad  C()m|)any  had  the  authority,  under 
its  clmrter,  to  construct  its  railroad  into  the  city  of  Macon. 
Matthew  R.  Freeman,  as  trustee  for  his  wife,  owned  certain 
city  lots  through  which  the  road  would  pass,  and  sought  to 
^joiu  George  H.  Hazlehurst,  the  receiver  of  said  company, 
fo>ni  appropriating  sai<l  pro[>erty  for  that  purpose, 

^0  question  was  made  as  to  compensation. 

The  chancellor  ordered  the  injunction  to  issuO,  and  defend- 
a«t  excepted. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

Lanier  it  Andeuson,  for  defendant. 

McCay,  Judge. 

This  case  turns  entirely  upon  the  construction  of  the  char- 
•  ^^  of  the  Macon  and  Brunswick  Railroad  Company.  It  is 
.  v  timt  charter  authorized  to  construct  and  maintain  a  rail- 
^  from  Brunswick  to  the  citv  of  Macon.  It  is  contended, 
*^  such,  as  we  understand,  was  the  opinion  of  the  court,  that 
)■  ^nder  this  charter  the  company  could  only  construct  a  road 
L  ''oni  the  outermost  limit  of  Brunswick  to  the  outermost  limit 
^  MacoD,  and  that  it  had  no  authority  to  enter  with  its  road 
^tbin  the  lines  of  either  city.  From  and  to,  it  is  contended, 
^  their  legitimate  sense,  mean  only  from  outside  to  outside. 
^edo  not  agree  with  this  construction  of  the  charter.  In 
^n^ftnBt  place  that  is  not  always  tlie  meaning  of  the  words. 
^laay  I  shall,  to-morrow,  go  to  Macon,  I  may  most  natu- 
>>Dy  be  anderstood  to  mean  I  am  going  into  the  city^  and  if 
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I  say  I  have  come  from  Macon,  those  who  hear  me  most  nat- 
urally understand  that  I  have  come  from  within  the  city.  If 
I  give  my  son  leave  to  go  to  the  court-house,  IshouM  do  him 
grejit  injustice  if  I  found  fault  with  him  for  going  within  the 
doors.  The  truth  is,  tlu'se  two  words,  in  and  from,  have  not 
in  our  language,  any  such  rigid  meaning  as  is  contended  for. 
If  I  say  I  have  to  day  received  a  letter  from,  or  have  sent  a 
letter  to,  England,  I  may  fairly  he  understood  to  mean  hy  to 
or  fnmi,  any  place  within  the  confines  of  England.  Indeed, 
it  would  be  a  misuse  of  wonls  to  say  I  have  written  a  letter 
into  En<i:land.  From  and  to  mav  mean  from  outside  to  out- 
side,  but  ordinarily  they  mean  more  than  this.  The  truth  is, 
like  the  particles  of  every  language,  they  get  their  several 
shades  of  ineaning  from  the  subject  matter  and  the  context. 
If  at  a  distance  from  a  city,  I  say  I  am  going  to  it,  I  mean 
into  it.  If  Lam  on  the  borders,  I  should  say,  to  expi-ess  the 
same  idea,  I  am  going  into  the  city.  If  I  were  to  hire  a  maa 
to  carry  me  to  AugusUi,  and  he  were  to  drop  me  at  the  city 
line,  I  should  feel  that  he  had  not  kept  his  contract. 

We  give  these  instances  to  illustrate  our  meaning.    " From  " 
and  "to"  do  not  have  a  precise,  fixed  meaning,  but  may  nieaa 
from  within,  and  into.     With  this  understanding  of  the  words 
of  the  charter,  let  us  now  inquire  into  the  probable  mean- 
ing of  the  legislature  in  the  use  of  them.    The  great  object 
of  the  legislature,  in  the  charter  of  this  road,  was  to  get  an- 
other route  from  the  interior  to  the  seaboard.     Can  it  besup- 
pose<l  that  it  was  contemplated  that  the  road  .should  stop  at^ 
the  limits  of  the  city  of  Brunswick,  or  that  it  should  not  con- 
nect with  the  connei?ting  roads  at  Ma(K>n  ?    The  day  had  gone:s 
by  in  this  state,  at  the  time  this  charter  was  granted,  wher^n 
any  such  hindnmce  to  the  free  passage  of  [xjople  and  freigl^    "1 
would  for  a  moment  have  lK>en  countenance<l.     For  a  while,  i 
the  histi>ry  of  railroad  legislation,  such  things  were  [>03sibl 
Local  interests  were  allowcnl  to  obstruct  the  free  passage 
freight  from  the  pnKlucer  to  a  market,  but  such  hindran 
belong  to  the  past,  and  the  public  interest  has  long  since  aa.5- 
sertcd  itself;  so  that,  for  years  past,  such  obstructions  liJ^  ^'€ 
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been,  one  by  one,  yielding  to  the  oiitbry  against  thi*m,  and  it 
would  now  be  assuming  that  a  legislature  was  trifling  with 
tbe  wants  of  the  community  were  it  to  be  guilty  of  doing  so 
foolish  a  thing. 

It  is  a  fair  rule  of  construction  to  say  that  the  company 
W,  by  its  charter,  such  rights  as  are  necessary  to  make  the 
express  rights  granted  it  effeclive.  With  no  right  to  enter 
within  the  limits  of  the  two  cities  which  it  was  the  object  of 
the  charter  to  connect,  the  right  to  run  the  road  would  be 
seriously  hampered.  That  a  railroad  company,  and  the  freight 
and  passengers  it  carries,  should,  in  this  day,  be  com[>elled  to 
resort  to  drays  to  carry  its  freight  and  passengers  tlimugh 
Macon  and  Brunswick,  is  so  absurd  that  we  cannot  presume, 
unless  the  language  were  express,  such  was  the  intention  of 
the  legislature.  But  as  they  have  used  words  which,  by  com- 
mon usage,  import  capacity  to  go  into  both  cities,  we  think  it 
^ght  to  give  them  the  meaning  that  common  sense  and  the 
Public  interest  requires;  and  we  do  this  the  more  fi-eely,  be- 
muse we  have  the  authority  of  resi>ectable  courts  for  it,  though 
>tniust  be  admitted  there  are  <leci8ions  the  other  way.  In  6 
*^,  554,  it  was  held  that  ^* at  or  near"  might,  according  to 
thefacts^  mean  also  "within."  In  Richmond  vs.  Dayton,  10 
Mn.  Rep.,  393,  the  words  were,  "to  the  city  of  Hudson," 
**d  the  court,  among  whom  was  Kent,  judge,  decided  that 
theword  "to"  meant  "into."  And  there  is  a  case  in  1  Strange, 
^ '9,  Rex  vs.  Norwich,  where  a  charter  extended  the  city  line 
**}tte  ad"  a  certain  bridge,  and  the  court  held  that  ^^  usque 
*''*— "continuously  to" — included  the  bridge. 

Jutigment  revei*sed. 
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MiNNEHAN  &  Hazi.ehurst,  plaintiffs  in  error,  vs. 
Brunswick  and  Albany  Railroad  Company  et  ,^*., 
defendants  in  error. 

When  a  bill  is  filed  to  marshal  the  assets  of  an  insolvent  railroad  compft.ny« 
and  a  receiver  appointed,  and  the  claims  against  the  company  are  zsf 
nierous,  complicated  and  conflicting;,  and  they  are  referred  to  a  mwt. 
who  reports  upon  their  justness,  amount  and  priority,  and  on  considi 
tion  of  his  report,  each  case  is  separately  considered,  a  judgment  of  «**'* 
court  is  had  upon  it,  fixing  its  amount  and  its  priority  and  status ^  "^ 
reference  to  the  other  claims  before  the  court,  and  this  being  dun^  «  ^ 
decree  is  taken,  by  consent  of  all  parties,  fixing  their  priorities  m^''*^ 
liens  and  for  tiie  sale  of  the  road,  and  that  the  proceeds  shall  be  broa^^^ 
in  for  distribution,  according  to  the  priorities  of  the  several  jndgmea  t  ^  ' 

Ileldf  that  on  the  coming  in  of  the  proceeds  of  the  sale,  it  is  too  late    ^^^ 
one  of  the  parties,  who  has  presented  his  clJBiim  to  the  auditor  and  ^^' 
duced  it  to  judgment  in  the  manner  stated,  to  modify  his  claim  so   ^ 
to  set  up  new  liens  and  new  equities  not  presented  to  the  master  or   ^ 
the  court,  in  its  consideration  of  his  report,  unless  there  be  a  cl^*^ 
showing  of  fraud,  mistake  of  fact,  or  newly  discovered  testimony^  ^ 
explain  the  failure  to  present  the  truth  of  the  case  at  the  hearmg,  wb^i^ 
the  several  claims  and  their  priorities  were  determined  by  the  court. 

Equity.  Decree.  Amendment.  Debtor  and  creditor. 
Before  Judge  Schley.  Glynn  Sui)erior  Court.  November 
Term,  1873. 


A  creditor's  bill  was  filed  against  the  Brunswick  and  Al- 
bany Railroad  Company,  to  which  Minnehan  &  HazlehurBt 
made  themselves  parties.     Their  claim  was  passed  upon  by 
the  master  appointed  in  sai<l  case.     Upon  his  report  a  decree 
was  taken  fixing  the  amounts,  priorities,  etc.,  of  all  theclaiins 
before  the  court,  and  directing  the  sale  of  the  road.     In  this 
proceeding  they  recovered  a  judgment,  as  general  creditors, 
for  $5,000  00.     When  the  proceeds  of  said  sale  were  brought 
into  court  for  distribution,  it  was  ascertained  that  the  general 
creditors  would  receive  nothing.     Minnehan  &  Hazlehuwt 
then  proposed  to  file  an  amendment  to  the  bill,  setting  up  » 
lien  for  labor  performed  by  them,  and  materials  furnishedi  itt 
the  construction  of  the  road.     This  the  court,  on  objection 
made,  refused  to  permit,  and  they  excepted. 
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nehan  &  Hazlehiirst  vs.  The  Brunswick,  etc..  Company  et  ol. 

s^cs  &  HoBBS,  for  plaintiffs  iu  error. 

A.  Lochrane;  A.O.Bacon;  J.  N.  Nichols;  Mc- 
&  Ganahl,  for  defendants. 

Cay,  Judge. 

recognize  the  principle  tliat,  in  a  creditor's  bill,  a  par- 
interest  may  come  .in  even  after  a  decree,  and  before 
nd  is  dis[)osed  of,  and  set  up  his  claim  upon  the  fundj 
hat  judgments  are  only  conch isive  upon  parties  and 
rs  before  the  court.  But  this  cannot,  and  does  not,  in- 
aii  excc»ption  in  favor  of  parties  and  matters  that  have 
Move  the  court.  The  rule  is  one  founded  on  sound 
and  the  obvious  demands  of  justice.  A  party  who  has 
?en  heard  ought  not  to  be  barred  by  a  judgment,  except 
as  the  necessity  of  the  case  demands  it.  A  creditor's 
s  in  the  nature  of  a  ])roceeding  in  reni,  A  fund  is  in 
;  all  parties  interested  are  brought  before  the  court,  as 
jKKsible,  and  anybody  at  interest  may  come  in  at  any 
iefore  the  fund  is  disjiosed  of,  giving  an  excuse,  accord- 
•  the  nature  of  the  case,  for  his  delay.  But  it  would  be 
88  perversion  of  the  rule,  and  one  that  would  make  a 
or's  bill  a  mere  sham,  to  permit  a  party  who  has  been 
r  the  court — who  has  presented  his  claims  and  had  a  full 
tanity  to  insist  upon  his  rights — to  come  forward,  at  his 
I,  after  the  court  has  passed  upon  the  subject  matter,  and 
It  his  claim  in  a  new  light,  with  new  liens  and  new  equi- 
It  is  a  safe  and  a  well  settled  rule  that  when  a  party 
I  a  oourt  of  justice  to  decide  upon  his  rights,  he  shall 
it  them  as  he  insists  upon  them,  and  shall  present  them, 
f  IritB  and  parcels,  but  fully  and  entirely.  Not  only  the 
parties,  but  the  country,  have  a  right  to  insist  upon  it 
toe  investigation  and  one  judgment  shall  dispose  of  the 
ot. 

Kre  is  DO  excuse  presented  why  the  equity  of  these  par- 
vas  not  presented  before  the  master^  or  at  the  hearing  of 
You  ui.  17. 
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the  exceptions  to  his  report,  or  at  the  time  of  the  final 

sent  decree.     The  claim  of  a  debt  in  favor  of  these  part:  5^ 

against  the  road  was  always  present;  at  first,  as  it  appea--^^ 

claiming  a  contractor's  lien,  and  it  was  finally,  by  the  ju(^  ^ 

mentof  the  court  and  by  the  consent  decree,  adjudged  toha- 

no  lien.     To  allow  the  matter  to  be  opened  now,  after  it  1^^  " 

once  l>een  investigated,  at  the  mere  option  of  the  party,  wit 

out  any  excuse  for  the  faihire  to  bring  it  forward  in  this  sha_^ J 

before,  would,  as  we  think,  he  trifling  not  only  with  therigl 
of  the  other  parties,  but  with  the  dignity  and  rights  of  tl 
public  tribunals.     If  these  [>arties  may  modify,  now,  th< 
own  claim,  may  they  not  just  as  well  modify  their  objecti< 
to  the  claims  of  others,  and  may  not  any  one  of  the  otli< 
modify  his  claim  by  new  assertions  of  equity?     Essentials 
this  very  matter  has  been  passed  upon.     The  present  movau  " 
set  up  a  lien  originally.     The  present  movement  is  only  a 
form  or  a  new  reason  for  the  original  claim.     The  case 
Crutchfiehly  in  44  Georgia^  65,  is  peculiar.     The  new  mat- 
brought  forward  by  the  administrator  there  was  before  a  fii 
liearing,  and  it  was  of  matter  which,  under  the  order  appoi 
ing  the  master,  he  could  not  have  heard,  to-wit:  a  cross 
mand  set  up  against  the  claim  of  the  daughters  of  Cochi 
by  reason  of  the  malfeasance  of  their  husbands,  and  the  co«^' 
put  the  permission  to  make  the  question  after  the  master's    ' 
j)ort  upon  that  special  ground,  to-wit :  that  the  master  had 
power,  under  the  order,  to  hear  it,  and  that  it  would  Wti 
been  improper  to  bring  it  up  before  him.     But  the  very    < 
ject  of  the  master's  appointment  in  this  case  was  to  deterna? 
just  such  matters  as  this  claim  presents,  and  the  matter  hav 
been  passed  upon  by  him  and  by  the  court,  and  a  consent 
cree  passed,  the  parties  are,  in  our  judgment,  concluded. 
Judgment  affirmed. 
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Mayor,  etc.,  of  Ror^.e  r*.  McWilliama  &  Company  et  al, 

YOR  AND  Council  of  the  City  of  Rome,  plaintiff  in 
.^rror,  t?«.  McWilliams  &  Company  et  cd.^  defendants  in 
^rror, 

'J7he  act  of  February  17lb,  1874,  authorizing  llie  mayor  and  council  of 
"t  he  city  of  Rome  to  require  the  re£:i8tration  of,  and  to  assess  and  col- 
l^ot  a  license  fee  from  all  persons,  firms,  companies  and  corporations^ 
jpiged  in  any  business,  trade,  calling  or  profession  within  the  corpo- 
delimits  of  the  city  is  not  unconstitutional. 
2.      .N'or  are  the  ordinances  of  the  city  passed  in  pursuance  thereof  illegal 
OT   void,  provided  they  do  not  assess  such  license  fee  on  those  who  by 
e:acpre<;8  legislation  are  not  subject  to  the  same;  and,  provided,  it  is 
11  vzaited  to  such  business,  trades,  callings  or  professions,  as  are  fixed  and 
r^Sular,  and  dependent  on  the  public  for  patronage  and  support;  or 
provided  it  does  not  extend  to  those  pursuits  or  occupations  which  re- 
q^vtire  only  manual  labor;  and  provided,  further,  that  not  more  than 
one  Bach  fee  is  required  of  any  firm,  or  the  persons  composing  the  firm, 
^wliichis  engaged  io  any  business  liable  to  pay  the  same. 
^-  1*lie  power  of  ihe  mayor  and  council  to  assess  and  collect  the  license 
fee,  is  not  limited  to  such  business,  trades,  callings  or  professions,  as 
^re  specified  in  the  2d,  3d  and  4th  paragraphs  of  the  first  section  of 
said  act,  but  under  the  first  and  fifth  paragraphs  thereof  ihey  may  col« 
lect  the  same  from  all  who  come  within  the  rule  as  stated  in  the  pre- 
ceding note  of  this  syllabus. 
^*  Tbe  first  section  of  the  act  giving  authority  to  the  mayor  and  council 
to  levy  a  tax  not  exceeding  one  per  cent,  on  the  gross  sale^  made  by 
'^Sistered  persons,  firms,  etc.,  is  not  in  violation  of  the  last  clause  of 
^e  27th  section  of  the  first  article  of  the  constitution  of  this  state,  nor 
IS  the  ordinance  illegal  and  void  which  assesses  a  tax  of  one-half  of 
One  per  cent,  on  such  sales,  and  allows  a  deduction  from  the  sales  of 
^e  amottot  of  stock  on  which  a  tax  has  been  levied. 
^*  1*he  registration  fee  allowed  by  the  ordinance  to  the  clerk  of  the  city 
coQDcil,  is  not  illegal ;  as  tbe  same  added  to  the  license  fee  which  has 
"^Q  assessed,  does  not  exceed  the  amount  which,  under  said  act,  the 
^^yor  and  council  are  authorized  to  levy. 
^  Under  the  eighth  section  of  said  act  the  mayor  and  council  have  au- 
thority to  impose  a  fine  on  such  persons  as  are  required  to  make  re- 
^'ns  of  their  sales,  or  to  register,  and  take  out  license,  for  failing  or 
^{luing  to  make  such  returns,  or  for  failing  to  take  oat  such  license. 

^  Constitutional  law.  Tax.  License.  Municipal  corpora- 
****8,  Fine.  Before  Judge  Underwood.  Floyd  county. 
^Chambers.    March  20th,  1874. 


252  SUPREME  COURT  OF  GEORGIA. 

Mayor,  etc.,  of  Rome  vs.  McWilliAtns  &  Company  et  al. 

McWilliams  &  Company  et  a/.,  merchants,  S.  Holmes  et  al., 
clerks,  John  W.  Janes,  physician,  R.  I.  Hampton,  dentist, 
Benjamin  Burns  et  ciLy  contractors  and  meclianics,  Halstead 
Smith  et  al.,  lawyers,  William  A.  Reckling,  photographer, 
Woodruff  &  Morgan  et  al.,  cotton  buyei's,  A.  S.  Caldwell,  in- 
surance-agent,  John  C.  Printup,  railroad  agent,  and  J.  J, 
Vantliver,  coal  seller,  all  residents  of  and  doing  business  in 
the  city  of  Rome,  fileil  their  bill  against  the  mayor  and  council 
of  said  city,  making  the  following  case: 

Your  oratoi's  charge  that  the  mayor  and  council  of  tliecily 
of  Rome,  under  and  by  virtue  of  an  ordinance  passed  on  the 
11th  day  of  March,  1874,  and  an  amendment  thereto,  passed 
by  said  body  on  the  13th  day  of  March,  1874,  require  each 
and  all  of  your  orators,  on  or  before  the  17th  day  of  March, 
1874,  to  register  their  names,  business  or  occu{)Qtions,  in  the. 
office  of  the  clerk  of  the  city  council  of  said  city,  and  to  pay 
to  the  said  clerk  a  fee  of  fifly  cents  for  issuing  a  license  to 
each  of  your  orators,  and  to  pay  the  following  sums  for  li- 
cense to  follow  their  resi)ective  occupations  in  said  city,  viz: 

Merchants,  traders,  factors,  commission  merchants,  or  those  en- 
gaged in  selling  goods,  wares,  produce  or  merchandise,  whose 

average  stock  in. trade  is  under  $1,000  00,    $10  00 

From  $1,000  00  to  $10,000  00,     , 20  00 

From  $10,000  00  to  $25,000  00,       80 

Ail  those  averaging  over  $25,000  00, oO 

\> o n I rac i o rs,  •••  •••  •••  •••  •••  •••  ***  ***  ***  ••■  •••  •••  ^^ 

Clerks,  book-keepers  and  railroad  and  steamboat  ticket  agents,  in- 
surance agents  and  telegraph  operator:*,  receiving  a  salary  or 

wages  of  $600  00  per  annum,  or  under,    5 

And  those  over  $600  00,    10 

Cotton  buyers,  each, 25 

Coal  yards  or  agencies,      25 

Ice  houses  or  agencies, •••  10 

Lumber  merchants,     ...     ...     20 

That  said  mayor  and  council,  in  addition  to  said  lioeim 
taxes,  have  also  levied  a  tax  of  one-half  of  one  per  cent,  u 
the  gross  sales  of  all  merchants  auvl  commission  merchants    so 
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Mayor,  etc.,  of  Rome  vs,  Mc Williams  k  Company  tt  al, 
1  city^  and  require  returns  of  said  sales  to  be  made  quar- 

riiat  said  mayor  and  council,  by  said  ordinance,  require 
artists,  photographers,  agents,  lawyei-s,  doctors  and  den- 
ts, to  make  a  quarterly  return  of  their  gross  Receipts,  and 
pay  a  tax  of  one-half  of  one  per  cent,  thereon,  the  first 
arter  beginning  on  the  1st  day  of  January,  1874,  and  end- 
I^OQ  the  1st  day  of  April,  1874;  and  insurance  agents  are 
Juired  by  the  like  authority  to  make  like  quarterly  returns 
their  receipts,  and  to  pay  a  tax  of  one-half  of  one  [percent. 
•on  their  gross  receipts. 
Jl  copy  of  said  city  ordinance  is  hereto  attached,  and  marked 

Ilibit^A.^ 

That  said  license  and  special  taxes  imposed  upon  your  era- 
's, and  said  taxes  on  gross  receipts  and  on  the  gross  sales  of 
ur  orators,  are  unequal,  unjust,  not  uniform,  and  that  said 
:es  are  imposed  without  authority  of  law,  and  that  the  said 
>jor  and  council  have  no  authority  to  levy  and  collect  the 
ne. 

That  the  said  mayor  and  council  have  exempted  from  the 
^raeiit  of  said  license  and  registration  taxes,  and  from  the 
pmentof  said  tax  on  gross  sales  and  receipts,  all  carpeu- 
a  and  mechanics,  and  all  other  citizens  not  included  in  said 
linance;  and  that  said  exemption  is  unjust  and  illegal,  and 
iders  said  taxes  void,  because  not  equal  and  uniform  on  all 
3  citizens  of  said  city. 

That  said  license  taxes  and  fees  are  not  taxes  upon  property, 
d  are  neither  ad  valorem  nor  uniform,  and  are  contrary  to 
VTyill^aland  void;  and  that  said  tax  of  one-half  of  one  per 
nt  upon  the  gross  sales  and  receipts  of  your  orators  is  an 
Ubtional  tax  to  the  ad  valorem  tax  upon  your  orators'  prop- 
1y  in  said  city,  and  is  not  an  uniform  nor  ad  valorem  tax, 
>d  tkat  DO  tax  is  imi)osed  upon  the  gross  sales  or  receipts  of 
MdunicB  and  other  citizens  of  the  city,  and  that  said  tax 
V^  the  gross  sales'and  receipts  oF  your  orators  is  illegal  and 
raid. 

Thai  aader  and  by  virtue  of  the  said  pretended  ordinance, 
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the  said  mayor  and  council  have  required  your  orators  to  ma  i^^ 
returns  by  the  1st  day  of  April,  1874,  or  within  ten  dca^y^ 
thereafter,  of  all  the  sales  made  by  your  orators,  and  also     ^^ 
all  their  receipts  since  the  1st  day  of  January,  1874,  and       *" 
pay  a  tax  of  one-half*  of  one  jjer  cent,  upon  said  recdpts  a 
sales. 

That  they  are  ready  and  willing  to  pay  all  the  taxes  t 
may  be  legally  imposed  by  said  mayor  and  council  upon 
real  and  peraonal  property  owned  by  your  orators  in  said  ci 
when  said  taxes  are  assessed  upon  their  said  pro{)crty  ad 
lo7*em,  uniformly,  and  equally,  on  all  the  property  in  said  ci 
and  do  hereby  tender  and  offer  to  pay  the  same  in  manner  a 
form  as  aforesaid. 

That  the  said  mayor  and  council  liave  enacted  an  ordina 
whereby  they  threaten,  notwithstanding  the  protest  of  y 
orators,  to  enforce  the  payment  of  all  said  illegal  taxes  and  fS 
by  issuing  Ji.  fas.  against  the  property  of  your  orators,  a 
selling  the  same,  and  also  to  indict  fines,  ])enalties  and  fi 
feitures  upon  them  for  failure  to  pay  said  illegal  fees  and 
as  will  apj>ear  by  reference  to  exhibit  "a." 

That  if  said  mayor  and  council  are  permitted  ta  enforce 
payment  of  said  taxes,  licenses  and  fees,  it  will  ruin  the  b 
ness  of  your  orators,  and  will  inflict  irreiJaraWe  injury  u^ 
them ;  that  many  of  your  orators  are  poor  men  and  will  * 
compelled  to  abandon  their  business  in  said  city  if  their  b«J  ^^^ 
ness  is  burdened  with  said  excessive,  unequal,  unjust  and  iH^* 
gal  taxes,  license  fees,  fines  and  forfeitures. 

That  the  enforcement  of  said  illegal  taxes  and  fees,  firi^ 
and  forfeitures,  will  cast  a  cloud  over  the  title  of  your  orato^ 
to  their  real  estate  owned  in  said  city ;  and  that  if  said  tax    ^• 
fas.  are  issued,  and  said  fines  are  imposed  by  the  said  m»>'^^ 
and  council,  it  will  give  rise  to  a  raultipicity  of  law  suits  l>^ 
tween  your  orators  and  other  citizens  of  said  city  and  the  s»^" 
mayor  and  council.     Wherefore,  they  pray  the  writ  of  injuu^ 
tion. 

The  bill  was  subsequently  amended  as  follows: 

And  your  oratoi-s  do  charge  that  each  cotton  buyer  is  t^ 
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jil  by  said  onlinaiice  to  pay  said  license  tax.  That  your 
)rs,  Frank  WcxxlrulF  and  Samuel  Morgan,  are  partucrsi 
i^ing  on  the  business  of  cotton  buying  in  said  city,  under 
name  and  style  of  Woodruff  &  Mt)rgan,  and  that  said 
or  and  council  require  ejich  of  y6ur  orators  to  pay  a 
ISC,  and  will  not  issue  a  license  to  the  firm  of  Woodruff  & 
^n,  but  that  said  defendant  issues  a  license  to  firms  or 
Aants,  contractors  and  others,  ujk)!!  tlie  payment  of  a  single 
isc  fee  by  said  firms,  and  that  said  defendants  do  not  re- 
e  a  se[)arate  license  fee  from  the  members  of  firms  engaged 
thcr  business,  and  that  said  discrimination  renders  said 
se  tax  unequal,  unjust,  illegal  and  void, 
our  orators  further  charge  and  show  unto  your  hon- 
lat  there  is  loaited  in  said  city  a  rolling  mill,  which 
ifactures  annually  a  large  amount  of  iron,  nails,  spikes, 
railniad  iron,  and  sells  the  same;  a  foundry  and  ma- 
j  shop,  and  a  stove  and  hollow-ware  manufacturing  ea- 
jhment,  manufacturing  and  selling  large  quantities  of 
IS,  car  wheels  and  axles,  and  other  iron  products;  a  mill 
ifacturiug  and  selling  large  quantities  of  meal  and  flour; 
H*  factory  aiul  furniture  manufactories,  all  manufacturing 
selling  annually  in  said  city  large  amounts  of  manufac- 
l  articles,  and  that  by  said  ordinance,  as  amended  since 
iling  of  this  bill,  no  tax  is  imposed  u|K)n  the  sales  of  said 
ifactured  articles  when  sold  by  the  said  manufacturers, 
that  said  exemptions  from  the  tax  of  one-half  of  one  {)er 
imposed  upon  the  gross  sales  of  your  orators,  who  are 
irsand  merchants,  are  unjust,  unequal,  illegal  and  void. 

(exhibit  **a.**) 

"tax  ordinance. 

The  ordinance  committee  submitted  the  following  ordi- 
Mi  which  were  read  three  times  and  unanimously  adop- 
by  section : 

SacTlON  1.  Be  it  ordained,  That  for  the  ordinary  current 
«MBB  of  the  city  government  for  the  year  1874,  there  shall 
levied  an  ad  valoreta  tax  uiK)n  all  real  and  i>ersonal  prop- 
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erty  within  the  corporate  limits  of  the  city  of  Rome  of  one- 
half  of  one  {)er  cent;  the  tax  upon  realty  to  be  levied  upoi: 
its  assessed  value,  and  one-half  of  the  same  l)e  called  for  anc 
made  payable  on  or  before  the  25th  day  of  this  month,  th< 
other  half  to  be  required  and  made  payable  on  or  before  th< 
25th  day  of  September  next. 

"jB(J  it  further  ordainedj  That  all  owners  of  personal  prop 
erty  subject  to  taxation  shall  be  required  to  make  retnr: 
thereof  on  or  before  the  15th  day  of  April  next,  the  amouir 
and  value  of  said  property  to  relate  to  the  1st  day  of  Apri 
and  the  tax  upon  the  same  shall  be  one-half  of  one  per  cen_« 
ad  valorem,  one-half  of  which  shall  be  called  for  anti  mac" 
payable  on  the  25th  day  of  April;  and  the  other  half  on  tl 
25th  day  of  October  next. 

"Section  2.  Be  it  fxuiher  ordained,  That  for  the  purpc^ 
of  paying  the  interest  on  the  public  debt,  and  the  $5,000  ^ 
of  the  principal  of  bonds  which  mature  in  September  ne:3 
and  also  for  paying  the  balance  of  the  floating  debt  of  IS'S 
all  being  extraordinary  expenses,  there  shall  be  levied  up^ 
all  the  real  and  personal  property  subject  to  taxation  in  sxa 
city  an  ad  valorem  tax  of  one  per  cent. ;  one-half  of  the  't's 
upon  the  asseased  value  of  the  realty  payablo  on  the  25tlm 
this  month,  (of  March,)  and  the  other  half  i)ayable  six  mou  t, 
thereafter;  the  personalty  to  bo  returned  on  or  by  the  IS 
day  of  April  next,  and  one-half  the  tax  thereon  |)ayable  * 
the  25th  day  of  April,  and  the  other  on  the  25th  day  of  O 
tober  next. 

"Section  3.  Be  it  further  ordained,  That  in  addition 
the  ad  valorem  taxes  required  in  the  foregoing,  there  shall  I 
levied  for  extraordinary  expenses,  to  provide  for  payment  < 
the  public  clebt,  a  tax  of  one-half  of  one  per  cent,  upon  tFJ 
gross  sales  of  all  mer(*handise,  sold  on  commission  or  otli^*' 
wise,  in  said  city,  said  sales  to  be  returned  under  oath  quar 
terly,  and  payable,  when  returne<l,  on  the  first  days  of  Apri* 
July,  October  and  January,  and  covering  the  three  months 
preceding  the  return.  But  the  collector,  in  making  up  tb^ 
amount  due  on  each  quarterly  return^  shall  deduct  from  tb^ 
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one-fourth  of  the  value  of  merchandise  given  in  by 
-payer  as  being  on  hand  the  first  day  of  April,  1874, 
llect  the  said  one-half  of  one  i)er  cent,  upon  the  re- 
ar. 

e  terra  merchandise,  in  this  section,  shall  include  all 
wares,  products,  produce,  lumber,  and  materials  of 
lescription  except  cotton,  held  for  sale  by  registered 
nts  or  dealers. 

7TION  4.  Non-resident  itinerant  or  transient  traders  in 

)f  merchandise,  or  stock  of  any  kind,  shall  be  required 

0  advance  one  and  one-half  per  cent,  upon  the  value 

iroperty  held  and  offered  by  them  for  sale,  and  shall, 

ion,  roister  their  business  and  pay  license  therefor, 

U  pay  on  their  sales  one-half  of  one  per  cent,  when 

n  by  the  city  mai*sha] :  Provided,  however,  that  when 

ions  employ  a  registered  merchant,  agent  or  dealer,  to 

!es  for  them,  they  shall  not  be  required  to  take  out 

tnd  such  registered  merchant,  agent  or  dealer,  shall 

tarn  of  said  sales  in  his  quarterly  returns,  and  pay 

mly  the  tax  of  one-half  of  one  per  cent. 

ION  6.  All  companies,  firms,  cor|)orations  or  |)orsons 

ir  named,  carrying  on  a  registered  business,  or  who 

red  to  register  their  business,  shall  pay  one-half  of 

3nt.  upon  their  gross  receipts,  the  same  to  be  return - 

oath,  and  payable  quarterly  on  the  first   days  of 

ly,  Octolier  and  January,  for  the  prece<ling  quarter. 

anies,  artists,  photographers  and  others;  agents  not 

nentioned ;  warehouses,  hotels,  lawyers,  doctors  and 

isurance  agents,  and  auctioneers,  shall  pay  a  tax  of 

Tone  per  cent,  upon  the  gross  amount  of  their  sales, 

*ned  and  paid  in  like  manner. 

>N  6.  All  persons  coming  into  the  city  for  the  pur- 

iding  patent  medicines,  exhibiting  or  selling  ])atent 

pursuing  any  business  or  calling  not  enumerated 

;  ordinances,  shall,  before  doing  so,  apply  to  the 

i  at  his  discretion  the  tax  shall  be  rated.     The 
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clerk  shall  then  is<iic  the  license;  but  in  no  case  shall 
rate  be  less  than  ;?10  00. 

"  Section  7.  For  the  purpose  of  keeping  the  streets 
drains  of  the  city  in  good  condition  and  repair,  there  sha 
required,  during  the  year,  nine  days'  lalwr  of  each  mal( 
habitant  between  the  ages  of  sixteen  and  fifty,  or  in  lieu  tl 
of  an  annual  tax  of  six  dollars,  one-half  payable  25th  dt 
April  and  the  other  half  the  25th  day  of  October;  whici 
shall  l>e  in  commutation  of  their  manual  labor  upon  the  st 
of  said  city." 

The  following  ordinances  and  rates  of  registration 
license,  as  amended  and  corrected  by  council,  are  publi 
for  the  information  of  all  concerned: 

"Section  1.  Be  it  ordained  by  the  mayor  and  city  coi 
That  every  |)crson,  firni,.coriK)ration  or  company  engage 
prosecuting  or  carrying  on  any  trade,  business  or  profes 
within  the  coqwrate  limits  of  said  city,  is  hereby  re<juin 
register  their  names,  business,  calling,  trade  or  profession 
nually,  at  such  times  as  the  mayor  and  council  may,  by 
lution,  from  time  to  time,  direct;  any  i>ersons  conu'ng  int 
city,  and  so  engaging  in  business,  after  that  date  in  each 
shall  so  register  within  ten  days  after  commencing  such  1 
ncss,  calling,  trade  or  profession,  and  pay  for  and  procur 
business  license. 

"Section  2.  Xo  license  issued  by  the  clerk  of  counc 
any  person,  firm  or  corporation,  shall  be  valid  or  sufficicn 
til  the  same  shall  be  countersigned  by  the  mayor  of  the 
and  registered  by  the  clerk  in  a  book  to  be  kept  for  that 
pose:  Prorirfed,  that  nothing  herein  contained  shall  iu 
date  any  license  heretofore  granted,  until  the  time  for  w 
the  same  has  been  issued  expires. 

"  Section  3.  Any  person  liable  to  be  so  licenswl,  who  i 
fail  to  take  out  such  license,  after  the  clerk  has  given  ten  c 
notice  of  his  readiness  to  issue  license,  may,  on  convictioi 
fin^d  in  a  sura  not  exceeding  $50  00  and  costs. 

Section  4.  Be  it  further  ordained,  that  all  persons,  f 
or  corporations^  engaged  in  any  business^  trade  or  occu^tf 
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specified  below,  in  the  city  of  Home,  shall  be  required  to  reg- 
is^ter  their  various  business,  trade  or  ocxjupation,  and  obtain  a 
license,  for  which  he,  she  or  they,  shall  pay  the  amount  here- 
after Bet  opjwsite  such  business,  trade  or  occupation,  in  addi- 
tion to  a  clerk's  fee  of  fifty  cents,  to  be  due  and  payable  on 
tlie  17th  day  of  March,  1874,  and  ending  twelve  months 
from  that  date. 

3|C  *  4e  * 

** Section  5.  Be  itfuHher  ordained,  That  all  persons,  firms, 
corporations  or  companies  doing  business,  of  any  description 
or  character  whatever,  in  said  city,  who  are  required  to  regis- 
ter and  pay  the  license  therefor,  failing  or  refusing  to  register 
by  the  17th  day  of  March,  1874,  shall  pay  a  double  registry 
tax,  and  the  clerk  of  council  shall  issue  an  execution  therefor, 
'which  shall  be  collected  by  the  marshal  as  other  tax  Ji.  faa. 
All  persons,  firms,  corporations  or  companies,  coming  into  the 
city  after  the  17th  day  of  March,  1874,  for  the  purpose  of 
doing  business  in  said  city,  are  recjuired  to  register  and  take 
out  a  license  before  commencing  business,  and  on  failure  to  do 
80,  shall  be  subject  to  the  penalties  imposed  by  this  section. 

"Section  6.  All  persons  who  have  been  licensed  by  the 
state  or  its  authority  to  pursue  or  practice  their  callings  shall 
J»ot  be  required  to  take  out  license,  but  the  tax  above  specified 
shall  be  colleete<l  from  them." 

AMENDMENT  OF   MARCH    13tH,    1874. 

On  motion,  the  two  following  paragraphs  were  added  to  the 
'^tration  license: 
(3' reel  brokers,     $20  00 

|n|#^H  r*'*"vvnrT,         ■■•        ot        «••       ■•«       •••       •••        •■«        •>  •••        •••        •••     X\f    vv« 

The  ordinance  committee  submitted  the  following,  amenda- 

^  to  the  tax  ordinance,  which  being  read  three  times,  was 
••opted: 

Section  8.  Be  it  further  ordainedj  That  any  person  or 

■'wi,  &iling  or  refusing  to  make  the  quarterly  returns  of  sales 

•receipts  as  required  by  law,  shall  be  deemed  guilty  of  hav- 

•*K  violated  the  ordinance  requiring  the  same,  and  shall  be 

to.pay  a  fine  of  fifly  dollars  for  each  failure. 
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'*  Section  9.  Be  it  furtlier  ordainedj  That  the  oath  to  I 
adminislered  to  persons  making  their  quarterly  returns 
sales  or  gross  receipts,  shall  be  in  the  following  wonls:  '  Y« 
do  solemnly  swear  or  affirm,  acconling  to  the  mode  of  yo 
faith,  that  the  return  you  have  just  made  is  a  just  and  tr 
return  of  your  sales  (or  reeeiptfl,  as  the  case  may  be,)  for  L 
past  quarter/ 

"Section  10.  Be  it  further  ordained^  If  any  [person,  fia 
or  corporation,  shall  fail  or  refuse  to  make  a  return  of  tlk 
sales,  earnings  or  receipts,  as  required  above,  within  ten  dt: 
after  the  first  day  of  April,  July,  October  and  January  , 
shall  be  the  duty  of  the  finance  committee  to  assess  the  araoi. 
of  such  business  in  such  sum  as  they  may  deem  just,  ami 
any  person,  firm  or  corporation,  shall  make  a  return  that, 
the  judgment  of  the  finance  committee,  is  considerably  Ii 
than  should  be  returned,  the  committee  shall  assess  su* 
amount  as  they  may  deem  just,  and  if  the  party  so  assefisi 
shall  object  to  said  assessment,  they  may  produce  their  bool 
and  the  whole  matter  be  referred  to  council  for  their  deterniJ 
nation," 

The  defendant  answered  as  follows:  It  is  true  that  th< 
mayor  and  council  of  Rome,  in  pursuance  of  the  power  anf 
authority  granted  to  it  by  the  general  assembly  of  the  state  o\ 
Georgia,  on  the  17th  day  of  February,  1874,  by  way  <>• 
amendment  to  its  charter,  a  co|)y  of  which  act  is  hereto  at- 
tached, marked  "a,"  passed  the  ordinance  referred  to  in  corn* 
plainants'  bill,  by  which  the  said  complainants  are  require*' 
to  register  their  names,  business,  calling,  trade  or  professioO 
on  or  before  the  17th  day  of  March  1874,  which  has  beene^ 
tended  five  days  by  a  subsequent  resolution  of  this  defendant 
It  is  also  true  that  a  fee  of  fifty  cent«  is  required  to  be  |>a*^ 
to  the  clerk  for  making  such  registration,  and  that  the  ooii^ 
plainants  are  respectively  required  to  pjiy  the  tax  on  the> 
occupation  or  business,  after  so  registering,  as  stated  in  sai^ 
bill,  except  that,  that  portion  of  said  ordinance  requirin; 
lawyers,  physicians,  dentists  and  photographers,  to  pay  sa** 
tax  has  been  and  was  repealed  prior  to  the  filing  of  said  bU' 
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aiicl  in  deference  to  the  construction  put  by  this  defendant 
on  the  11th  swtion  of  the  general  tax  act  of  this  state,  passed 
on  the  26th  of  February,  1874,  and  which  prohil)ited  such  a 
tax.     It  is  also  true  that  this  defendant,  hy  virtue  of  said 
act  of  the  legislature  of  Georgia,  hereinbefore  referred  to,  have 
levied  a  tax  of  one-half  of  one  per  cent,  on  all  gross  sales  of 
all  luerehants  and  commission  merchants  doing  business  in  said 
city,  and  require  returns  of  such  sales  to  be  made  quarterly. 
Tliat  said  onlinanoe  is  a  general  law,  and  was  not  intended  to 
he  retroactive,  and  that  since  the  filing  of  complainants'  bill, 
this  defendant,  by  resolution,  has  disclaimed  all  purpose  to  col- 
lect any  such  tax  on  gross  sales,  made  prior  to  the  passage  of 
8!iid  ordinance,  so  that  the  fii-st  return  for  this  purpose  to  be 
niadeby  complainants  will  only  include  their  gross  sales  made 
Wween  the  1 1  th  day  of  March,  1 874,  and  the  1st  day  of 
April  of  said  year. 

Since  the  filing  of  this  bill,  defendant  has  repealed  all  that 
l>ortion  of  said  ordinance  which  requires  a  tax  of  one-half  of  one 
per  cent,  upon  incomes  of  lawyers,  doctors,  dentists,  artists, 
photographers,  contractors,  and  upon  the  receipts  or  incomes  of 
«1  persons  whatever,  except  upon  gross  sjiles  and  commission 
®^le8.    This  defendant  respectfully  submits  that  they  are  ful- 
V  authorize<1  ar^d  empowered  to  demand  and  collect  the  tax 
^pon  occupations  and  upon  businesses,  and  also  that  it  is  fully 
authorized  and  empowered  to  collect  one-half  of  one  per  cent, 
''pon  the  gross  sales  and  commission  sales  of  all  persons  doing 
'^'nesB  within  the  corporate  limits  of  said  city,  in  addition 
^  the  ad  valorem  taxes  of  one  and  one-half  per  cent,  levied 
•7  this  defendant  upon  all   the  real  and   personal  property 
^thin  said  ecjrporation.  •  This  defendant  further  shows,  that 
"**  value  of  the  stock  of  complainants  on  hand,  when  they 
•**  required  to  return  the  same  for  ad  valorem  taxes,  is  de- 
^**ed  from  the  sum  of  their  gross  sales,  so  that  they  are  not 
''^nired  to  pay  tax  twice  on  their  slock  on  hand. 
'  ^b  defendant  concurs  with  said  complainants  that  said 
■I  on  occupations  and  businesses  and  on  gross  sales,  is  not  a 
l^iJpertjr  tax,  but  respectfully  submits  if  it  were,  the  levy  is 
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equal,  just  and  uniform.  As  to  the  i>ower  of  this  defenda 
to  pass  said  ordinanees,  reference  is  made  to  the  amend 
charter  hereunto  attached,  markwl  "a." 

It  is  true  this  defendant  has  repealed  that  portion  of  tl 
ordinance  which  imposeila  tax  upon  theoccu|>ation  of  carpeir: 
ters,  mechanics  and  other  artisans,  and  that  many  of  said  conr- 
plainants  were  mainly  instrumental  in  inducing  this  dcfcnc 


ant  to  make  sai<l  re|)eal,  and  in  inciting  these  classes  of  cit_      m  • 
zens  to  great  dissatisfaction  bcaiusesaid  tax  had  l)een  levied  <      -^  xi 
them.     This  defendant  was  convinced  by  crjmplainants  ai  ^s  <l 
others  that  it  was  in  error  in  levying  a  tax  on  the  occn|vatio   -^-ms 
of  said  jKjrsons,  no  other  city  in  the  state  ever  having  tax  ^E?^<I 
them,  so  far  as  defendant  knows  or  is adviseil.     Many  of  saa.  id 
jKTSons  are  at  work  in  the  foundries  and  rolling  mill  in  tl  *>  id 
city,  and  are  jvoorly  paid,  and  the  levy  of  the  tax  would  htt.  '^re 
been  unproductive,  and  would  have  driven  them  from  tl*© 
citv. 

This  defendant  has  exempted  naone  within  said  city,  or  cflO" 
ing  business  there,  from  the  payment  of  the  tax  required    o^ 
gross  sales  or  on  commission  sales,  and  now  insists  that    ii-*' 
such  persons  shall  be  recjuired  to  pay  saiil  tax  whatever  ti»s 
business  or  occupation  may  be.     It  is  conceded  that  said  "fci*^ 
on  gross  and  commission  sales  is  not  a  property  tax.     It    ■* 
submitted  that  there  is  no  constitutional  provision  or  la^^ 
against  it,  or  against  the  tax  on  occupations  or  businesses,  aH" 
that  the  i>ower  to  levy  these  taxes  has  been  clearly  granteil  ^^ 
this  defendant  as  aforesaid,  and  that  said  power  has  been,  a0^ 
is  now  being  legally  exercised. 

This  defendant  submits  that  the  position  assumed  by  coif 
plainants,  to- wit:  that  nothing  but  real  and  personal  properfy 
is  taxable,  is  not  tenable,  and  cannot  be  maintained,  and  oer- 
tainly  ought  not  to  be,  for  all  persons  residing  or  doing  bus*' 
iiess  in  the  city  ought  to  contribute  to  its  support  and  to  th* 
payment  of  its  debts. 

The  tax  on  gross  and  commission  sales  and  the  tax  on  oocn*" 
pations  and  businesses  can  ruin  no  one.  How  the  enforce* 
ment  of  this  ordinance  can  cast  a  cloud  over  the  title  to  re^^ 
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te  in  the  city  this  defendant  cannot  see.  But  if,  as  cora- 
nants  insist,  the  whole  burden  of  the  city's  debt  and  ex- 
ses  is  to  fall  upon  real  estate,  it  will  so  depress  its  value  as 
uin  its  sale.  This  defendant  respectfully  shows  that  it 
idebted  to  its  several  creditors  in  the  aggregate  sum  of 
3,000  00.  That,  to  meet  the  ordinary  expenses  of  the 
the  interest  over-due  from  last  year  and  accruing  the 
ent  year,  together  with  $5,000  00  of  bonds  maturing  this 
,  the  sum  of  $59,000  00  will  be  required;  and  it  is  ex- 
ely  doubtful  whether  all  the  taxes  levied  will  raise  that 
This  defendant  has  no  personal  interest,  nor  has  any 
iber  of  the  council,  in  the  questions  raiseil  by  this  bill 
ler  than  that  felt  by  any  good  citizen  in  sustaining  the 
It  and  paying  the  debt  which  hangs  over  the  city, 
efendant  further  says,  that  afler  the  returns  of  personal 
erty  are  made,  to-wit:  the  first  of  April  of  each  year, 
[)lainants,  who  are  merchants,  usually  receive  in  store,  by 
hase  and  consignments^  large  amounts  of  goods,  wares 
merchandise,  which  are  under  the  protection  of  the  laws, 
uauces  and  police  regulations  of  said  city,  and  also  of  its 
jr  works,  and  upon  which  goo<ls,  wares  and  merchandise, 
td  valorem  tax  is  assessed.  From  all  such  goods  said  cora- 
nants  realize  fair  and  legitimate  profits — say  upon  their 
chases  not  less  than  ten  per  cent.,  and  upon  their  c*onsign- 
ita  not  less  than  five  j)er  cent.  This  defendant  submits 
Bther  it  is  illegal  or  oppressive  to  collect  from  the  sales  of 
h  property,  so  protected,  so  small  a  rate  as  one-half  of  one 
•  cent,  upon  the  sales  thereof. 

(exhibit  a.) 

"an  act 
^  confer  additional  porvers  upon  the  Mayor  and  Council  of 

the  City  of  Rome, 

OBcnoN  1.  Beit  enacted  by  the  General  Assembly  of  Geor^ 
1^  Xhat  tile  mayor  and  council  of  the  city  of  Rome  shall  have 
"Vcrind  aathority :  "  Jst.  To  require  all  persons,  firms,  com- 
VMiiidoorporations,  whether  they  reside  within  thecorpo- 
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rate  limits  of  said  city  or  not,  eiiga<^e<l,  or  al)out  to  engage  i 
any  Imsiiuss,  trade,  callin*^  or  profession  within  said  corporat 
limits,  to  register  their  names  and  business,  trade,  calling  o; 
profession,  in  the  office  of  the  clerk  of  council,  at  such  time,  an 
under  sucrii  regulations  as  the  mayor  and  council  may  prescri 
2d.  To  ref[uire  all  l>anki*rs,  brokers  and  commission  merchan 
to  pay  for  their  business  license,  during  each  year,  a  sum  not  e3 
ceciling  ?300  00.     3d.   To  require  all  retail  liquor  dealers 
pay  for  their  license  not  excee<ling  .$1,000  00  per  annum.    4t 
To  require  all  other  lirpior  <lealers,  including  druggists  wl 
sell  for  other  than  mwlicinal  purposes,  to  [my  for  saoli  regi 
tnition  and  license  not  exceeding  §500  00.     5th.  To  requi 
all  other  pei'sons  to  pay  fiir  each  registration  and  license  n 
exceetling  §50  00.     6tli.   To  require  all  registered  perso 
firms,  companies  and  corporations,  to  make  stated  returns 
the  gross  amounts  of  their  sales  and  to  pay  a  tax  thereon 
exceeding  one  per  cent.     7th.  To  rcipiire  all  [)eri?ons  sellL 
goods  on  commission  to  make  quarterly  returns  of  the  amoim  »^  t 
sold,  and  to  pay  a  tax  thereon  of  not  exceeding  one  per  cera  *• 
8th.  To  alter  and  fix  the  time  for  making  tax  returns  and      *>o 
provide  fi)r  the  collection  of  taxes  quarterly,  semi-annuOrl I J^ 
or  yearly,  and  to  have  the  assessment  of  property  made  in  a<5- 
cordanee  therewith. 

"Shxrnox  2.  Be  It  further  enacted j  That  the  mayor  an^ 
council  of  said  city  shall  have  power  and  authority  to  require 
all  p(T.sons  residing  in  the  limits  of  said  city,  subject  to  roa^ 
duty  un<ler  the  laws  of  this  state,  to  work  on  the  streets  o' 
said  city  at  su(;h  times  and  places  as  the  said  mayor  and  coiitJ" 
cil  shall  determine,  for  fifteen  days  in  each  year,  under  tli^ 
same  rules  as  to  the  division  of  said  number  of  days  as  ob- 
tain in  the  general  law  of  the  state,  and  sjiid  mayor  and  cour*-" 
cil,  or  a  majority  of  them,  shall  have  the  same  authority  to 
enfonre  said  street  work  as  the  road  commissioners  of  this  stat^ 
have  to  enforce  road  duty  in  this  state,  to  impose  fines  for  tb^ 
neglect  of  the  same  and  to  have  all  the  powers  over  thesan*^ 
as  road  commissioners  have  in  this  state:     Provided^  Th** 
any  [tcrson  so  liable  to  road  duty  may  be  allowed  to  commat^ 
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blie  same  by  paying  the  said  mayor  and  council  such  amoun 
lA   the  mayor  and  council  may  determine,  not  to  exceed  the 
sunofl^lboO. 

*  •Section  3.  BeitfuHher  enacted^  That  said  mayor  and 

ncil  shall  have  |)o\very  Ist.  To  require  all  transient  or  itin- 

nt  traders  to  pay  a  tax  of  not  exceeding  two  per  cent,  upon 

lie  amount  of  all  sales  made  within  the  city.     2d.  To  have 

Ls«»«ssed  the  value  of  all  real  estate,  depots  and  buildings,  tracks 

^iid  right  of  way,  lying  within  the  city,  belonging  to  cjich  and 

iV'eiy  railroad   company  having  its  terminus  in,  or  pawning 

-li rough,  said  city,  and  to  ci>llect  an  ad  valorem  tax  thereon: 

t^^'€>vuUdj  however,  That  this  shall  not  apply  to  any  railroad 

^^onipany  which  makes  return  of  it«  capital  stock  to  said  city, 

^*i<l  pays  the  taxes  thereon.     3d.  To  levy  and  collect  an  ad 

^^^^orcm  tax  upon  the  value  of  each  and  every  steamboat  owned 

^f"  controlled  by  citizens  of  said  city,  plying  to  and  from  the 

^>ty  of  Rome,  which   has  the  chief  office  of  the  company 

^'^'ithhi  the  limits  of  said  city.     4th.  To  levy  and  collect  an 

^^  rulorem  tax  upon  the  assessed  value  of  each  and  every  toll 

^Hclge  over  the  rivers  adjacent  to  said  city,  and  to  regulate 

•he  management  of  said  bridges  so  far  as  to  insure  the  public 

^ftjty  and  convenience  in  crossing  the  same.     5th.  All  real 

^tate  sold  under  tax  Ji.  ja»,  for  taxes  due  to  the  city  sl»all  be 

^^>ject  to  redemption  for  one  year  after  sale:  Provided,  the 

^t^ndant  in  said  Ji,  fas.  shall  pay  the  amount  of  said  tax 

'^d  all  costs,  and  twenty  per  cent,  additional  thereon. 

**Seci'ION  4.  Be  it  fuHher  enacted,  1st.  That  said  mayor 

*d  oouucil  shall  have  power  and  authority  to  regulate  or  pro- 

*>it  the  running  at  large  of  cattle,  hogs  or  other  animals  upon 

©  streets  of  the  city.     2d.  To  seize,  impound  and  sell,  or 

^erwise  dispose  of,  animals  found  running  at  large  upon  the 

^Ms,  oontrary  to  said  regulations  and  prohibitions. 

'*8bctiox  5.  Be  it  furt/ier  enacted,  That  the  boundaries  of 

idty  shall  extend  to  and  include  the  southeastern  or  oppo- 

^btnk  of  the  Etowah  river,  and  the  northwestern  or  oppo- 

t  bank  of  the  Oostanaula  river,  at  all  points  where  said 

tnue  adjacent  to  said  city;  but  this  limitation  shall  not 
You  ui,  18. 
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militate  against  the  jurisdiction  heretofore  granted  over  Myr- 
tle Hill  Cemetery,  and  the  road  leading  thereto. 

''Section  6.  Be  it  further  enacted.  That  the  mavorof  sai^ 
city  shall  have  the  right  to  veto  any  ordinance,  resolution  or— 
other  measure  that  may  come  before  the  council,  and  said  vetciz 
shall  defeat  the  same  unless  it  shall  be  passeil  by  two-third^= 
of  the  members  thereof.  This  provision  shall  not,  however— 
apply  to  elections  of  city  officers,  and  in  such  cases  the  mayo 
shall  have  the  right  to  give  the  casting  vote  in  case  of  a  tie. 

"SfxrnoN  7.  Be  it  furtlier  enacted,  That  the  mayor  an. 
council  shall  have  authority  to  make  and  select  a  board 
health,  with  all  the  rights,  powers  and  privil^es  now  beloi 
ing  to  that  body  under  existing  laws  and  ordinances,  or  such     •^, 
may  hereafter  be  conferred  legally  by  said  mayor  ami  oouncik^  «, 

"Section  8.  Be  it  further  enacted,  That  said  mayor  a  -^-3 
city  council  shall  have  power  and  authority  to  pass  all 
ordinances,  rules  and  regulations  necessary  to  carry  out 
provisions  of  this  act,  and  to  enforce  the  same. 

"Section  9.  Be  it  further  enacted,  That  all  laws  and 
of  laws  conflicting  with  this  act  be  and  the  same  are  her< 
repealed. 

"Approved  February  17,  1874.'' 

The  chancellor  rendered  the  following  decision : 
"Aft;er  hearing  argument,  and  after  carefully  consideri  »g 
the  questions  made,  which  are  deemed  to  be  material,  I  decide 
as  follows:     Courts  have  ever  regarded  tax  laws,  or  laws  i  im- 
posing taxes,  with  jealous  care,  and  with  reference  to  the  su^ 
ject  matter,  they  are  divided  into  three  classes — capitation, 
property  and  income,  and  when  one  or  more  is  treated  of,  ^^ 
acted  upon,  the  other  is  never  intended.     The  legislature  of 
this  state  has  omnipotent  power  over  these  subject  mattert 
controlled  only  by  the  constitution  of  the  United  States  and 
of  this  state.     The  limitations  are  briefly :     *'  No  state  sh^" 
levy  any  capitation  tax  or  tax  on  exports  or  imports,  except^ 
etc.     "Taxation  on  property  shall  be  ad  valorem  only,  aU^ 
uniform  on  all  species  of  property  taxed.'' 
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"  The  legislature  has  the  power  to  grant  to  the  authorities  of 
towns  and  cities  the  power  of  taxation  for  municipal  purposes, 
II)  subordination  to  the  constitutional  limitations.     A  muni- 
ci|>al  corporation  catniot  exercise  the  power  of  taxation,  except 
1"  pursuance  of  an  express  grant  or  the  clearest  implication. 
In   the  construction  of  statutes,  made  in  favor  of  corpora- 
tions or  particular  persons,  and  in  derogation  of  common 
"S^t,  care  should  he  taken  not  to  extend  them  beyond  their 
direct  terms,  or  their  clear  import.     Statutes  which  impose 
restrictions  upon  trade,  or  common  0(xiupations,  must  be  con- 
strued strictly.     Statutes  levying  taxes  should  be  construed 
'^ost  strongly  against  the  government  and  in  favor  of  the  citi- 
^Q.    Revenue  statutes  are  in  no  just  sense  remedial  laws, 
and  are  not  therefore  to  be  liberally  construed.     All  doubts 
should  be  resolved  in  favor  of  the  citizen,  and  the  doubt 
should  absolve  the  tax-payer. 

**The  act  or  law  of  the  general  assembly  of  this  state,  ap- 
P^ved  February  17th,  1874,  to  confer  additional  powers, 
^^c.^  confers  on  the  mayor  and  city  council  of  Rome,  in  direct 
^''•ns,  power  and  authority  to  require  a  license  fee  or  regis- 
*^tioD  fee  of  bankers,  brokers,  commission  merchants,  retail 
^^Uor  dealers,  and  all  other  liquor  dealers,  including  drug- 
8*sts  who  sell  for  other  than  medicinal  purposes,  and  no 
^^press  power  or  authority  is  conferred  in  direct  terms  to 
^^nire  such  fee  from  any  other  class  of  persons. 

**Express  power  and  authority  is  also  conferred  to  require 

'^'l  persons,  firms,  companies  and  corporations,  whether  they 

^ide  within  the  corporate  limits  or  not,  engaged,  or  about  to 

^8>g^  in  any  business,  trade,  calling  or  profession  within 

i     ^ul  corporate  limits,  to  register  their  names  and  business, 

I     *^e^  calling  or  profession,  in  the  office  of  the  clerk  of  coun- 

I    **!  at  such  time  and  un<ler  such  regulations  as  the  mayor  and 

B    ^ndl  may  prescribe.     The  fee  of  fifty  cents  to  the  clerk  is 

H    ^^|1  and  valid  regulation, 

H'  **The  mayor  and  council  have  the  power  and  authority  to 
iH '>Bqmre  all  persons,  firms,  comfmnies  and  corporations  thus 
H  ^^pBteredi  to  make  stated  returns  of  the  amount  of  their  gro»& 
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sales,  and  to  require  the  payment  of  one-half  of  one  j)ercent 
levied  by  the  ordinance  of  the  city  upon  the  gross  amount  o 
such  sales;  and  this  includes  all  sales  made  on  commiasion 
and  have  the  power  to  enforce  the  payment  of  the  tax  by  fin 
or  execution,  or  both. 

"The  tax  on  the  amount  of  gross  sales  is  not  a  tax  on  prop 
erty,  or  the  sale  of*  proj^erty,  but  is  a  tax  on  the  amount  o 
sales,  and  is  no  way  in  conflict  with  the  constitution  of  thi 
state,  and  does  no  violence  to  the  ad  valorem  principle  or  t 
uniformity. 

"In  requiripg  the  registration  of  firms,  each  member  of  tL 
firm  may  be  required  to  register  and  to  pay  a  license  fee,  ' 
cases  where  the  power  to  require  such  fee  is  given  in  dire 
terms. 

"It  is  therefore  ordered  by  the  court  that  the  bill  be  san 
tioned,  and  that  the  writs  of  subpoena  and  injunction  iss'v. 
restraining  the  mayor  and  council  of  Rome  from  lev'j'inga-  ■: 
collecting  a  license  or  registration  fee,  from  any  and  all  perscu 
except  bankers,  l)roker8,  commission  merchants,  retail  liq 
dealers,  and  all  other  liquor  dealers,  including  drus>gis(s 
sell  for  other  than  medicinal  purposes;  and  from  enforcing  t 
payment  of  fines  for  violation  of  the  ordinances  by  impri&c 
ment,  except  the  street  tax.  Injunction  is  refused  as  to 
persons,  firms,  companies  or  corporations,  of  whom  license 
is  required  in  express  terms,  and  as  to  the  payment  of  ^ 
tax  on  the  gross  amount  of  sales  made  by  registere<l  perso: 
or  persons  expressly  requireil  to  register,  including  como^ 
sion  sales." 

Complainants  and  defendant  both  excepted  to  the  judgiu^ 
of  the  chancellor.  By  agreement  of  counsel,  the  cross- bil 
of  exception  were  consolidated  and  heard  together. 

J.  Branham;  Alexander  &  Wright,  for  plaintiff  i 
error. 

C.  Rowell;  R.  R.  Harris;  Dabxey  &  Fouche,  for  d^ 
fendants. 
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TlWPPE,  Judge. 

1.  The  act  of  February  17tli,  1874,  authorizea  tlie  mayor 

and  council  of  the  city  of  Rome  to  require  the  registration  of, 

and   to  assess  ami  collect  a  license  fee  from  all  persons,  firms, 

<iom  panics  anil  corporations  engaged  in  any  business,  trade, 

<^lliiigor  profession  within  tlie  corporate  limits  of  the  city. 

The  objection  is  tliat  this  act  is  unconstitutional,  in  that  it 

^mpowei's  the  city  authorities  to  assess  a  different  rate  on  some 

trades,  callings,  etc.,  tlian  it  does  on  others,  and  is  therefore, 

*n  conflict  with  that  provision  of  the  constitution  which  re- 

<linre8  taxation  on  jtropevty  to  be  ad  valorem^  aud  uniform  on 

^11  species  of  property  taxed. 

It  has  been  held  by  this  court  in  several  cases,  that  a  tax 
^^  businesses,  professions,  etc.,  was  not  a  tax  on  property.    It 
*s  Unnecessary  to  do  more  than  to  refer  to  them,  without  re- 
puting the  argument:  Mayor,  etc.,  of  SfivauruJi  vs.  Charlton, 
^6   Ga.,  460;  Burch  vs.  Mayor,  etc,  of  Savannah,  42  Ibi(L, 
^96;  Bohler  vs.  Schneider,  49  Ibid.,  195;  Home  Insurance 
^<^ipany  of  New  York  vs.  City  Council  of  A  ugiista,  deciiled 
^t  this  term-     As  long  ago  as  1832,  it  was  held  by  tJie  judges 
^f  the  superior  courts  of  this  state,  in  convention,  that  "every 
"^aa'a  private  business,  pursuit  or  calling,  and  tilings  in  which 
*ie  has  an  interest,  aud  many  species  of  employment,  are  Ic^it- 
^Daate subjects  of  taxation,  and  are  taxed;  still,  they  are  not, 
^trickly  speaking,  proi>erty.     They  are  the  means  from  which 
■nconae  is  derived,  property  made,  but  there  is  a  clear  distinc- 
tion between  the  employment  and  the  income  or  profits:'' 
^««%'«  Reports,  137. 

The  fact  that  it  is  called  a  license  does  not  affect  the  case  be- 
*ore  us,  provided  the  city  does  not  require  a  license  from  those 
*«o  already  have  one  from  the  state,  or  by  its  authority : 
*^  Mayor,  etc.,  of  Savannah  vs.  Chaiiton,  supra.  The  ordi- 
^Doe  passed  under  this  act  which  we  are  considering,  provides 
•*pW85ly  that  "all  persons  who  have  been  licensed  by  the 
.'bteorits  authority,  to  pursue  or  practice  their  callings,  shall 
^be  required  to  take  out  a  license,"  aud  certain  occupations 
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and  professions  on  which  the  license  fee  had  be^n  as 
were  afterwards,  as  appears  from  the  answer  to  the  bi 
charged  from  its  payment. 

This  difficulty  being  removed,  what  is  the  difference 
as  this  constitutional  provision  is  involve<1,  between 
authorizing  a  license  fee  to  be  reqniretl  from  tliose  w 
gage  in  business,  etc.,  and  an  act  granting  power  to  tf 
same  business?  Wlmtover  may  be  said  as  to  the  disti 
between  a  tax  and  a  license,  neitlier  of  them,  when  th 
ply  to  trades,  callings  and  professions,  are  governed 
ad  valorem  principle,  or  tlve  uniformity  rule,  which  ( 
only  taxation  on  proi^erty. 

2.  If,  tl^n,  the  ordinances  complained  of  do  not  ass 
they  now  stand,  such  license  fee  or  tax  on  any  who  t 
subject  to  the  same  under  the  foregoing  rule,  or  by  e 
legislation,  tl>ey  are  not  illegal  or  void,  provided,  furthe 
they  come  within  the  limitation  which  we  think  should 
upon  all  such  assessments.  Section  29,  article  1,  of  tli 
Btitution,  prohibits  a  poll  tax  except  for  ediK^ational  pui 
and  limits  tluit  to  one  dollar.  McCay,  Judge,  in  proi 
ing  tlie  opinion  in  Surc/i  vs.  Mayor^  etc.,  of  Savannal 
"If  it  (the  tax  on  occui)ations,  etc.,)  be  olgectionable  at 
the  constitutional  limitations,  it  comes  more  nearly  witi 
prohibition  of  section  29,  article  1."  He  further  saj 
the  legislature  were  to  attempt  by  taxing  all  occapiUlons 
tically  to  annul  tlie  prohibition  against  a  poll  tax,  tl>e  qi 
made  might  arise.  But  tltere  is  a  clear  distinction  l>etv 
tax  upon  certain  S|)ecified  businesses,  where  tlie  skill 
o|)erator  is  a  source  of  profit,  or  where  tlie  publicare  apj>ej 
for  patronage  and  protection  of  a  fixed  aiul  regular  buf 
and  a  tax  covering  all  j^ersons  whatever  may  be  tlieir  o< 
tion."  This  indicates  pretty  clearly  and  ci>n-ectly  tliat 
should  be  a  limitation  to  a  tax  of  this  kind.  If  there  be 
then  could  an  ordinance  l)e  framed  whidi  would  pnici 
annul  the  prohibition  against  a  poll  tax,  by  assessing 
one  who  worked  or  did  anything  for  a  living.  In  the  e 
from  the  case  in  Dudley^s  Reports,  this  distinction  be 
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occupations,  as  to  their  being  proper  subjects  of  taxation  or 
not,  was  recognizee]  in  the  statement  that  "  many  species  of 
enaployment  are  legitimate  subjects   of  taxation."     We  are 
aware  of  the  difficulty  of  prescribing  any  absolute  or  fixed 
rule  upon  this  point.     No  terms,  can  be  used  with  such  defi- 
nite and  specific  meaning,  that  they  will  answer  to  and  de- 
termine every  case.     But  we  think  that  rule  is  more  consist- 
ent with  principle  and  true  policy,  and  less  liable  to  conflict 
wth  the  spirit  and  intent  of  the  constitutional  provision,  which 
limits  such  tax,  to  such  business,  trades,  callings  or  profes- 
sions, as  are  fixed  and  regular,  and  dependent  on  the  public 
for  patronage  and  support,  or  when  the  tax  does  not  extend 
to  those  pursuits  or  occupations  which  require  only  manual 
lalH>r.    Whilst  it  would  prevent  the  striking  down  of  all  rev- 
enue from  sources  which  have  ever  been  considered   legiti- 
mate subjects   of  taxation,  it  would,  at  the  same  time,  be 
insistent  with  the  intention  of  the  constitution,  by  not  levy- 
*ng  m  masse,  though  it  might  be  with  discriminating  rates,  on 
^11  who  engaged  in  work  for  gain  or  maintenance  and  support, 
including  thase  who  toiled  with  the  axe,  the  plough  and  the 
spade,  as  well  as  the  banker,  the  wholesale  merchant  and  the 
'^tail  dealer  in  ardent  spirits.     The  further  qualification  may 
^  added  as  restricting  the  exercise  of  the  power  to  assess  this 
*ce  or  lax,  to-wit :  that  not  more  than  one  such  tax  should  be 
y^^uired  of  any  firm  or  the  persons  composing  the  firm,  which 
•**  engaged  in  the  business  liable  to  pay  the  same.  By  this  rule 
'he  assessment  would  be  relieved  of  the  complaint  that  it  is 
obnoxious  to  the  charge  of  imposing  a  capitation  or  poll  tax. 
^0  showing  was  made   in  the  bill  of  complainants,   or  at 
^^  bearing  for  an  injunction,  that  any  of  those  would  come 
^thinsuch  a  rule,  and  would  thereby  be  exempt  from  the  li- 
^^*>8etax  levied  by  the  ordinance,  and  we  can  go  no  further 
*  this  decision  than  to  state  the  general  rule  or  principle. 

8.  It  was  further  objected  by  some  of  the  complainants  who 
Wnotoome  within  the  particular  terms  of  the  second,  third 
.•"rfSwrth  |)aragraphs  of  the  first  section  of  said  act,  that  they 
^^  not  liable  to  be  taxed  with  any  license  fee,  because  of 
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the  general  terms  of  the  fifth  paragraph.     This  position  E: 
founded  on  the  rule  tliat  it  is  an  established  principle  of  coir^ 
struction  that  where  general  words  follow  particular  ones,  th 
former  are  to  be  construed  as  applicable  to  the  things  or  i^e^ 
sons  particularly  mentioned :  Sedg.  Stat,  and  Const.  Law,  42^S 
or,  as  it  is  expressed  by  other  authorities,  where  general  worc= 
follow  particular  ones  the  rule  is  to  construe  them  as  applic— ? 
ble  to  persons  or  things  ejusdem  generis.     We  have  no  dii 
to  make  to  this  rule.     It  does  not  apply  to  the  constiniction 
the  statute  we  are  considering.     The  first  words  of  this 
are  general    words,  broad  and   comprehensive;   they 
power  to  the  city  council  *'  to  require  all  persons,  firms,  c<^ 
panics  and  corporations,  whether  they  reside  within  the 
porate  limits  of  said  city  or  not,  engaged,  or  about  to  enj 
in  any  business,  trade,  calling  or  profession,  within  said 
porate  limits,  to  register  their  names  and  business,  trade, 
ing  or  profession,  in  the  office  of  the  clerk  of  the  council,  at  si>»< 
times  and  under  such  reguhitions  as  the  mayor  and  con  x%<i 
may  prescribe."     Here,  then,  in  the  first  words  of  the  act,   a-^ 
the  general  words,  making  every  {>erson,  etc.,  liable  to  regi- 
ter  their  names  and  business.     This  includes  all  those  wh 
are  thereafter  again  referred  to,  both  by  particular  and  genera 
"words.     The  next  paragraph  limits  the  license  fee  which  m^j 
be  assessed  on  bankers,  etc. ;  the  third  limits  it  on  retail  liq^^^' 
dealers;  the  fourth  limits  it  on  other  liquor  dealers  and  drug- 
gists, who  sell  liquor  for  other  than  medicinal  purposes;  t-^^ 
fifth  limits  it  on  all  other  persons.     Thus  the  general  woir«s 
both  precede  and  follow  the  particular  ones,  and  when  th^J 
are  first  used,  comprehend  all  those  who  are  included  in  t'*® 
subsequent  j)articular  or  general  woixls.     This  was  not  so    '^^ 
any  of  the  cases  to  which  we  were  referred,  and  in  which     '^ 
was  held  that  this  rule  of  construction  applied.     In  21  Gtc7^' 
gia,  13,  the  words  of  the  statute  were,  "lost  |)apers,  deecl^ 
and  other  im^itingsJ^     In  34   Georgia,  186,  the  act  und^'^ 
review  provided  for  the  "  impressment  of  forage,  articles   ^ 
subsistence  or  other  property, ^^     In  49  Missouri  lieports,  65" 
there  was  au  enumeration  in  the  statute  of  many  particul^ 
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trades,  occiii>ations,  etc.,  followed  by  the  general  wonls,  "and 
all  other  business,  trades,"  etc.     In  the  decision  renderetl  in 
the  case  last  cited,  after  quoting  the  rule  of  construction  above 
stated,  it  is  said:     "By  this  is  meant  simply  that  the  law 
should  be  construed  according  to  the  apparent  intention  of  the 
legislature,  to  be  gathered  from  the  language  used,  connected 
vrith  the  subject  of  legislation,  so  that  its  terms  shall  not  be 
extended  by  implication  beyond  the  legitimate  scope  or  import 
of  the  words  used,"     So  we  think  in  this  case  that  such  a  rule 
of  interpretation  should  be  adopted  as  will  carry  out  the  in- 
tention of  the  legislature.     And  it  is  our  opinion,  that  under 
this  act  the  city  council  could,  by  the  first  [xiragraph  of  the 
first  section  of  this  act,  require  all  jxjrsons,  etc.,  to  register — 
tl^at  under  the  second,  third  and  fourth  paragraphs,  they  could 
assess  the  license  fees  therein  specified  on  the  particular  classes 
'^^entionecl  in  those  paragraphs,  and  under  the  fifth,  levy  the 
^  in  it  stated,  on  all  others  of  those  registered  or  liable  to 
'^istmtion  which  are  comprehended  in  the  fimt,  and  not  in- 
cluded in  the  second,  third  and  fourth  jmragraphs.     Any  other 
instruction  would  lead  to  the  necessity  of  rejecting  a  portion 
^f  the  section  altogether,  or  at  least  render  it  inoperative  and 
^  oullity.     The  court  below  sustained  the  position  on  this 
P^int  assumed  by  complainants,  and  in  that  we  think  erred, 
4.  By  the  first  section  of  the  act  referred  to,  the  city  council 
^^  authorized  to  assess  a  tax  not  exceeding  one  per  cent,  on 
•^les  made  by  persons  selling  goods  on  commission,  and  by 
^■•^istered  firms,  persons,  companies  and  cori>orations.     Under 
*"i«  the  council  imposed  a  tax  of  one-half  of  one  |)er  cent,  on 
*Uch  sales,  and  allowed  a  deduction  from  the  sales  of  the 
*niount  of  stock  on  which  a  tax  had  been  levied.     The  ob- 
J^on  is  that  the  act  is  unconstitutional,  because  it  is  in 
^*olttion  of  that  provision  of  the  constitution  already  quoted, 
•^  if  that  be  so,  the  ordinance,  of  course,  would  fall  with  it, 
*l*6ca8e  of  Livingston  vs.  City  Council  of  Albany,  41   Geor- 
9j%  2]y  is  cited  to  sustain  this  objection.     But  when  the  facts 
tf  that  case  are  looked  into,  as  well  as  the  decision  itself,  there 
■  tto  ocmflict  between  it  and  the  one  we  now  render.    Tbe 
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liead-notc  of  that  case  is:  "The  mayor  and  city  council  oft! 
city  of  Albany  have  no  power  to  impose  a  specific  tax 
$1  00  per  head  on  each  horse  or  mule  sold  by  drovers  in  sa 
city.  They  may  tax  such  sales  ad  vcdorem,^^  The  tax  w 
$1  00  on  the  sale  of  every  horse  or  mule  sold  in  the  city  L 
longing  to  drovers,  without  regard  to  its  value.  It  was  he 
that  this  was  in  violation  of  the  section  of  the  coustitutm 
referred  to.  That  was  the  only  question  in  the  case.  It  vi 
not  only  put  in  the  head-note  that  such  sales  might  be  ta?c 
ad  valorem^  but  it  was  said  in  the  opinion  that  "a  tax  ol 
definite  sum  on  each  $100  00  of  the  value  of  all  horses  or  mu 
under  the  prote(;tion  of  the  city  and  sold  within  its  linii 
would  be  a  legal  tax,"  and  further  that  the  "legislature  Ji 
power  to  im|)ose  or  authorize  the  authorities  of  a  city  to  ir 
pose  a  tax  upon  all  such  sales  made  by  drovers,  as  they  are 
distinct  class  of  traders,  engageil  in  a  distinct  business  or  trafl 
But  it  must  be  imposed  ad  valorem^'  It  is  true  it  is  saM 
"a  tax  on  the  sale  of  horses  or  mules,  or  ui>on  horses  an 
mules  sold,  is  a  tax  on  property,"  but  this  must  be  uiid^ 
stood  in  connection  with  the  question  involved,  to-wit:  atf 
of  $1  00  on  each  horse  or  mule  sold,  without  reference  to  i 
value,  and  not  a  percentage  upon  the  amount  of  sales.  It 
nowhere  said  in  that  case  that  a  tax  on  sales,  upon  the  amoui 
of  sales,  is  a  tax  on  property.  A  specific  tax  on  the  sale  ^ 
an  article,  having  no  regard  to  its  value,  and  a  tax  appc^ 
tioned  according  to  the  amount  of  sales,  whether  gross  or  nts 
are  very  different  things.  The  first  may  be  a  property  ta. - 
but  the  latter  is  not,  projKirly  speaking,  a  tax  on  proi)erty,  at 
is  not  obnoxious  to  the  constitutional  provision  relied  o 
Cooley  in  his  work  on  Constitutional  Limitations,  section  4f>« 
in  discussing  this  question,  says:  "Taxes  assume  the  form  ' 
duties,  imix)rts  and  excises.  They  may  also  assume  the  fori 
of  license  fees,  for  permission  to  carry  on  j)articular  occupy 
tions.  They  may  be  specific,  such  as  are  often  levied  on  coi 
porations  in  reference  to  the  amount  of  capital  stock,  or  to  (A 
business  done,  or  pro{)erty  owned  by  them ;  or  they  may  b 
direct  upon  pro|>erty  in  proportion  to  its  value^  or  upon  soUi< 
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otlier  basis  of  apportionment  which  the  legislature  shall  re- 
gard as  just,  and  which  shall  keep  in  view  the  general  idea  of 
Uniformity.     The  taxes  collected  by  the  states  are  mostly  of 
the  latter  class,  and  it  is  to  them  that  the  constitutional  prin- 
ciples we  shall  have  occasion  to  discuss,  more  particularly 
apply."    In  sections  496  and  497,  he  proceeds  with  the  con- 
sideration of  this  question,  and  says:   "There  is  probably  no 
state  which  does  not  levy  other  taxes  than  those  imposed  upon 
proj)erty/'     After  enumerating  various  kinds  of  other  taxes, 
he  adds,  "it  is  evident,  therefore,  that  the  constitutional  re- 
9^1'rements  sometimes  met  with,  that  taxation  upon  property 
sball  be  according  to  value,  do  not  include  every  species  of 
ti^Xatioi),  but  all  sj^ecial  cases,  like  that  referred  to,  are  by 
^'nplication  excepted/'     No  case  was  referred  to  in  the  argu- 
'^ent,  nor  have  we  found  one,  in  which  it  was  held  that  a  tax 
like  the  one  under  consideration  was  a  tax  on  property  and 
subject  to  the  unformity  and  ad  valorem  rules  of  the  consti- 
tution in  reference  to  taxation.      The  one  in  41    Georgia^ 
already  referred  to,  was  a  specific  tax  on  the  sale  of  specific 
property,  regardless  of  value.     In  42  Georgia,  427,  it  was  a 
siiuilar  case,  and  none  contrary  to  the  decision  we  render  in 
this  has  been  found  in  any  of  the  state  court  reports,  where 
institutional  provisions  similar  to  ours  are  to  be  found.  Our 
inclusion  is  that  a  tax  on  sales,  assessed  on  the  amount  of 
^es,  not  being  a  specific  sum  imposed  on  the  sale  of  particu- 
**>*  property,  without  regard  to  its  value,  docs  not  cotne  within 
^W  requirement  of  the  27th  section  of  the  first  article  of  the 
^ustitiition  which  provides  that  taxation  on  property  shall 
^od  valorem  and  uniform  on  all  species  of  property  taxed. 
6.  The  ordinance  does  not  assess  the  amount  of  license  fee 
^ich  the  act  authorizes  the  city  council  to  fix,  and  the  fee  for 
"^istration  allowed  the  clerk,  if  added,  would  still  leave  a 
^^  margin.     The  clerk  is  entitled  to  compensation  for  the 
"•ties  of  registration,  and  it  matters  not  whether  he  is  paid 
IT  the  allowtince  of  a  registration  fee  from  the  person  regis- 
^''diOr  by  adding  that  much  to  the  license  fee,  and  then 
^Pvopriatiug  tlie  same  for  his  services. 
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6.  Under  the  eighth  section  of  the  act,  giving  the  b 
power  therein  expressed,  the  mayor  and  council  have  auth 
ity,  by  ordinance,  to  impose  a  fine  on  those  who  are  liable 
registration  and  to  pay  the  license  fee,  for  refusing  to  com- 
with  the  provisions  of  the  onlinance  requiring  the  same. 

The  judgment  of  the  court  below  is  modifieil  so  as  to 
form  to  the  opinions  herein  expressed. 


The  Cuerokee  Iron  Company,  plaintiff  in  error,  vs.  -A.1 
GUSTUS  R.  Jones,  defendant  in  error. 

A  company  incorporated  to  manufacture  pig  iron,  undertook  to  erect  i 
corn  and  flour  mill,  and  one  of  the  stockholders  filed  a  bill  to  enjoin 
the  use  of  the  corporate  fund^  for  such  purpose,  which  injuuciion  tli0 
judge,  after  an  answer  and  a  hearing,  granted  : 

Held,  that  as  the  right  so  to  use  the  corporate  funds  depends  upon  whetb^r 
the  purpose  is  merely  to  erect  machioery  to  grind  the  grain  to  be  u»^ 
by  the  laborers  and  animals  employ<td  in  the  manuf:icture  of  the  p^^ 
iron,  or  whether  the  grinding  of  grain  for  the  public  generally  is  «»^ 
also  a  leading  purpose,  and  as  this  is  a  question  of  Hict  to  be  det€f^ 
mined  by  the  evidence,  and  as  we  are  not  satisfied  that  the  judge  k^^ 
abused  his  discretion,  the  judgment  ought  to  stand. 

Injunction.     Coporations.      Before  Judge   Underwoo^* 
Polk  county.     At  chambers.     April  13th,  1874. 

Jones  filed  his  bill  against  the  Cherokee  Iron  CompanJ 
making,  in  substance,  tiie  following  ease: 

An  act  of  the  legislature  of  February  18th,  1873,  inco^' 
porated  A.  G.  West,  J.  H.  Browning  and  A.  Griffith,  au^ 
such  other  persons  as  they  might  associate  with  them,  as  th^ 
Cherokee  Iron  Company,  located  in  the  county  of  Polk,  wi^" 
power  only  to  make  and  manufacture  pig  iron.  On  the  5t" 
of  March,  thereafter,  the  corporators  named,  together  with  tbfl 
firm  of  Philpot,  Jones  &  Company,  said  firm  composed  of 
Calvin  Philpot,  J.  H.  Dodds  and  complainant,  merchants,  en- 
tered into  written  articles  of  agreement,  in  substance  as  fiJ' 
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lows:  The  corporators  named  and  *'the  firm  ©f  Pliilpot, 
Jones  &  Comi>any/'  agree  "that  they  will  become  the  owners 
^f  the  capital  stock  of  the  Cherokee  Iron  Works  of  Polk 
^^unty,  lately  chartered  by  the  general  assembly  of  the  state," 
fixing  sakl  capital  stock  at  $150,000  00,  with  the  privilege 
^f  increasing  the  same,  and  fixing  the  shares  of  the  parties 
*'*^l)ectively  as  follows:  A.  G.  West,  one-third,  Brownigone- 
tlWnl,  Griffith  820,000  00,  and  "the  firm  of  Philpot,  Jones 
*  Company,"  $30,000  00.  If  the  whole  capital  named  should 
'^ot  be  required,  each  to  contribute  in  the  pro|K)rti()n  mentione<l. 
*-:icli  to  have  interest  on  his  payments  at  eight  per  cent,  until 
^'^e  furnace  should  be  put  in  blast,  at  which  time  stock  to  l)e 
**^Ued  to  each  in  proportion  to  the  amount  of  his  payments, 
provided  no  nieml)er  by  making  advancements  should  be  en- 
titled to  more  stock  than  the  portion  first  agreed  to  be  taken. 
Each  obligates  himself  to  use  his  utmost  endeavors  for  the 
interest  of  the  company. 

At  the  time  this  agreement  was  made  the  complainant  was 
"^e  owner  of  a  valuable  flouring  and  grist  mill  near  Cedar 
Town,  and  near  the  location  of  the  company's  proposed  works. 
•This  was  one  principal  rejisou  why  he  consented  for  said  firm 
to  take  stock,  believing  the  iron  works  would  greatly  enhance 
^J^e  value  of  his  mill,  a  short  time  before  purcluused  at  about 
120,000  00.  At  that  time  it  was  not  contemplated  that  the 
^mpany  would  manufacture  "to  any  considerable  extent"  any- 
thing but  iron,  as  provided  by  the  charter;  and  ccrUinly  not, 
t^at  it  would  erect  a  flouring  and  grist  mill;  or  if  so,  it  was 
^wefully  concealed  from  him.  Therefore,  with  his  approval, 
t'^firm  of  Phili)ot,  Jones  &  Company  had  paid  about  $  15,000 
^  their  stock,  which,  with  the  other  subscriptions,  he  had 
*1>rf,  was  being  properly  expended. 

Without  his  knowledge  certain  stockholders  had  applied  at 
"*€  last  session  of  the  legislature  for  an  amendment  to  the 
•Wer,  giving  power  to  erect  other  machinery,  etc.,  the  ol>- 
Wof  which  was  to  obtain  covertly  the  power  to  erect  a  mill 
*  connection  with  the  other  works.  On  hejiring  this  he 
^^voreil  to  defeat  the  move,  and  did  secure  a  proviso  in  the 
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act,  which  he  hoped  would  protect  his  interest.  At  any  ra  ' 
he  has  assented  to  no  amendment  which  will  authorize  t 
company  to  build  a  mill,  but  has  all  the  time  expressed  I 
dissent,  and  his  intention  to  resist  any  attempt  to  do  so.  N« 
withstanding  these  facts,  the  comi)any  is  about  to  begin  t: 
erection  of  a  flour  and  grist  mill  near  the  furnace,  and  wit 
in  about  two  miles  of  his  mill;  has  already  built  the  d&, 
hauled  part  of  the  lumber,  and  unless  restrained  will  co 
plete  the  same,  thereby  misapplying  the  funds  and  pro])^ 
of  the  company,  and  greatly  injuring  him  by  withdraw  i 
and  diverting  custom  from  his  mill.  Had  he  known  of  sv 
purpose  of  the  company  he  would  never  have  consented 
said  firm  (in  which  his  interest  is  one-thiixl,)  to  take  stocL^ 
make  payments  as  aforesaid. 

Pmys  injunction  and  general  relief. 

The  answer  of  the  defendant  set  up  the  following  fuel 
The  building  of  the  mill  was  contemplated  at  the  time  of  t 
organization,  and  such  purjxwe  was  not  in  any  manner  coi 
ccaled  from  complainant.  The  company  had  no  motive  i 
conceal  any  purpose  from  him.  The  building  gf  a  mill  iff^ 
contemplated  and  provided  for  from  the  fii'st,  as  a  matter  c 
course,  the  same  being  a  necessary  appendage  to,  if  not  a  pa" 
and  parcel  of,  such  works.  It  is  customary  among  all  sue 
companies  to  have  a  mill,  shops,  and  other  appendages  to  il^ 
main  works,  for  the  purpose  of  supplying  themselves,  tlic? 
employees  and  dependents,  and  the  public  generally,  so  far  ^ 
their  own  demands  will  admit.  Such  ap)>endages  are  necessa* 
and  valuable  aids  to  the  success  of  the  main  enterprise.  ^ 
practical  iron  manufacturer  considers  such  works,  located  < 
they  usually  are,  remote  from  the  ample  and  steady  supply  of 
city,  complete  or  properly  equipj>ed  without  such  appendage 
The  company's  works  are  located  in  a  rural  district,  twei* 
miles  from  Rome,  the  nearest  town  of  considerable  size.  Wh  * 
in  full  operation,  they  will  employ  about  three  hundred  han<- 
who,  with  their  families,-  will  make  a  population  of  about  9I 
thousand,  all  dependent  on  the  company  for  their  daily  sim] 
plies.    About  seventy-five  mules,  besides  a  large  number 
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oxen,  will  also  be  employal,  all  the  grain  for  the  feed  of  which 
slioulil  be  chopped  or  partially  groiuul,  as  a  matter  of  econo- 
^^y.  It  is  essential  to  the  success  of  the  company  that  the 
large  supply  of  breadstufl&  and  grain  thus  rcKjuired  be  con- 
stant—not dejKjndent  on  the  will  or  favor  of  othera,  nor  liable 
to  casualties,  and  be  fnrnishcil  with  as  much  economy  as  jk)s- 
sible.  To  accomplish  this  it  is  necessary  to  have  a  mill.  The 
tolla  it  will  prol)ably  receive  from  such  grinding  as  it  may  do 
ft>r  the  public  will  furnish  a  considerable  jmrt  of  the  supply 
'Quired.  Besides,  there  are  on  the  lands  of  the  company, 
purchased  for  supplies  of  iron  ore  and  timber,  nine  hundred 
acres  of  productive  open  land,  contiguous  to  the  company's 
works,  the  rents  and  profits  from  which  will  yield  the  com- 
pany a  large  amount  of  grain.  This  fact  alone  makes  the 
possession  of  a  mill  by  the  company,  for  grinding  and  pre- 
pariog  this  grain  for  its  own  use,  a  matter  of  great  economy 
and  necessity. 

The  answ^er  then  proceeds  to  give  a  detailed  history  of  the 
operations  of  the  defendant  since  its  organization,  in  all  of 
which  ap|)ears  the  intention  to  erect  a  mill,  and  to  show  the 
complaiaant's  acquiescence.  Offers  to  release  complainant 
from  his  subscription  to  stock,  and  to  refund  to  him  what  he 
«8  paid  in,  with  interest  thereon.  Alleges  that  complain- 
^Jit'a  real  object  is  to  force  the  defendant  to  purchase  his  mill 
*^  an  exhorbitant  price. 

The  bill  was  supported  by  an  additional  affidavit  from  the 
^^plainant.  The  answer,  by  the  affidavit  of  A.  Griffith,  a 
•^kholder  in  defendant,  and  the  affidavits  of  James  Noble, 
^1  John  W.  Noble  and  Thomas  McCullough. 

The  chancellor  ordered  the  injunction  to  issue  as  prayed 
^}  and  defendant  excepted. 

"HiGHT  &  Featherston,  for  plaintiff  in  error. 

^i'EXAND£B&  Wright;  Hamilton  Yancey;  Joseph 
^  Bumce,  for  defendant. 
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McCay,  Judge. 

It  is  very  plain  that  if  the  real  purpose  of  the  managers  ^ 
tin's  company  is  to  erect  a  corn  and  flour  mill  for  general  fv^  i 
poses,  as  an  indei>endent  enterprise,  and  not  as  a  mere  in^ci^ 
dent  to  the  iron  works,  they  are  entering  into  a  business  lUP-^' 

vires,  and  one  which  the  complainant  is  not  committed  to 

nay,  one  that  the  corporation,  as  such,  has  no  legal  right       t^ 
undertiike.     Whether  this  be  so  or  not,  is  not  clear.     C^Km 
cannot  fail  to  suspect  that*  the  iron  worlcs  of  thiseomimny  s^rc 
still  rather  in  the  mist,  and  we  are  not  surprised  that    ^Iie 
judge  has  seemingly  come  to  the  conclusion  that,  if  let  aloue, 
all  the  funds  will  go  into  the  mill,  and  instead  of  beings    a 
mere  incident  to  the  iron  works,  it  will  be  the  sole  enterprise. 
At  any  rate,  as  this  is  a  question  of  fact,  and  the  judge   has 
seen  fit  to  grant  the  injunction  until  the  case  can  be  heard  bo- 
fore  a  jury,  we  will  not  interfere.     We  incline  in  favor  of 
the  judge\s  view  of  it,  and  think  he  has  exercised  his  discre- 
tion wisely. 

Whether  the  corn  and  flour  mill  is  not  the  best  investment, 
is  not  the  qu(^tion.  The  complamant  has  a  right  to  insist  on 
it  that  the  funds  of  the  company  shall  go  to  the  uses  desigued 
by  the  charter,  and  all  the  parties  together  do  not,  as  a  ootpo- 
ration,  have  the  legal  right  to  engage  in  the  milling  business, 
except  as  a  mere  incident  to  the  purposes  of  their  incorpor*' 
tion. 

Judgment  affirmed. 


W.  M.  Yarborough  et  al.,  plaintiffs  in  error,  vs.  John  H. 
Lumpkin,  sheriff*,  et  aL,  defendants  in  error. 

1.  On  a  rule  to  distribute  money  between  contesting  laborers'  and  0^ 
chanirs*  liens,  it  appeared  that  the  affidavit  for  the  enforcement  o(  ^ 
oldest  lien  was  not  attached  to  the  execution.  It  was  proven  that  tw 
afRdavit  was  so  attached  when  the  papers  were  delivered  to  the  sberiffi 
and  had  been  'Mo'tt  off  or  worn  off"  whilst  in  his  hands: 

Heldf  that  it  was  not  error  to  order  the  execution  to  be  paid. 
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2.  One  execntion  was  against  Steedon  Bray,  the  contesting  ones  against 
Stogner  Bray,  and  it  was  claimed  that  the  property  sold  belonged  to 
Stogner  Bray.  Counsel  stated  in  their  place  to  the  court  that  both 
names  referred  to  the  same  person,  which  was  not  objected  to  as  evi- 
dence, nor  was  the  fact  denied : 

Heldj  that  the  identity  of  the  defendant  in  the  several  executions  was 
sufficiently  proven. 

3.  When  the  property  from  which  money  was  raised  by  levy  and  sale  had 
been  claimed  and  the  claim  withdrawn,  and  the  sheriff  testified  that 
tlie  chief  creditor,  who  he  understood  represented  all  the  creditors, 
stated  to  him  that  the  fee  of  the  claimant's  attorneys  was  to  be  paid  out 
of  the  proceeds  on  the  condition  of  their  consent  to  the  sale,  and  that 
the  property  belonged  to  the  claimant,  it  was  not  error  in  the  court  to 
order  that  a  proper  sum  be  held  subject  to  a  trial  by  jury  as  to  the 
claim  of  the  attorneys  for  their  fee. 

^  It  is  too  late  for  a  contesting  creditor  in  such  a  case,  after  the  decision 
of  the  court  has  been  pronounced,  to  mike  the  issue  that  the  creditor 
folding  the  oldest  lien  did  n(it  in  fact  do  the  work  for  which  the  lien 
^aa  claimed,  unless  for  special  cause  shown. 

Money  rule.  Laborers'  and  mechanics'  liens.  Executions. 
Mtorneys.  Fees.  Before  Judge  Hakvey.  Floyd  Superior 
Court.    May  Term,  1873. 

• 

W.  M.  Yarborough  and  W.  M.  Bray  procured  a  rule 
*g^inst  John  H.  Lumpkin,  sherifF,  requiring  him  to  show 
^use  why  he  should  not  pay  over  to  them  the  amount  due  on 
^^eir  executions  against  Stogner  Bray,  based  on  judgments 
Stained  November  21st,  1872,  out  of  funds  in  his  hands 
^lized  from  the  sale  of  the  property  of  the  defendant.  The 
^^wer  of  the  sheriff  set  up,  as  reasons  why  he  had  not  satis- 
**®d  said  executions,  the  following  facts : 

1st,  There  is  an  older  execution  in  his  hands,  amounting  to 
^Ver  J50  00  and  costs,  in  favor  of  P.  R.  Williams,  claiming 
^  l>e  paid  out  of  said  fund. 

2d.  The  money  in  his  hands  was  realized  from  the  sale  of 
*^  property  of  the  defendant  under  a  distress  warrant  in  fa- 
^  of  N.  B.  Ford,  and  Forsyth  &  Reese,  attorneys  at  law, 
**d  notified  him  to  hold  up  that  part  of  the  fund  realized 
^^  the  sale  of  certain  wheat  and  potatoes  which  had  been 
^wned  by  Andrew  J.  Bray,  and  the  claim  dismissed  under 
You  LII.  19. 
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an  agreement  that  the  proceeds  should  be  subject  to  the  fe 
of  said  attorneys  who  represented  the  claimant. 

3d.  He  had  realizeil  from  the  sale  of  said  projxirty  $649  9 
and  iiad  paid  out,  in  the  satisfaction  of  claims,  costs  and  e 
penscs,  all  of  said  sum  but  $187  29. 

•    4th.  He  had  offered  to  pay  to  movants  the  balance  in  1 
hands  over  and  above  the  sums  he  had  notice  to  hold  up. 

A  traverse  was  filed  to  the  last  ground  of  said  answer. 

Movants  objected  to  the  execution  in  favor  of  P.  R.  W 
liams  being  paid,  for  two  reasons : 

1st.  Because  it  was  based  upon  the  foreclosure  of  a  laboin 
and  mechanic's  lien,  and  no  affidavit  appeared,  the  only  reo« 
being  the  judgment  and  fi.  fa. 

2d.  Because  said  execution  was  against  Steedon  Bray,  a 
not  Stogner  Bray,  the  defendant  in  execution,  the  proceeds 
whose  property  was  then  in  the  sheriff's  hands. 

In  res[K)nse  to  these  objections,  counsel  representing  sa 
execution,  stated  in  his  place  that  the  missing  affidavit  was  < 
the  other-  half  of  the  sheet  of  paper  which  contained  the  jud; 
ment,  and  had  been  worn  off  or  lost,  and  he  did  not  th< 
know  where  it  was;  that  Steedon  Bray  and  Stogner  Bray  wc 
the  same  man;  that  all  the  executions  were  in  fact  against  tl 
same  person.  The  sheriff  also  testified  that  the  affidavit  al)o^ 
referred  to  was  lost  off,  or  mislaid,  after  said ^. /a.  w^as  plac< 
in  his  hands  to  hold  up  the  money. 

The  statement  as  to  the  identity  of  Stee<lon  and  Stogo 
Bray  not  being  disputed,  the  court  ordered  the  Williams  q% 
cution,  it  being  the  oldest,  to  be  paid,  and  movants  excepte 

Before  the  order  was  formally  passed,  but  after  the  decisis 
was  announced,  counsel  for  movants  tendered  an  issue  deii. 
ing  that  Williams  had  done  the  work  claimed  for  Stogn 
Bray.     This  the  court  refused  to  allow,  and  movants  excepts 

In  reference  to  the  money  claimed  by  Forsyth  &  Ret«e, 
attorneys'  fees,  it  appeared  from  the  evidence  of  the  shen 
that  N.  B.  Ford,  the  principal  creditor  of  the  defendant  i 
execution,  and  whom  he  understood   represented  movant 
agreed  that  if  said  attorneys  would  consent  for  certain  whei 
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yd.  potatoes,  which  were  claimed  by  their  client,  Andrew  J. 
iray,  to  go  to  sale,  they  should  be  paid  out  of  their  proceeds; 
lat  Ford  admitted  that  said  property  belonged  to  the  claim- 
nt. 

The  court  directed  that  $25  00  be  held  up  subject  to  a  trial 
^y  j^**7  ^  to  t-he  said  claim  for  attorneys'  fees,  and  that  the 
balance  be  paid  to  movants;  whereupon  movants  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

Wright  &  Featherston,  for  plaintiffs  in  error. 

^o  appearance  for  defendants. 

Trippe^  Judge. 

1-  Without  intending  to  hold  that  a  plaintiff  in  an  execu- 
tion, sued  out  on  the  summary  foreclosure  of  a  laborer's  or 
^echauic's  lien,  is  obliged,  in  order  to  give  legal  force  or  effi- 
^7  to  his  fi.  fa.  in  a  contest  over  a  fund  in  court,  to  attacli 
tue  affidavit  made  by  him  in  order  to  get  the  execution,  we 
t*^»nk  the  proof,  in  any  view  we  take  of  Ihis  case,  that  such 
affidavit  was  to  the  Ji,  fa.  when  it  was  handed  to  the  sheriff, 
*^  had  been  "lost  off  or  worn  off"  whilst  in  his  hands,  was 
efficient  to  let  in  the  execution.  If  it  appeared  to  be  enti- 
"^  to  the  fund — was  older  than  the  contesting  liens — the  loss 
^J  the  affidavit  should  not  cause  the  creditor  to  lose  all  his 
'W^te.  I  am  pretty  strongly  inclined  to  think  that  it  is  not 
•'^necessity  to  attach  the  affidavit  to  the  fi.  fa.  But  if 
'twere,  it  appeared  that  it  had  been  so  attached,  and  had  be- 
•^  detached  whilst  the  officer  had  it. 

*•  As  to  the  difference  in  the  christian  name  of  the  defend- 
***mthe/.  fa8, — in  one  it  being  Steeclon  Bray,  and  in  the 
^'^  Sogner  Bray — it  was  shown  to  the  satisfaction  of  the 
'**rt'that  they  were  the  names  of  the  same  man,  or  in  other 
^"^  that  the  identity  of  the  defendant  in  the  executions 
'••proved.    It  is  true,  this  proof  was  the  statement  of  coun- 

f  to  the  ooort^  but  it  was  not  objected  to  as  not  being  pioi^t 
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eviilence,  and  as  the  court  certifies,  the  fact  thus  sta 
not  denied.  It  was  a  question  for  the  court  to  determ 
der  the  testimony. 

3.  It  was  in  evidence  tliat  the  property  levied  on  hi 
claimed  by  A.  J.  Bray;  that  the  chief  creilitor,  Foi 
represented  plaintiffs  in  error,  had  agreed  with  the  cla 
counsel  that  if  the  claim  was  withdrawn,  and  the  p 
allowed  to  go  to  sale,  their  fee  should  he  paid  out  of  t 
ceeds  of  a  certain  part  of  it,  ichich  was  admittetJ,  wl 
agreement  was  made,  to  belong  to  the  claimant.  It  ( 
appear  what  that  property,  so  admitted  to  l>elong  to  the 
ant,  was  worth,  nor  what  the  fee  of  counsel  wjis.  C 
state  of  facts,  the  court  directed  $25  00  to  be  retained 
sheriff's  hands,  subject  to  a  trial  by  a  jury,  as  to  the  c 
the  attorneys  for  their  fee.  All  this  could  be  settleil  s 
torily  by  a  jury.  The  attorneys,  by  special  agreemen 
to  have  their  claim  paid  out  of  the  fund.  That  fund 
court,  and  all  parlies  before  it  who  had  an  interest 
money.  Xobody  could  be  hurt  by  the  direction  th( 
gave  to  this  branch  of  the  case,  and  a  jury  could  adji 
very  question  the  parties  had  agreed  to.  Of  course,  t 
as  to  such  an  agreement  having  been  made,  the  amount 
fee,  and  any  other  matter  legally  affecting  the  questio 
determined,  were  pn>per  for  consideration  by  the  jury. 
.  4.  After  the  court  had  heard  all  these  questions,  proii 
upon  them,  and  announced  its  judgment  for  the  apfi 
tiou  of  the  fund,  it  was  proposal  to  tender  an  issue  d 
the  lien  of  the  oldest  Ji.  fa,,  and  to  set  up  that  the  |i 
therein  had  not,  in  fact,  d*me  the  work  on  which  his  cla 
founded.  The  court  refuseil  to  allow  this,  on  the  groui 
the  case  had  l>een  heanl  and  was  disjKJsed  of.  We 
know  that  the  rvconl  shows  exactly  how  the  case  pro 
whibt  being  heard  by  the  cinirt.  The  judge  certainly 
stodl  that  the  whole  matter  was  before  him  for  adjudii 
that  all  the  rights  of  the  parties,  as  they  might  stand  i 
full  hearing,  were  then  to  be  ptisseil  upon.  After  1 
given  this  hearing  to  the  iKirtics,  and  decided  every  qa 
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even  to  the  disposition  of  the  fund,  the  further  right  was 
asked  to  be  let  in  to  deny  the  validity  of  tfie  claim  of  one  of 
the  contesting  creditors.  No  reason  Wiis  stated  why  this  was 
not  done  before  the  judgment  of  the  court  was  pronounced, 
antl  no  information  given  that  if  the  parties  lost  on  the 
grounds  they  had  taken,  they  had  another.  Had  they  done 
this,  doubtless  the  court  would  have  heard  all  the  questions  at 
once.  It  was  a  matter  with  the  court  whetlier  it  would  allow 
tlie  case  to  be  opened  at  that  stage,  and  we  cannot  say  there 
was  an  abuse  of  discretion.  Had  the  proposition  to  contest 
further  the  claim  which  had  been  allowed  been  supported  by 
affidavit,  it  would  have  presented  a  strong  case  to  the  court, 
especially  if  coupled  with  good  reasons  for  not  sooner  present- 
ing that  ground.  But  the  court  had  all  before  it — could  see 
^nd  understand  the  reasons  upon  which  it  acted  as  to  that 
question  better  than  we  possibly  can. 
Judgment  affirmed. 


I'ORExzo  P.  Gudger,  plaintiff  in  error,  vs.  Robertson 
Bates  el  al.y  defendants  in  error. 

^^  Act  of  congress,  making  the  land  upon  which  whisky  is  distilled  lia- 
l^Ieforthe  taxes  due  the  government  for  the  distillation,  does  not  ap- 
Ply  to  a  case  where  the  distillation  is  by  one  upon  the  land  of  another 
Without  his  knowledge  or  consent. 

Taxes.    Lien.    Revenue  laws.     Before  Judge  Under- 
^B.    Murray  Superior  Court.     September  Term,  1873. 

wenzo  P.  Gudger  brought  ejectment  against  Robertson 
^  ^fiBand  Leonard  E.  Cline,  for  lot  of  land  three  hundred  and 
taj  tenth  district,  third  section,  of  Murray  county.  The  de-^ 
?*^t8  pleaded  not  guilty  and  title  in  their  lessor,  Joseph 
'MlKjiB,  He,  on  motion,  was  made  a  co-defendant. 
,  ThefiustB  presented  by  the  testimony  were  as  follows:  One 
jnnud  Johnson,  about  the  year  1852,  leased  the  land  in  con- 
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troversy  from  Joseph  Philli|>s  for  three  years.  Jolinsoi 
mained  in  possession  until  the  year  1869,  without  any  fui 
contract.  During  the  years  1865,  1867,  1868  and  the  s 
mer  of  1869,  without  the  knowledge  of  Phillips,  he  cai 
on  the  business  of  a  distiller  on  said  land.  He  lxK»me  li: 
under  the  revenue  laws  of  the  United  States,  for  taxes  tc 
amount  of  $125  00,  and  a  penalty  of  $19  20.  A  warrai 
seizure  was  issued  by  the  United  States  tax  collector  for 
taxes  and  penalty  aforesaid,  and  said  land  sold  thereur 
Plaintiff  became  the  purchaser  at  said  sale,  receiving  a  ( 
executed  by  the  officer  aforesaid.  Philli[)s  held  under  a  g 
from  the  state  of  Georgia. 

The  court  charged  the  jury,  that  the  purchaser  at  said 
only  acquired  such  interest  as  Johnson  had  in  the  land ;  \ 
if  Phillips  held  the  title  to  the  land,  the  fact  that  his  tem 
Johnson,  distilled  spirits  thereon,  without  his  knowlec 
would  not  render  the  same  liable  for  taxes  due  to  the  Uni 
States  by  Johnson,  and  that  said  taxes  would  create  no  lien 
said  land,  except  so  far  as  any  interest  Johnson  might  hav* 
it  was  concerned. 

The  jury  found  for  the  defendants.     The  plaintiff  exce[ 
to  the  aforesaid  charge,  and  assigns  error  thereon. 

D.  A.  Walker,  by  J.  E.  Shumate,  for  plaintiff  in  er 

Johnson  &  McCamy,  for  defendants. 

McCay,  Judge. 

It  is  true  that  the  act  of  congress  of  1867  (United  St 
Statutes,  volume  14,  480,)  does  provide  that  the  tax  due  fi 
a  distiller  shall  be  a  lien  on  the  tract  of  land  on  which 
distillery  is  situated.  But  the  provisions  of  the  same  act 
^reference  to  the  license  and  the  requirement  that  the  owne 
the  land  shall  consent  to  this  lien,  together  with  the  pro 
ions  of  the  act  of  1868  on  the  same  subject,  clearly  indi 
that  it  was  not  the  intent  of  congress  to  declare  this  liei 
exist  in  cases  where  the  still  was  upon  the  land  of  anol 
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Without  his  knowledge  or  consent.     Such  a  provision  would 
\)e  so  contrary  to  the  principles  of  justice  that  it  should  re- 
quire the  very  plainest  language  to  establish  it — language  that 
'Would  meet  the  very  case,  and  not,  as  is  the  case  in  this  act, 
mere  general  words.     We  incline  to  think  that  when  the  act 
says  a  lien  on  the  land,  it  only  means  a  lien  on  the  interest  of 
tiie  distiller  in  the  land  and  the  interest  of  the  party  signing 
the  consent,  at  the  time  of  the  license. 

In  this  country,  where  there  is  so  much  unseated  land,  the 
owners  of  which  live  at  a  distance,  such  a  provision  would  be 
80  unjust,  so  open  to  be  used  as  a  fraudulent  means  of  steal- 
ing land,  and  so  unfair  that  we  feel  sure  such  was  not  the  in- 
tent of  congress.  Even  in  the  case  of  illegal  distilling,  the 
act  of  1868  only  forfeits  the  land  of  one  other  than  the  dis- 
tiller, in  case  he  knows  of  the  illegal  distillation  on  his  land. 
As  this  is  a  worse  offense  than  fiiiling  to  pay  the  tax,  the 
inference  is  a  fair  one  that  the  lieu  of  the  tax  on  land  not  be- 
*^nging  to  the  distiller,  onlv  extends  to  the  case  of  one  who 
"^  consented  that  his  land  shall  be  so  charged  as  provided  by 
"^eact  itself.  And  we  the  more  readily  come  to  this  conclu- 
8»on,  because  of  the  various  provisions  made,  in  case  the  land 
^  under  mortgage,  or  in  litigation,  etc. 
Judgment  affirmed. 


Charles  McCoy,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

*•  «*18  not  error  in  this  case  that  the  court  refused  to  receive  the  ver- 
**^ first  reported  bj  the  jury,  finding  the  **  defendant  guilty  as  acces- 
■jnrifier  the  fact." 
*  **wi8  it  error  to  direct  the  jury  to  return  to  their  room,  and  if  they 

fend  1  verdict,  it  must  be  a  verdict  of  guilty  or  not  guilty. 
**  ^*  t^  trial  of  an  indicttnent  charging  a  defendant  as  principali  he 
I  ,  ^'^Mt  be  convicted  as  accessory  after  the  fact. 
I  r  W»d«  the  testimony  in  the  record,  we  do  not  think  the  judge  trying 
W  cue  abused  his  discretion  in  refusing  to  set  aside  the  veidV^VK 
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Crimioal  law.  Accessory.  Verdict.  Practice  in  the  Su- 
perior Court  New  trial.  Before  Judge  Hopkins.  Fulton 
Superior  Court.     October  Term,  1873. 

Charles  McCoy  was  jointly  indicted  with  Clem  Harris, 
Drcd  Darden  and  Floyd  Reed,  for  the  offense  of  larceny  from 
the  person,  alleged  to  have  been  committed  ujwn  the  person 
of  C.  V.  Furlow,  on  November  29th,  1873.  He  was  sepa- 
rately tried. 

The  jury  returned  a  verdict  finding  him  guilty  as  an  ac- 
cessory after  the  fact.  The  court  refused  to  allow  the  verdict 
to  be  received,  and  instructed  them  that  it  was  not  in  form, 
and  that  if  they  found  a  verdict  in  the  cose,  it  must  be  gen- 
erally guilty  or  not  guilty.  The  jury,  upon  further  delil>era- 
tion,  found  the  defendant  guilty,  and  recommendcil  him  to  the 
mercy  of  the  court.  There  was  sufficient  evidence  to  support 
the  verdict. 

The  defendant  moved  for  a  new  trial  because  the  verdict 
was  contrary  to  the  law  and  the  evidence,  and  because  the 
court  erred  in  instructing  the  jury,  under  the  circumstances 
aforesaid,  as  to  the  form  of  their  verdict.  The  motion  was 
overruled,  and  defendant  excepted. 

Gartrell  &  Stephens,  for  plaintiff  in  error. 
John  T.  Glenn,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  The  defendant  was  jointly  indicted  with  three  others  foir 
larcdny  from  the  person.  The  jury  first  came  in  with  a  ver— 
diet  finding  the  defendant  "guilty  as  accessory  after  the  fact.** 
The  court  directed  them  to  return  to  their  room,  and  if  tftey 
found  a  verdict  it  must  be  guilty  or  not  guilty.  The  verdiot 
was  rightly  njected  by  the  court,  because  it  was  an  illegal 
verdict  under  the  indictment,  as  will  be  seen  presently. 

2.  The  verdict  being  an  illegal  one,  the  court  had  th* 
power,  and  it  was  its  duty  to  reject  it,  and  to  give  the  dire*?" 
tions  that  were  given :  Williams  vs.  The  State,  46  G€orgia,6i'^' 
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3.  Was  the  verdict  illegal?    "An  accessory  after  the  fact 
is  a  |)er9on  who,  aft:er  full  knowledge  that  a  crime  has  been 
committed,  conceals  it  from  the  magistrate,  and  harbors,  as- 
sists or  protects,  the  j>ereon  charged  with  or  convicted  of  the 
crime:"  Code,  section  4308.     This  court  has  twice  decided 
that  on  an  indictment  charging  a  defendant  as  principal  in  (he 
first  degree,  or  as  the  actual  perpetrator  of  the  crime,  he  can- 
not be  convicted  as  principal  in  the  second  degree :   Washing^ 
ton  M.  The  State.,  36  Gem-gia,  222 ;  Shato  vs.  The  State,  40 
Georgia^  120.     Granting,  ex  gratia,  that  in  misdemeanors 
there  may  be  acqessories,  on  which,  see  Letois  vs.  The  State, 
33  Georgia,  137,  or  that  the  accessory  may  be  put  on  trial 
l>efore the  conviction  of  the  principal,  see  Smith  vs.  The  State, 
46  Georgia,  298 — not  even  then,   under  the   principle  on 
^hich  the  decision  in  Washington  vs.  Tlie  State  is  put,  could 
^he  defendant  be  convicted  as  accessory  upon  an  indictment 
^"arging  him  as  a  real  actor  and  perpetrator  of  the  crime.    In 
that  case  the  ground  on  which  the  decision  was  placed,  to-wit: 
that  a  defendant  who  is  charged  as  the  peri)eti*ator  of  the 
^nme,  cannot  be  convicted  as  principal  in  the  second  degree, 
^  *'for  the  obvious  reason  that  the  actjusation  does  not  notify 
"'ni  that  he  will  be  held  responsible  for  such  acts  as  will  make 
"*0i  a  principal  in  the  second  degree,  and  therefore  he  is  taken 
"y  surprise  at  the  trial,"  and  "  that  he  will  have  had  no  notic»e 
that  he  will  be  required  to  meet  such  evidence  or  be  prepared 
^  lebut  or  explain  it."     This  will  apply  to  the  case  of  an 
•coegeory  as  well  as  that  of  a  principal  in  the  second  degree. 
^^  examination  of  the  sections  defining  the  two  classes  of  of- 
^irfere  will  show  this  at  once.     Without  determining  whether 
.  *«^.can  be  an  accessory  in  misdemeanoi-s,  we  say  that  under 
**'i«  indictment  the  first  verdict  returned  by  the  jury  was  il- 
'^yand  was  properly  rejected  by  the  court :  7  C.  &  P.,  675. 
4.  Upon  a  second  consideration  of  the  case  the  jury  Returned 
*^^ict  of  guilty,  and  the  court  refused  to  set  it  aside  on  the 
P'l^Wid  taken  in  the  motion  for  a  new  trial,  that  it  was  con- 
^^  to  the  evidence.     This  is  one  of  that  numerous  class  of 
wherein  all  we  have  to  say  on  this  point  is,  that  we  do 
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not  think  it  was  such  an  abuse  of  discretion  as  to  call  foar     t.be 
interference  of  tliis  court. 
Judgment  affirmeil. 


Thomas  E.  McRae,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error, 

1.  A  motion  was  made  for  a  continuance  on  the  ground  of  the  abs^nc* 
of  two  witnesses,  who  had  been  subpoenaed  ;  there  had  been  no  call  oi 
the  witnesses,  and  on  the  call  being  ordered  by  the  judge,  one  of  the* 
came  into  court.  The  judge  announced  that  the  court  would  continO® 
the  ensuing  week,  and  tendered  the  movant  nn  officer  with  an  order 
to  send  and  bring  the  absent  witness  into  court,  which  was  declined  Dj 
defendant: 

Heldf  that  it  should  clearly  appear  that  the  offer  of  the  court  would  hs^ 
been  of  no  avail  to  the  defendant  before  the  verdict  should  be  set  tsid* 
on  tlie  ground  of  the  refusal  of  the  continuance. 

2.  Nor  is  it  a  ground  for  a  new  trial  that  the  judge,  in  overruling  *"• 
motion,  remarked  that  the  court  was  satisBed,  from  the  manner  of  tD6 
defendant,  that  the  motion  was  made  for  delay. 

,  3.  It  is  not  error  for  the  court  to  say,  in  the  charge  to  the  jury,  that  "  tn® 
assertion  of  counsel  as  to  the  opinion  they  entertain  of  the  effect  <J* 
the  evidence,  however  strongly  asserted,  is  not  evidence.**  Sucb  • 
statement  not  only  declares  a  correct  principle,  but  in  the  presented*® 
it  does  not  appear  whether  the  remark  was  intended  to  apply  to  cauo* 
sel  for  the  state  or  for  the  defendant. 

4.  If  the  court  charge  the  correct  rule  as  to  the  credibility  of  witne»»**« 
to- wit :  that  all  witnesses  are  presumed  to  be  credible  unless  impeacl'^ 
in  the  mode  prescribed  by  law,  and  either  party  desires  the  modes  o 
impeachment  to  be  specified,  a  request  should  be  made  to  that  effect 

6.  It  is  not  error  for  the  court  to  charge  the  jury,  in  a  criminal  case,  tbs* 
they  **  are  judges  of  the  law  and  the  facts  so  as  to  enable  I  hem  to  *P' 
ply  the  law  to  the  facts ;  but  it  is  the  province  of  the  court  to  constra* 
the  law  and  give  it  in  charge,  and  of  the  jury  to  take  the  law  as  gt^^ 
and  apply  it  to  the  facts  as  found  by  them,  and  to  bring 'in  a  general 
verdict.*' 

6.  Thou^  the  charge  of  the  court  on  a  trial  for  marder  may,  in  80tn« 
respects,  be  objectionable  as  to  that  particular  crime,  yet  if  it  be  not 
80  as  to  manslaughter,  and  the  jury  find  a  verdict  for  voluntary  db***' 
slaughter,  which  is  fully  supported  by  the  evidence,  even  if  taken  i^ 
connection  with  the  statement  of  the  defendant,  made  to  the  jury  ^ 
the  trial,  the  verdict  should  not  be  disturbed. 
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Viminal  law.  Continuance.  Evidence.  Attorneys.  Wit- 
3.  Charge  of  court.  Jury.  New  trial.  Before  Judge 
KTLErr.     Wilkinson    Superior   Court.     October   Term, 

McRae  was  placed  on  trial  for  the  murder  of  Green  Porter, 
eged  to  have  been  committed  in  August,  1871.  The  de- 
idant  pleadeil  not  guilty.  When  the  case  was  •called,  he 
)ved  for  a  continuance  on  account  of  the  absence  of  two 
tnesses,  Jacob  Lassitcr  and  Wash  Baum.  Upon  call,  the 
St  came  into  court.  The  showing  as  to  the  latter  was  as 
lows : 

He  exi)ects  to  be  able  to  prove  by  Wash  Baum,  who  is  ab- 
It,  that  deceased  told  him,  the  morning  after  Lassitcr  saw 
fn  waylaying  the  yard  of  defendant,  that  he  was  there  look- 
J  for  defendant  the  night  before,  and  intended  to  kill  him; 
it  the  motion  was  not  made  for  delay ;  that  he  will  exercise 
diligence  in  having  ihe  above  named  witness  at  the  next 
m  of  this  court;  that  the  waylaying  of  his  yard  was  about 
veek  before  the  killing;  that  the  present  residence  of  Wash 
nm  is  unknown  to  deponent;  that  the  said  Wash  Baum  has 
3n  subjXBnaed,  and  deponent  has  used  every  effort  in  his 
^'^er  to  have  him  present;  that  he  does  not  know  where  he 
^  is;  that  he  is  not  absent  by  his  procurement,  and  that  he 
pccts  to  have  him  here  at  the  next  term  of  the  court;  that 
'CO  last  heard  from,  a  few  weeks  ago,  he  was  in  Macon, 
■cnhesent  him  word  to  be  present  at  this  term  of  the  court, 
rhe  court  overrule<l  the  motion,  and  remarked,  in  so  doing, 
the  presence  of  the  jury,  that  the  court  was  satisfied,  from 
>  ni|inner  of  the  defendant,  that  the  motion  was  made  for 

The  defendant  excepted  to  said  decision  and  to  the  accom- 

Bying  remark. 

The  8tate  submitted  the  following  testimony : 

BtJLDAH  Porter  says:  I  know  defendant;  knew  him  in 

^71; my  husband  is  dead;  defendant  killed  him  in  Wilkin- 

tt  Mntji  Georgia,  on  the  fourth  Friday  in  August,  two 
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yeiirs  ago;  killed  him  with  a  double-barrel  shot  gun;  I  was 
sitting' at  the  door  at  the  time;  deceased  lived  on  defendant's 
plantation  at  the  time  of  killing;  defendant  came  by  where  I 
was  sitting,  went  to  a  low  place  of  the  potato  patch  fence,  got 
over  and  went  within  five  potato  rows  of  deceased;  defendant 
said,  ** Green;"  deceased  said,  "Yes,  sir;"  defendant  said,  "I 
told  you.  Green,  to  leave  my  place;"  as  he  said  that,  he  up 
with  his  gun  and  shot  him;  he  then  turned  and  went  back; 
M'alked  down  the  road,  looked  back  and  saw  Green  falling, 
and  said,  "Now,  God  damn  you,  you'll  leave;"  deceased  was 
in  his  own  potato  patch;  deceased  had  nothing  in  his  hands, 
not  even  his  {xx^ket  knife;  defendant  shot  once  with  a  double- 
barrel  shot  gun;  defendant  died  immediately;  did  not  see  liini 
breathe  nor  hear  him  speak ;  it  is  a  quarter  of  a  mile  from  my 
house  to  defendant's;  defendant  cjime  from  behind  my  house, 
not  in  the  direction  of  his  house;  he  was  in  the  habit  of  going 
out  into  his  plantation  during  the  day;  saw  iiim  once  or  twice 
a  week;  saw  him  that  day  at  dinner  at  my  house;  never  saw 
him  with  a  gun  at  any  other  time;  he  walked  along  the  road 
that  evening;  went  through  my  yard,  which  is  open  to  the 
road;  passed  within  fifteen  or  twenty  feet  of  me;  had  his  gnu; 
said  nothing  to  me;  this  was  near  my  house;  potato  (latch 
was  on  the  other  side  of  the  road  from  my  house,  a  little  to 
one  side;  about  thirty  yards  from  my  house  to  where  deceased 
was  killed;  there  was  nothing  to  keep  me  from  seeing  defend* 
ant;  saw  no  one  but  defendant;  Jinnie  Boatwright  was  in  tli^ 
house  that  set  in  the  i)otato  patch;  the  two  houses  frontCil  eackm 
6tlier,  perhaps  thirty  yards  apart,  nearly  opposite;  don't  kuow^r 
where  Jinnie  was;  could  have  seen  her  if  she  had  been  inti^« 
doi>r;  I  saw  Jinnie  in  the  yard  about  her  house,  looking  ov^sr 
in  the  patch  at  deceased;  when  I  raised  the  alarm  about  o:^  j 
husband's  death,  defendant  was  going  up  the  road  just  abcxre 
the  house  where  I  saw  Jinnie;  1  saw  the  gun  after  I  went    "•o 
defendant's;  knew  it;  decease<l  had  his  hands  in  his  pockczHs 
when  shot,  looking  for  watermelons;  doing  nothing  else;  coii-    W 
have  heard  deceased  if  he  had  said  anything;  he  had  not  be   ^^ 
long  in  the  patch;  deceased  had  been  working  for  defendai^^^J 
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knew  of  no  difficulty  between  them;  never  heard  of  one; 
(lidn't  know  defendant  was  mad  w*ith  him  until  he  killed  him; 
deceased  was  shot  in  the  leftside;  defendant  had  his  gnn  when 
became  to  my  house  at  dinner;  askeil  where  deceased  was; 
he  came  that  evening  from  behind  my  house;  as  deceased  re- 
plied to  defendant,  he  turned  his  side  towanls  defendant,  and 
defendant  shot ;  defendant  did  not  t:ike  his  gini  from  his  shoul- 
der until  he  said  what  he  did  to  deceased;  deceased  had  no 
weapons;  I  examined  him. 

JiNNiE  BoATWKiGHT  testified:  Deceased  was  killed  on 
Friday;  defendant  killed  him;  I  saw  him;  was  standing  in 
the  front  door  of  my  house ;  defendant  got  over  the  fense  a 
few  rows  from  deceased ;  ste[)i)ed  down  to  get  opposite  de- 
ceased to  shoot  him;  rememl)ers  deceased  saying  nothing;  he 
Was  standing  with  his  hands  down  when  he  was  shot ;  saw 
defendant  coming  down  the  road  witli  his  gun ;  went  to  the 
door  to  see  where  he  was  going;  the  house  I  was  in  was  nearest 
^  polato  patch ;  defendant,  after  shooting,  went  up  the  road ; 
®^w deceased  after  he  was  killed  ;  had  no  weapon  in  his  hands 
or  about  his  clothing;  did  not  hear  him  say  anything  cross  to 
•nybody  at  the  time  he  was  shot;  nobcxly  was  there  but  Hul- 
^fth  and  me;  saw  deceased  when  he  was  shot;  didn't  hear 
Wm speak  after  he  was  shot;  Huldah  was  sitting  in  her  door; 
**w  defendant  get  over  the  fense ;  passed  alongside  the  fense 
^  get  in  the  big  road  ;  I  went  to  see  which  way  he  wiis  going; 
"Csoon  passed  ray  house;  he  often  passed  my  house  with  a 
frn;  defendant  went  three  or  four  paces  before  he  stopped, 
^  then  spoke  to  deceased,  whom  he  was  facing;  deceased 
^coming  into  the  road;  he  was  coming  on  when  I  was 
■Ending  in  the  door;  am  certain  I  saw  them  both  when  de- 
'••Bed  was  shot;  he  fell  right  away  when  shot ;  lie  said  noth- 
^i  it  was  a  little  after  sunset;  deceased  had  his  thumbs  in 
■■pocket  when  shot;  did  not  hear  him  say  that  defendant 
•'^M  not  make  him  leave  there;  deceased  was  working  in  the 
•^borhood;  defendant  was  standing  within  five  or  six 
y*^  of  deceased  when  he  was  shot;  I  am  no  kin  to  deceased; 
^Wwegood  friends;  had  three  children  by  deceased;  de- 
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fcudaut  was  al)oiit  fifteen  feet  from  the  road  and  same  distance 
from  deceased  when  he  was  shot. 

MoLLiE  Baum  says:  I  was  one  hnndre<l  and  fifty  yanla 
from  Huldah's  honse  when  defendant  passed  Rildah's  houses 
with  a  gnn  on  his  shonlder;  heard  the  firing;  saw  deceaseil  5 
he  was  dead.  Jinnie  Boat w right  staid  in  same  house  witl^ 
deceased ;  when  I  got  there  no  one  was  there  but  Jinnie  and 
Huldah ;  never  saw  defendant  with  a  gun  that  year,  b^fur 
that  day. 

Huldah  Porter,  recalled,  says :  Did  not  say  to  Mr. 
that  Jinnie  Boatwright  did  not  see  the  killing,  and  that  1^ 
one  but  I  saw  it;  deceased  had  no  gun  of  any  description 
that  time. 

Dr.  a.  H.  Gumming  says:  Saw  deceased  after  his  deatl^; 
death  resulted  from  gun-shot  wound  through  heart;  it  was 
large;  I  judge  it  was  done  by  shot-gun. 

EVIDENCE  FOR  DEFENSE. 

Jacob  Lassiter  says:  Was  at  defendant's  a  week  or  t'vo 
before  the  killing;  saw  deceased  there  witli  what  he  tooLc:  to 
be  a  gun,  inside  of  defendant's  yard ;  thinks  it  was  a  gun  j  it 
was  between  beil-time  and  midnight;  defendant  had  just  ^got- 
ten up  and  gone  into  the  house;  decease<l  was  standing  atX)ufc 
twelve  feet  from  the  piazza,  on  west  end  ;  I  was  lying  on  tlic 
east  side;  defendant  had  been  lying  on  east  side  of  piazza,  aeind 
had  gotten  up  and  gone  into  the  house;  defendant  was  iu  the 
habit  of  lying  there  on  the  fore  part  of  every  night;  his  going 
awoke  me,  and  I  then  saw  deceased ;  when  he  got  there  h* 
8topi>ed  long  enough  for  me  to  make  him  out;  he  said  noth- 
ing; I  did  not  si)eak  to  him;  I  became  a  little  doubtful  of 
the  position  I  was  in ;  he  went  out  of  the  gate  towards  where 
he  lived;  I  heard  deceasal  speak  to  Wash  Raum  that  nig'^**' 
I  followed  him  up  there;  heanl  no  names  called;  heard  ii»^ 
as  he  started  off;  deceased  answered  to  his  name ;  had  be^^" 
working  for  defendant,  and  stayed  two  or  three  weeks;  d^' 
fendant  and  I  are  as  intimate  as  anv  man  I  lalK)r  for;  defend* 
ant  manifested  no  concern  about  sleeping  in  the  piazza;  sa.'^ 
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ifter  he  came  in;  lie  then  j)asse<l  towards  the  well 
^ards  off;  cut  around  to  west  cntl  of  the  house; 
twenty-six  feet  from  mo ;  stood  there  ahout  three 
:cs;  I  looked  straight  at  him;  think  the  moon 
not  positive;  uses  glasses;  am  see  as  well  at 
;  deceased  was  dark  colored ;  had  on  no  coat ; 
1 ;  I  examined  tracks  the  next  day;  am  satisfied 
;  tracks;  never  measured  his  feet;  no  peculiar 
them ;  was  fully  satisfied  it  was  deceased  from  a 
between  him  and  defendant  that  morning;  I 
;  defendant  said  to  deceased,  "  I  want  you  to  go 
Te,  Green;"  didn't  seem  angry;  deceased  went 
; ;  no  difficulty  that  I  knew  of  about  work ;  Wash 
ik;  deceased  was  chunky;  I  could  see  him  well 
ow  who  he  was;  might  have  been  a  stick  in  his 
lit  it  was  a  gun ;  had  it  on  his  leil  arm ;  as  he 
I  threw  it  on  his  shoulders;  had  known  deceased 
;  had  workeil  with  me;  I  had  no  gun  or  pistol; 
3r  him;  there  was  nothing  to  harm  me;  went 
feet  of  them ;  Baum's  house  is  three  hundred  or 
yards  oif;  a  tree  was  between  defendant  and  mo 
then  in  his  hands  whatever  he  had ;  couldn't 
it  was  a  mighty  long  stick,  if  a  stick;  I  fol- 
m  without  saying  anything  to  defendant;  I  was 
him;  could  keep  shade  between  me  and  him; 
fendant  until  after  killing;  deceased  didn't  talk 
Lhat  morning. 

Jass  says:  Wits  at  the  place  the  day  deceased  was 
Huldah  Porter  there ;  it  was  between  four  and 
iftcr  thegim  fired  ;  Iluldah  said  she  didn't  know 
ndant  or  the  black  man  killed  him ;  siiid  no  one 
er;  was  at  Burk's,  and  was  going  to  Irwinton 
ark  lives  four  to  six  miles  below  defendant;  left 
breakfast,  and  got  home  about  dark ;  didn't  come 
stopped  at  houses;  it  was  a  little  in  the  night; 
efSsndant's  ten  or  fifteen  minutes,  also  at  Hat- 
[*i  ate  dinner  when  at  Hatfield's. 
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Defendant's  statement:  Had  deceased  employed 
the  year  by  the  month ;  in  July  he  abstracted  the  lal>or  f 
my  farm;  he  was  under  written  contract  for  himself  and  hai 
in  August  I  employed  two  hands;  he  ran  them  off;  it  was 
possible  for  me  to  employ  labor;  I  had,  time  and  time  agj 
ordered  him  from  my  place;  it  was  impossible  to  get  rid 
him;  I  employed  counsel  to  have  him  removed;  he  wad  co 
mitted  ;  gave  bond  and  was  released  :  I  inquire<l  by  what  pi 
cess  I  should  now  proceed ;  was  told  to  take  a  pole  and  thro 
Iiim  out;  I  observed  that  he  would  not  take  a  thrashing; 
Friday  morning  took  my  gun  and  dogs  as  usual  in  going 
the  hands,  and  thought  I  would  kill  some  birds,  of  wlii 
there  were  a  great  many.  As  I  passed  Lewis  Parks'  hoi 
saw  deceased  with  his  head  around  the  corner  of  the  hous 
when  I  went  into  where  he  resided  he  was  in  the  potato  jMitc 
I  walked  to  the  fense;  when  he  discovered  me  he  asked  ; 
what  I  wanted  ;  I  asked  him  if  I  had  not  requested  him 
leave  my  premises  several  times;  he  said,  "  I  will  leave  wl^ 
I  get  ready."  He  came  from  the  back  of  the  potato  pate 
came  meeting  me;  I  said,  "Green,  hush!  I  have  tried  toj 
tify  this  matter  by  law,"  and  he  approached  me  with  hisrij 
hand  in  his  pocket  after  I  bade  him  stop,  and  knowing 
nature  and  character,  I  shot. 

The  jury  found  the  defendant  guilty  of  voluntary  m 
slaughter.  A  motion  was  made  for  a  new  trial  uj^n  the  ' 
lowing  grounds: 

1st.  Because  the  court  erred  in  overruling  the  motion  f< 
continuance. 

In  reference  to  this  ground  the  presiding  judge  states  in 
certificate  to  the  bill  of  exceptions,  that  he  offered  to  defe 
ant's  counsel  the  services  of  a  bailiff  to  bring  the  witn* 
Baum,  into  court,  announcing  his  intention  to  continue 
term  during  the  succeeding  week.     This  proposition  was  < 
eliued. 

2d.  Because  the  court  erred  in  refusing  to  charge,  "that  t 
jurors  are  judges  of  the  law  as  well  as  of  the  evidence,  and 
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18  their  privilege  to  construe  both,"  and  in  charging  "that  the 
jury  are  the  judges  of  the  law  and  the  facts,  so  as  to  enable 
them  to  apply  the  law  to  the  facts  and  bring  in  a  general  ver- 
dict, but  yon,  gentlemen,  have  no  right  to  make  the  law;  the 
law  is  laid  down  in  the  Code.  It  is  the  province  of  the  court 
to  construe  the  law  and  give  it  in  charge,  and  of  the  jury  to 
take  the  law  as  given,  apply  it  to  the  facts  as  found  by  them, 
and  bring  in  a  general  venlict." 

3d.  Because  the  court  erred  in  refusing  to  charge,  "that 
while  it  is  the  duty  of  the  court  to  give  in  charge  to  the  jury 
the  law,  it  is  the  right  of  the  jury  to  construe  the  law  as  well 
M  the  evidence." 

4th.  Because  the  court  erred  in  charging  as  follows:  "The 
assertions  of  counsel  as  to  the  opinions  they  may  entertain,  or 
tlie  effect  produced  on  the  minds  of  counsel  by  the  evidence, 
however  strongly  asserted,  are  not  evidence  before  the  jury, 
^^  should  not  be  considered  as  evidence." 

6th.  Because  the  court  erred  in  charging  the  jury,  "  that  all 
^Jtiiesses  are  presumed  credible  and  entitle<l  to  be  believed, 
unless  impeached  by  the  modes  pointed  out  by  law,"  without 
pointing  out  what  those  modes  were,  it  i)eing  important  to  the 
"rfendant  that  the  jury  should  be  so  instructed. 

6th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

-fhe  motion  was  overruled,  and  defendant  excepted. 

^«  Chambers;  W.  A.  Lofton,  by  brief,  for  plaintiff  in 

«•  W.  Preston,  solicitor  general,  for  the  state. 

TaippE,  Judge. 

*•  The  crime  of  which  the  defendant  (plaintiff  in  error,) 

*W>  convicted,  was  committed  more  than  two  years  before 

7^  WaL    The  judge  certifies  that  "  when  the  case  was  sound- 

*|p  "Mi  defendant,  without  having  his  witnesses  called,  moved 

'''tcoQtinnance.     The  court  requiring  the  witnesses  to  b^ 
Youuu  20. 
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called,  Jacob  Lassiter  and  another  witness  came  into  cc 
The  judge  offered  to  furnish  a  bailiff  to  send  and  bring 
absent  witness,  Baum,  into  court,  having  announced  the  it 
tion  to  continue  the  term  the  following  week.  Defend: 
counsel  declined  to  send  for  the  witness."  The  continii 
was  then  refused.  The  action  of  the  court  does  not  leave 
defendant  much  ground  of  complaint.  There  was  no  re 
why  he  should  not  have  accepted  the  offer  made  to  send 
the  witness.  An  officer  was  tendered  and  time  proposed  t( 
given.  If  the  witness  could  not  have  been  found  aftor 
effort  was  thus  made,  a  different  question  would  have  t 
been  presented.  But  the  refusal  of  the  defendant  to  m 
the  effort,  when  taken  in  connection  with  the  fact  that  he 
made  the  motion  for  a  continuance  on  the  gro.und  of  the 
sence  of  several  witnesses,  when  all  but  one  came  into  a 
on  being  called,  very  strongly  supports  the  court  in  refiw 
the  continuance,  and  relieves  the  refusal  from  the  charg 
being  an  abuse  of  discretion.  When  parties  decline  to  a 
themselves  of  the  aids  which  the  courts  tender,  for  the  pur] 
of  disposing  of  the  business  before  them,  it  should  be  mad 
clearly  appear  that  the  offer  would  be  of  no  avail  to  the 
refusing,  before  a  verdict  should  be  set  aside,  on  the  gro 
that  a  whole  term  was  not  given. 

2.  Nor  do  we  think  that  the  remark  of  the  court,  to-^ 
that  it  was  satisfied  from  what  had  occurred  in  connec 
with  tlie  motion,  that  it  was  made  for  delay,  authorizes 
setting  aside  the  verdict.  'That  was  doubtless  the  ground 
which  the  refusal  was  based,  and  there  was  strong  reason 
so  believing.  It  was  not  error  to  give  the  reason  for 
judgment  pronounced. 

3.  The  assertions  of  counsel  as  to  the  opinion  they  en 
tain  of  the  effect  of  the  evidence,  however  strongly  they  r 
be  made,  are  not  evidence,  and  it  is  not  error  for  the  cour 
to  say  to  the  jury.  It  would  be  but  a  statement  of  an  un 
niably  correct  principle,  and  might  often  be  a  prudent  wa 
ing  to  the  jury.  It  is  the  duty  of  a  jury  to  listen  to  the 
gument  of  counsel,  but  for  the  evidence  they  must  look  to 
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^itiwsses  and  the  other  testimony  in  the  case.  As  to  the  ef- 
fect of  the  evidence,  after  all  the  light  that  may  be  thrown 
^pon  it  by  the  argument  and  the  charge  of  the  court,  it  is  to 
^  determined  by  the  reason  and  judgment  of  the  jury.  It 
"^lay  be  added,  that  so  far  as  it  appears  from  the  record,  it  is 
not  shown  whether  the  remark  complained  of  was  intendeil 
hy  the  court  to  apply  to  counsel  for  the  defendant  or  for  the 
state. 

4,  The  charge  of  the  court  as  to  the  credibility  of  witnesses, 

to-wit:  that  all  witnesses  are  presumed  to  be  credible  unless 

>»npeache(l  in  the  mode  prescribed  by  law,  was  correct.     If 

either  party  desire  the  modes  of  impeachment  to  be  pointed 

out  or  specified,  a  request  to  that  effect  should  be  made.     In 

tWs  case  any  impeaching  testimony  that  was  introduced  was 

admitted  for  the  purpose  of  impeachment,  and  in  the  mode 

prescribed  by  law.     That  mode  of  impeachment  was  adopted, 

allowed,  and  was  before  the  jury,  and  so  understood,  as  one 

^f  the  modes  prescribed  by  law.     If  there  was  anything  spe- 

^^1  in  the  case  which  would  have  made  it  proper  that  the 

JQry  should  liave  been  particularly  charged  upon  it  as  a  guard 

■gainst  being  misled,  it  should  so  be  made  to  appear  in  the 

'®^,and  the  attention  of  the  court  should  have  been  called 
to  it. 

5.  According  to  several  decisions  made  by  this  court,  it  was 
J*ot  error  for  the  court  to  charge,  in  a  criminal  case,  that  "  the 
fi^  are  judges  of  the  law  and  the  facts,  so  as  to  enable  them 
to  apply  the  law  to  the  facts;  but  it  is  the  province  of  the 
^^rt  to  construe  the  law  and  give  it  in  charge,  and  of  the 
J*tty  to  take  the  law  as  given  and  apply  it  to  the  facts  as 
*^Bd  by  them,  and  to  bring  in  a  general  verdict:*'  Anderson 
^  The  State,  42  Georgia,  9 ;  Oneil  vs.  The  State,  48  Ibid,  66. 

8.  The  indictment  in  this  case  was  for  murder.  The  ver- 
^  was  voluntary  manslaughter.  A  portion  of  the  charge 
•■tfce  subject  of  murder  may  have  been,  on  close  criticism,  in 
■  •Wfte  regpeets  objectionable.  Those  portions  are  not  given  by 
.^llporter  in  the  statement  of  the  case,  nor  is  it  necessary  to 
***•  dieni  here.    But  no  exception  is  taken  to  the  charge  ow 
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3  subject  of  manslaughter,  which  was  also  fully  submitt 

the  jury.     The  verdict  is  strongly  supported  by  the  e 

nice,  even  if  taken  with  the  statement  made  by  the  defeni 

it  to  the  jury  at  the  trial.     This  being  so,  although  the: 

light  have  been  some  error  in  the  charge  as  to  another cri 

lot  found  by  the  jury,  and  which  could  not  have  misled  the' 

in  the  verdict  that  was  rendereil,  we  do  not  think  we  are  call 

upon  to  set  aside  the  verdict,  and  to  grant  a  new  trial. 

Judgment  affirmed. 


Benjamin  O.  Keaton,  trustee,  et  al.,  plaintiffs  in  error,    ^ 
Leonidas  a.  Jordan,  defendant  in  error. 

1.  In  1851,  K.  made  his  will,  providing  that  at  his  death  all  the  prop^3^  wrty 
he  should  be  possessed  of  should  be  divided  into  five  shares.     He  ^M  «s- 
posed  of  these  shares  to  his  grand-children,  but  provided  that  t^^s^ir 
parents,  his  sons  and  daughters,  should  have  the  use  and  control  ^ScB^ 
ing  their  lives.     In  1854  he  delivered  to  his  sons  and  daughters     ^<?^ 
tain  parcels  of  land,  valuing  the  land  given  to  each  at  $8,000  00,     ^i3(f 
taking  written  papers,  duly  sealed  and  witnessed  from  each,  ackrmo^* 
edging  that  they  had  received  the  property  described  "as  part  c^    my 
portion  of  his^'  (the  father's)  '^  estate  under  his  will,  and  which  I   ^oi 
to  hold  as  his  will  directs  aAer  his  death,  and  which  is  to  be  takera   ^*^^ 
considered  as  a  part  of  my  portion  directed  to  be  given  me  by  the   "^''^ 
aforesaid."     The  father  caused  these  papers  to  be  duly  recorded  mwm.  tie 
record  book  of  the  clerk's  office  of  the  county  where  thjB  lands    '•r«re 
situated.     In  1850  one  of  the  sons  sold  his  land  to  his  brother*    ^* 
In  18U2,  W.  sold  his  tract,  as  well  as  that  he  bought  from  his  brotb^'', 
to  J.,  who  bought  withont  notice  of  any  defect  in  W.*8  title,  except-   ^' 
constructive  notice  arising  from  the  record  of  the  several  papers  tw^^^ 
by  the  father  from  the  son,  and  by  him  recorded  at  the  time  he  d^"^* 
ered  them  the  possession.     The  sons  have  both  died,  one  lemvin^  oliu* 
dren.     The  father  is  still  living  : 

Held  J  as  against  a  purchaser  from  the  son  the  father  is  estopped  rSrooQ 
setting  up  any  title  to  the  land  inconsistent  with  that  described  i'*  ^^^ 
written  acknowledgment  taken  by  him  from  the  son,  and  by  hiu*  ^' 
upon  record. 

2.  J.  got  from  the  son  such  title  and  such  right  to  the  land.as  is  descril)^ 
in  said  papers  so  duty  recorded,  as  belonged  to  the  sops,  accordi'*^'^ 
the  legal  tenor  and  effect  of  said  papers. 
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8.  The  legal  effect  of  the  said  recorded  papers  is  that  the  sons  took  the 
property  described  as  an  advancement,  and  as  their  own  property,  with 
the  condition  attached  that  they  should  hold  it  subject  to  the  disposi- 
tion their  father  might  make  of  it  by  his  will  and  at  his  death,  which 
condition  was  repugnant  to  the  grant  and  void. 

4.  The  understanding  or  agreement,  if  there  was  any  such,  between  the 
father  and  the  sons,  that  the  reference  in  the  receipts  or  acknowledg- 
meiftts  to  the  father*8  will,  was  not  to  the  will,  as  a  will,  but  only  as  a 
paper  describing  the  nature  and  extent  of  their  title  to  the  properly 
received,  whatever  might  havo  been  its  effect  between  the  parties,  can- 
t^ot  affect  a  purchaser  from  the  sons  who  has  a  right  to  stand  upon  the 
legal  effect  of  the  papers,  taken  by  the  father,  as  the  measure  of  the 
ions'  title. 

Will,  Receipt.  Estoppel.  Parent  aiul  child.  Advance- 
'^ent.  Notice.  Record.  Trusts.  Before  Judge  Strozer, 
•Dougherty  Superior  Court.     April  Adjourned  Term,  1873. 

On  the  4th  day  of  January,  1851,  Benjamin  O.  Keaton 

^ecuted  in  due  form  of  law  his  will,  by  the   first  item  of 

'^hich  he  provides  for  the  division  of  his  entire  estate  into 

five  equal  lots  or  shares,  and  by  the  second  and  third  items  he 

^^8  apart  two  of  said  five  shares,  one  to  each  of  his  two  sons, 

^"jamin  W.  Keaton  and  William  W.  Keaton,  vesting  the 

^^  in  lus  grand-children,  with  power  lo  his  tw-o  said  sons  to 

Manage  and  control  said  property  during  their  natural  lives, 

'»8ing  the  proceeds  and  profits  for  themselves,  and  for  the  sup- 

V^^^i  maintenance  and  education  of  their  children,  and  at  the 

"Cath  of  said  sons  all  to  go  to  the  children.     By  another  sub- 

'^^'ent  item  he  provides  that  in  the  event  of  the  death  of 

ttlher,  without  children  or  wife,  then  the  share  of  that  one 

^  to  go  to  his  grand-children,  each  family  of  them  to  take 

^^'^and  share  alike,  and  in  the  event  either  of  said  sons  left 

•^ife  with  surviving  children,  then  the  wife  to  control  for 

J**^  children  in  the  same  manner  as  the  husband  did  until 

^«eath  or  marriage.     There  were  other  items  not  directly 

,^^Dgon  the  issues  in  the  case.     Said  Benjamin  O.  Keaton, 

.    *^  executing  said  will,  to-wit :  on  the  30th  December,  1854, 

■   ,*"*Vered  to  one  of  said  sons,  William  W.  Keaton,  a  large 

.   ^iteiiiit  of  real  and  personal  property,  embracing  lots  of  laud 
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numliers  seventy-nine  and  eighty,  in  the  second  district,  ^w^ 
number  four  hundred  and  twelve,  in  tlie  first  district,  of  ^^^ 
county,  valued  at  $8,000  00,  and  took  from  said  William  "  • 
Keaton  the  following  instrument  in  writing: 

"The  foil  owing  negroes,  to- wit:     *     *     *     *     Ahoih^^^ 
three  lots  of  land  distinguished  by  the  numbers  seventy-if**^ 
and  eighty,  in  second  district,  and  four  hundred  and  twel  '^    ' 
in  the  first  district,  of  Dougherty  county,  and  valued  at  $8,0^--^^' 
which  I  receive  from  my  father,  Benjamin  O.  Keaton,  '^^ 


part  of  my  portion  of  his  estate  under  his  will,  and  wh  •^^ 
I  am  to  have  and  to  hold  as  his  will  directs,  after  his  dem^^^ 
and  which  is  to  be  taken  and  considered  as  a  part  of  my  p^^^ ^ 
tion  of  said  Benjamin  O.  Keaton's  estate,  directed  to  be  gi^^  ^' 
me  in  the  will  aforesaid.     Albany,  December  30th,  1854. 

(Signed)  «  W.  W.  KEATOJT  - 

"Signed  in  the  presence  of  William  W.  Cheever. 

"  YouEL  G.  Rust,  Notary  Public.     [l..s.]^^ 

Recorded  in  the  clerk's  office  of  the  superior  court,  L  €*  ^" 
January,  1855. 

And  on  the  7th  June,  1854,  said  Benjamin  O.  Kea*^^^ 
had  taken  just  such  a  writing  from  his  son,  Benjamin    ^^» 
Keaton,  except  that  it  was  for  different  {>ersonal  property,  aiM 
for  lots  four   liundred  and  twenty-one,  in  the  first  district 
and    four   hundred  and    forty-one,   and    two   hundred   a*'" 
eighty,    in  the  second    district,   of  Dougherty  county,  a^" 
known  as  the  "  James  Keaton  place,"  valued  at  same  prioCj 
88,000  00,  signed  by  B.  W.  Keaton,  and  witnessed  by  M»ri 
Smith  and  John  Jackson,  J.  I.  C.     Recorded  in  clerk's  oflS<^ 
superior  court,  August  5th,  1854. 

On  the  1st  day  of  June,  1856,  said  Benjamin  O.  Keaton 
sold,  and  execute<l  a  deed  in  fee  simple  to  said  sons,  Willi^*^ 
W.  and  Benjamin  W.  Keaton,  eight  hundred  and  eighty 
eight  acres  of  land  adjoining  the  said  lots  in  dispute,  makinS 
a  settlement,  when  added  to  the  fifteen  hundre<l  acres  in  di^' 
pute,  of  two  thousand  three  hundred  acres.     On  the  15Ui  D^ 
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)er,  1859,  William  W,  Keaton  executed  a  deed  in  fee  simple 
enjamin  W.  Keaton,  of  all  his  interest  in  the  lands  in  dis- 
and  others.  On  the  3d  December,  1862,  Benjamin  W. 
Ion  executed  a  deed  in  fee  simple  to  Leonidas  A.  Jordan 
id  lands  in  dispute,  with  other  lands  adjoining,  aggrega- 
two  thousand  four  hundred  and  thirty-nine  acres,  of  which 
an  took  possession.  William  W.  Keaton  had,  before  this, 
1  |)ossession  of  lands  In  Baker  county,  which  in  part  he 
ne(l  from  Benjamin  W.  Keaton  for  his  interest  in  the 
jherty  county  lands.  Benjamin  W.,  after  his  sale  to  Jor- 
bougiit  and  settleil  upon  two  thousand  seven  hundred 
of  land  in  Early  county.  In  the  first  part  of  the  year 
,  William  W,  Keaton  died,  leaving  neither  wife  nor  chil- 
and  about  Christmas  eve,  1868,  Benjamin  W,  Keaton 
on  the  Early  county  place,  leaving  a  wife  and  three  or 
children — plaintiffs  in  error*  About  one  year  thereafter 
widow  intermarried  with  J.  E.  Hightower,  who  after- 
9  became  the  guardian  of  said  Benjamin  W.  Keaton's 
ren — all  minors.  Said  Benjamin  O.  Keaton  had,  besides 
two  sons,  a  daughter  and  a  younger  son.  The  daughter 
married  about  1850  with  W.  W.  Kendrick,  and  died 
1 1868,  leaving  five  children,  all  minors  at  the  institution 
is  suit,  and  plaintiffs  in  error  therein,  by  their  trustee, 
wain  O.  Keaton.  About  the  year  1869,  the  father  of 
children,  W.  W.  Kendrick,  also  died, 
103  stood  the  parties  and  their  titles  to  the  land  in  dis- 
at  the  commencement  of  suits  in  ejectment  in  November, 
,  by  Benjamin  O.  Keaton,  trustee  for  the  children  of  W. 
Ceadrick,  and  J.  E.  Hightower,  as  guardian  of  the  chil- 
of  Benjamin  W.  Keivton,  in  Dougherty  Superior  Court, 
Aonidas  A.  Jordan.  Pending  said  ejectment  suits,  and 
6  montii  of  September,  1870,  said  Jordan  filed  his  bill 
idtoartfor  relief,  etc.,  against  said  plaintiffs  in  ejectment, 
iag  a  discovery  and  injunction,  which  injunction  was 
Ml  by  the  judge  of  said  court  until  the  hearing,  and  to 
blnll  Benjamin  O.  Keaton  filed  his  answer,  January  Sth, 
^■ind  upon  this  bill  and  answer^  with  the  evidence  that 


304  SUPllKME  COURT  OF  GEOUGJA. 

Keaton  et  al.  vs.  Jordan. 


follows,  was  the  trial  l)ad,  at  April  adjourned  term,  1873. 
The  bill  set  out,  as  exhibits,  the  deeds  and  receipts,  as  before 
set  forth,  and  the  suits  in  ejectment,  and  alleges  that  under 
said  receipts  and  deeds  a  good  and  perfect  title  to  said  laotb 
passed  to  Jordan  from  William  W.  and  Benjamin  W.  Kea- 
ton, and  that  Benjamin  O.  Keaton  had  full  knowledge  of  the 
trade  at  the  time  it  was  made,  and  not  only  made  no  objectioD 
to  it,  but  approved  it,  and  promised  to  bring  in  or  send  the 
back  titles  to  Jordan,  and  that  they  were  so  brought  or  sent 
The  bill  also  set  up  that  the  funds  paid  by  Jordan  to  Ben- 
jamin W.  Keaton,  went  to  purchase  the  lands  in  Early — 
two  thousand  seven  hundred  acres.  It  was  agreed  between 
the  attorneys  for  complainant  and  defendants,  that  the  answer 
of  Hightower  be  dispensed  with,  as  Benjamin  O.  Keaton,  who 
liad  filed  his  answer,  knew  more  of  the  matter  than  High- 
tower.  Complainant's  bill  prayed  a  decree  for  perpetual  in- 
junction against  the  ejectment  suits. 

Defendant's  answer  denied  the  charges  in  the  bill  that  there 
was  any  title  in  William  W.  and  Benjamin  W.  Keaton  in  fee 
to  said  lands  from  him,  by  gift  or  otherwise,  but  alleged  that 
they  merely  held  them  in  trust  for  defendant's  grand-childreo,^ 
the  plaintiffs  in  ejectment,  and  that  the  said  lands  were  deliv-^ 
ered  to  said  William  W.  and  Benjamin  W\  Keaton  by  hin^ 
B.  O.  Keaton,  under  said  receipts,  with  the  terras  in  his  the 
existing  written  will  well  known  to  them  and  thoroughly 
understood  by  them;  that  they  received  said  lauds  in  tni^  st 
for  Siiid  grand-children,  and  they  so  took  and  held  theiCMi, 
and  that  he  had  no  knowledge  of  their  setting  up  a  pri.or 
claim  in  themselves  until  the  sale  was  made  to  Jordan  in 
1862,  and  then  not  until  the  sale  was  made  and  complet^^d, 
defendant  refusing  to  recognize  or  consent  to  it.  The  ans^^'^er 
further  showed  that  three  pine  woods  lots,  first  given  to  B^2?n- 
jamin  W.  Keaton  in  the  receipt,  were,  at  his  request,  chan^"*** 
and  three  lots  in  the  oak  woods  substituted,  and  that  s**^" 
Benjamin  W.  received  and  took  possession  of  them  uuderi^**® 
same  trusts  and  limitations.  Also  denies  the  charge  of  h*-  ^" 
ing  consented  to  the  trade  to  Jordan,  and  of  any  conversati 
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Jonlan  on  the  subject,  or  of  consenting  to  tlie  delivery 
ick  titles;  also,  that  he  had  no  knowledge  of  the  invest- 
fSo  far  as  the  Early  county  lands  were  concerned,  and  asks 
complainant  prove  it;  but  answers  that  the  Early  county 
I  did  not  cost  one-half  of  the  lands  in  dispute,  and  was 
ow  more  than  one  fourth  their  value;  and  denies  the  pur- 
^of  the  stock  with  the  funds  of  Jordan;  also  states  that 
ill  before  alluded  to  and  set  out  as  an  exhibit  to  the  an- 
was  his  will  at  the  time,  and  is  yet,  and  will  be  at  his 
;  that  its  terms,  referred  to  in  the  receipts,  were  well 
Band  fully  underetood  at  the  time  the  receipts  were  ex- 
land  the  proj>erty  delivered;  that  the  said  William  W. 
enjamin  W.  Keaton  so  received  the  pro{)erty  under  said 
•  in  trust  as  aforesaid,  and  so  continued  to  hold  it,  so  far 
lidant  knew,  until  the  time  aforesaid,  in  1862. 
I  receipts,  deeds  and  will,  were  all  introduce<l  in  evi- 
md  Henry  Turner  testified  that  he  was  overseer  upon  the 
I  dispute  for  Benjamin  W.  and  William  W.  Keiiton  in 
.856  and  1857;  they  treated  the  land  as  their  own  and 
I  it  as  such,  so  far  as  he  knew;  Benjamin  O.  Ketiton 
quently  on  the  place,  sometimes  as  often  as  two  or 
mes  a  week,  and  must  have  known  of  the  sale  from 
I  W.  to  Benjamin  W.  Keaton,  but  could  not  say  that 
heard  him  say  the  land  belohged  to  them;  only  heard 
to  them  that  the  land  he  had  given  them  and  the  land 
Bold  them  would  make  them  a  splendid  plantation; 
t  Benjamin  W.  Keaton  built  a  gocnl  frameil  dwelling 
id  made  other  improvements  on  his  place,  and  gath- 
sold  crops  as  if  the  place  were  his  own. 
1  testified,  that  not  long  after  he  bought  said  lands  of 
I  W.  Keaton,  Benjamin  O.  Keaton  said  to  him  that 
d  made  a  good  trade,  and  that  he  (B.  O.  Keaton) 
id  him  the  back  deeds  to  the  land,  and  that  he  after- 
i  them  from  Vason  &  Davis,  Jordan's  attorneys,  but 
say  who  gave  them  to  Vason  &  Davis;  that  he  had 
of  the  said  will  and  receipts,  but  never  examined 
Is  as  to  Benjamin  W.  Keaton's  title. 
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Y.  G.  Rust  testified  for  the  defendants,  that  he  drew  and 
witnessed  the  receipt  from  William  W.  Keaton  to  Benjamin 
O.  Keaton;  the/  were  both  present  at  the  time,  and  thinks 
the  will  was  present;  his  reason  for  thinking  so  is,  that  when 
he  drew  the  receipt,  the  terms  of  the  will  were  understood  by 
him,  and  as  he  never  saw  it  before  or  afler  that  time,  thinks 
he  must  have  seen  it  then,  but  of  this  he  is  not  positive;  that 
he  drew  the  receipt  by  one  of  a  similar  kind. 

Henry  Morgan  identified  the  will,  having  drawn  it  for  Kea- 
ton and  witnessed  it  in  1851. 

Benjamin  O.  Keaton  testified  substantially  to  the  facts  sta- 
ted in  his  answer.     Also,  that  there  was,  in  the  year  1862, 
about  seven  hundred  acres  of  cleared  land  on  the  premises  in 
dispute,  which  was  worth,  from  that  time  to  the  trial,  $Z  00  • 
per  acre  per  annum,  in  good  money. 

The  jury  found  for  complainant,  and  a  decree  was  accord- 
ingly entered.  The  defendants  moved  for  a  new  trial  upon 
numerous  grounds,  which  are  not  set  •forth  for  the  reason  that 
the  exception  to  the  charge  of  the  court  presents  substantially 
the  issues  of  law  made. 

The  court  charged  the  jury  as  follows:  "If  you  should  lie 
of  opinion,  from  the  testimony,  that  Benjamin  O.  Keatoa 
gave  to  his  sons  the  lands  in  dispute,  then  he  had  the  right  to 
place  upon  it  such  limitation  as  the  owner  thought  pro|)er  i 
reserve  or  place  upon  it.  If  you  believe  from  the  evi 
that  respondent  placcil  his  sons  in  possession  of  the  premise=^ 
to  hold  in  trust  for  other  persons,  and  the  same  was  declareA  , 
and  the  sons  accepted  the  gift,  then  the  sons  would  hold  a^  n 
trustoi«  for  their  cestui  qiie  trusts j  and  would  be  liable.  Shoul  ^ 
you  believe  that  the  gift  was  made  as  above  stated,  if  th^^-y 
sold  the  estate  to  an  innocent  purchaser — that  is,  without  n^cih 
tice,  either  actual  or  constructive — then  he  would  hold  tfc  »^ 
projwrty  free  from  such  trust;  his  title  to  the  property  wou  ^<^ 
be  gcKxl. 

"In  order  for  a  gift  to  be  good,  there  must  be  an  intenti-^c3i 
by  the  owner  to  give,  an  acceptance  by  the  donee  agreeable  ^* 
its  terms.     A  gift  to  a  child  may  arise  in  this  wise:  where     ^^* 
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as  exclusive  possession  of  lands  belonging  originally  to  the 
itlier,  without  payment  of  rent  for  the  space  of  seven  years, 
aises  a  conclusive  presumption  of  a  gift  and  conv^eys  title  to 
he  child,  unless  there  is  evidence  of  a  loan  or  a  claim  of  do- 
minion by  the  father  acknowledged  by  the  child,  or  a  dis- 
laiiiier  of  title  by  the  child.  What  is  the  evidei^ce  on  these 
oiiits,  applied  to  the  law  as  thus  given  ?  Was  there  a  gift  in 
writing?  And  >vas  there  any  trust  reserved,  and  if  so,  did 
^e  trustee  sell  the  property  to  a  bona  fide  purchaser,  or  did 
ie  purchaser  have  actual  or  construc^tive  notice  of  the  trust  ? 
^r  did  the  son  go  into  the  possession  of  the  land  of  his 
^ther,  and  he  and  his  vendee  hold  the  same  for  seven  years, 
ot  being  a  loan  ?  Did  the  father  claim  any  dominion  over 
->  and  did  the  child  acknowledge  it?  If  so,  and  the  com- 
•lainant  was  notified,  or  had  notice  of  it,  then  complainant 
'^ould  be  bound  by  it.  But  if  the  owner  stood  by  and  per- 
mitted complainant  to  purchase  without  the  assertion  of  any 
lonainion  over  it,  and  permitted  complainant,  under  a  pur- 
Aase  from  his  sons,  to  go  on  and  make  valuable  improve- 
Dttents  upon  it,  then  he  would  be  bound  by  such  acquiescence. 

"Id  order  for  the  record  of  an  instrument  to  become  notice 
^  a  party,  it  must  be  such  an  instrument  as  the  law  requires 
to  be  recorded.  But  if  the  property  was  given  them  in  trust 
wr  a  third  person,  and  the  same  was  in  writing,  or  declared 
^  Writing,  then  they  would  hold  as  trustees  for  the  cestui  que 
^^  and  could  not  divest  his  right  to  pursue  the  property, 
^™^  it  was  to  a  bona  fide  purchaser  without  notice  of  such 
™t  And  such  trust  may  be  evidenced  by  any  writings  that 
^^the  intention  of  the  party  to  create  a  trust." 

*«e  motion  was  overruled  and  defendants  excepted. 

*^P.  D.  Warren;  G.  J.  Wright,  for  plaintiffs  in  error. 
.  wear  &  Irvin,  for  defendant. 
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McCay,  Judge. 

1.  The  object  of  tliis  suit  seems  to  be  to  set  up  a  t^*^^* 
created  under  the  will  of  a  man  who  is  not  yet  dead.  Tti**i 
as  it  seems  to  us,  is  absurd,  since  the  maker  of  the  will  rir^^J* 
or  may  not  have  such  a  will  as  this  at  his  death.  Ther^  ^ 
nothing,  so  far  as  we  can  see,  to  prevent  hini  from  revokii*^? 
it  at  any  time.  The  rights  of  the  parties  must,  as  it  scenic  to 
us,  turn  on  the  rights  of  Mr,  Keaton^  the  maker  of  the  w^ili 
Has  the  deftnidant  got  a  good  title  as  against  him  ? 

2.  When  he  put  his  sons  in  possession  of  this  land  and  toot 
from  them  and  spread  upon  the  records  of  the  county  the  writ- 
ten acknowledgments  of  the  nature  of  their  rights,  he  and 
they.  Its  against  each  other,  and  the  privies  of  each,  are  estop- 
ped from  setting  up  any  title  inconsistent  with  those  papers. 
True,  the  father  signed  neitlier  of  them.     But  he  accepted 
them  from  the  sons  as  containing  the  description  of  the  title 
they  had.     They  are  estopped  by  their  deeds — writings  signed, 
sealed  and  delivered.     And  the  estoppel  is  mutual,  as  estop- 
pel by  dc»ed  always  is  and  ought  to  be:  Cruise's  Digest,  TitW 
Estoppel  by  Deed,  and  the  cases  referred  to.     These  papers 
are,  in  our  judgment,  to  be  treated  just  as  if  Mr.  Keaton  had 
signed  them  and  sealed  them  himself.     And  this  is  eminently 
true  in  this  case.     He  puts  his  sons  in  possession,  aud  takes 
and  puts  upon  record  these  deeds,  as  describing  the  title  thej 
had  to  the  land.     He  stiinds  by  and  sees  them  trade  with  eao** 
other  about  them,  and  finally  sees  them  go  into  the  possession 
of  a  third  person.     Is  charge<l  with  notice  of  the  possessio** 
of  that  third  person,  and  therefore  with  notice  of  his  claim  ^ 
be  a  purchaser  for  value,  and  now,  years  after,  he  comes  be- 
fore a  court  of  equity  asking  that  he  be  again  restored  to  l»^* 
original  title. 

3.  The  question,  therefore,  is,  w^hat  is  the  legal  effect  ^ 
these  sealed  declarations,  made  by  the  sons  and  accepted  ^1 
him  and  recorded,  as  descriptive  of  their  right?  As  weha^* 
said,  he  is  bound  by  them  as  though  he  had  written,  sign^ 
and  sealed  them — ^as  though  he  had  conveyed  to  the  sons  tb® 
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ley  describe.  And  they  are  to  be  construed  as  though 
I  conveyed  these  lands  to  them  ''as  part  of  their  por- 
^  hi?  (ray)  estate,  under  his  (my)  will,  and  which  (they) 
hold  as  (my)  will  directs  after  (my)  death,  and  which 
e  taken  and  considered  a^  a  part  of  (their)  portion,  di- 

to  be  given  (them)  by  the  will  aforesaid."  The  plain 
ng  of  these  words  would  be  that  they  took  the  property 
idvancement,  as  their  own,  as  their  portion  of  his  estate, 
i  of  their  portion.  The  reference  to  the  will,  if  it  has 
gal  meaning  at  all,  is  that,  notwithstanding  the  delivery 
sc  lands  to  the  sons  as  their  portion  of  his  estate,  the 

has  still  the  right  to  dispose  of  them  by  his  will.    This 

make  it  an  advancement  and  no  advancement,  a  right 
0  right,  a  portion  and  no  portion.  He  might  make  no 
)r  he  might  dispose  of  it  any  way  he  pleased.  It  would 
;rant,  reserving  a  right  in  the  grantor  wholly  inconsis- 
nlh  it,  and,  as  we  think,  would  fall  within  the  settled 
hat  a  reservation  or  condition  repugnant  to  the  grant  is 

Deeds  mean  something,  and  a  deed  conveying  prop- 
reserving  to  the  grantor  the  right  ta  make  or  modify  the 

at  his  will,  amounts  to  nothing  at  all.  A  reader  of 
papers,  as  they  stood  on  the  record,  would  understand 
he  father  had  given  these  sons  these  lands  as  their  por- 
>f  his  estate  for  the  love  he  bore  them,  reserving  to  him- 
he  right,  at  his  option,  to  revoke  his  gift,  and  as,  in  our 
nent,  this  reservation  was  void,  he  would  have  a  right  so 
at  it.  It  was  contended,  in  argument,  that  it  was  a  fair 
Jnoe,  from  the  words  used,  that  the  will  was  referred  to 
rtll  then  existing,  and  that  one  reading  the  paper  was 
notified  that  the  paper  on  record  did  not  purport  to  set 
die  whole  rights  of  the  son,  and  that  the  reader,  by  call- 
nthe  father,  might  see  the  will,  and  thus  see  the  real 
filer  of  the  son's  title.  But  this,  as  it  appears  to  us,  is 
t  ftir  construction  of  these  papers.  Had  this  been  in- 
d^  why  not  set  out  the  precise  nature  of  the  title  in  the 
t   A)i3  this  involves,  too,  the  absurdity  of  assuming 
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that  a  man  has  an  effective,  irrevocable  will,  yeare  before    his 
death. 

4.  What  might  be  the  effect  of  the  understanding  (parol) 
of  the  father  and  sons  at  the  time,  as  between  them,  we  do  ^^^ 
say.  If  they  have  used  words  that  did  not  convey  their  tjrne 
meaning,  perhaps,  as  between  them,  the  mistake  could  be  c50T- 
re<jted;  but  this  defendant  is  a  purchaser  for  value,  anci  i^- 
•nocent,  and  equity  will  not  correct  a  mistake,  or  set  up  a  con- 
cealed equity  against  such  a  defendant. 

Judgment  aflfirpaed. 


Stephen  D.  Heard,  plaintiff  in  error,  vs.  Josiah  Siblby, 

defendant  in  error. 

1.  The  provisions  of  the  Code,  sections  3370  to  3376,  authorizing  exec"* 
tions  to  issue,  under  certain  circumstances,  as  against  stockholders  m 
corporations  when,  by  law,  such  stockholders  are  personally  liable  '^ 
the  debts,  or  a  portion  of  the  debts,  of  the  corporation,  may  be  ^ 
sorted  to  in  all  cases  where  the  stockholders  are  personally  liable  D^' 
der  the  charter,  unless  some  specific  and  exclusive  mode  is  otherwise 
provided  by  the  charter. 

2.  As  the  execution  provided  for  is,  in  effect,  only  a  mode  of  suit,  *»• 
stockholder,  unless  the  charter  otherwise  provides,  may  set  up  io  f^^^ 
illegality  any  defense  that  he  might  make  to  the  merits  in  a  suit  broog** 
against  him  in  the  ordinary  way,  and  he  is  not  concluded  by  the  jno^' 
ment  against  the  corporation  upon  any  issue  material  to  his  defense- 

3.  In  a  proceeding  of  this  character,  where  an  execution  issues  in  t^ 
first  instance,  and  the  defendant  sets  up  his  defense  by  affidavit  of  il»^ 
gality,  the  defendant  has  all  the  rights  and  privileges  as  to  plets*^ 
amendments  that  he  would  have  in  ordinary  suits  on  coutracts. 

Corporations.  Stockholders.  Illegality.  Before  JosE^^ 
P.  Carr,  Esq.,  Judge  pro  hue  vice.  Richmond  Sui)eri^* 
Court.     April  Adjourned  Term,  1873. 

Heard  recovered  a  judgment  against  the  Mechanics' Bai^*^' 
of  which  Siblev  was  a  stockholder.     Within  the  time    ^"'^^ 
quired,  after  the  institution  of  the  suit,  notice  was  givea     * 
the  Chronicle  and  Sentinel,  a  gazette  published  in  Aiigtt^*^ 
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iformitj  to  section  3371  of  the  Code.  Upon  the  judg- 
against  the  bank  an  execution  was  issued,  and  there 
return  of  "no  property  to  be  found."  Application  was 
to  the  president  of  tlie  bank  for  a  list  of  the  stock- 
's, with  the  number  of  their  shares,  as  required  by  stat- 
hich  was  furnished;  and  further  application  was  made 
clerk  for  executions  against  them  for  the  amount  of 
liability.  A  fi,  fa,  was  issued  against  defendant  and- 
.  He  filed  an  affidavit  of  illegality  upon  the  following 
js: 

There  is  no  judgment  in  favor  of  tlie  plaintiff  against 
lor  was  he  a  party  to  the  judgment  on  which  said  fi,  fa. 

That  said  fi,  fa,  issued  illegally,  because,  by  the  char- 
the  Mechanics'  B^nk,  the  stockholders  thereof  are  only 
liable  for  the  debts  of  said  bank,  as  in  conimon  commer- 
ises,  or  simple  actions  of  debt,  and  in  no  other  manner, 
the  trial,  counsel  for  plaintiff  moved  to  dismiss  said  af- 
tof  illegality,  on  the  ground  that  defendant  in  execu- 
ad  had  his  day  in  court,  and  could  not  go  behind  the 
lent  upon  which  said  execution  had  issued,  it  being  ad- 
I  by  both  parties  that  there  was  a  judgment  in  favor  of 
iff  against  the  bank,  and  execution  issued  thereon,  upon 
I  there  had  been  a  return  of  "no  property  to  be  found ;" 
there  had  been  a  publication  in  conformity  with  the 
aid  3371st  section  of  the  Code;  that  said  defendant  yvas 
kbolder  in  said  bank,  and  that  the  execution  was  issued 
*  the  3372d  section  of  the  Code  for  his  proportionate 
of  the  judgment  debt,  and  had  been  levied  upon  de- 
Bit?8  property.     The  motion  was  overruled  and  plaintiff 

M  oourt  sustained  the  affidavit  of  illegality  upon  both 
^  taken,  and  plaintiff  excepted. 

>^WC»  &  Wright;  J.  C..  C.  BiiACK,  for  plaintiff  in 
VH»  QcnuLi  for  defendant. 
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McCay,  Judge. 

1.  There  is  nothing  in  the  language  of  the  charter  of     *^"G 
bank  ^Yhich  issued  the  bills  on  which  the  defendant's  liabi  I  ■  ^7 
is  claimed  to  arise,  which  points  out  any  special  moile  or    ^^- 
elusive  nio<le  of  suit  against  the  stockholders.     The  langi*  ^»S® 
used  plainly  has  reference  to  the  character  of  the  liability,  ^^^^^ 
not  to  the  mode  of  enforcing  it.     The  language  of  the 
section  3370,  is  broad,  and  by  its  terras  clearly  covers  the 
o(  this  bank.     It  has  nothing  in  it  changing  any  right     of 
anybody  under  the  contract.     It  only  provides  a  new  remc»clT, 
perhaps  a  more  speedy  and  effwtive  one  than  existed  before 
But  we  believe  it  is  universally  admitted,  that  whilst  ihe  l€5g- 
lature  may  be  restricted  somewhat  as  to  what  remedies    it 
shall  take  away,  nobody  has  thought  there  was  any  restriction 
on  their  right  to  change  the  remedy  by  making  it  more  eSi^^^ 
tive. 

2,  3.  We  think  a  fair  construction  of  these  sections  of  tl^^ 
Code,  3370,  3376,  is  that  the  proceeding  therein  provided  0^^ 
against  the  stockholders  is  only  a  mode  of  suit.     Section  337"  -^  ' 
providing  for  the  notice,  said,  it  shall  operate  as  notice,  not     ^^ 
the  suit  against  the  corporation,  but  "  for  the  pur2)ose8  heC^^ 
after  mentioned."     Those  purposes  are  to  get  the  names     ^^ 
the  stockholders  to  authorize  the  issue  of  an  execution  agair^^ 
each  one,  for  his  part,  and  to  authorize  a  defense  of  the  s«^* 
by  any  stockholder  if  the  president  fails  or  refuses.     The ot3^f 
point  on  w^hich  any  serious  difficulty  arises  is  in  section  337^' 
Do  the  words,  "affidavit  of  illegality  "  there  mean  the  affic^^' 
vit  of  illegality  authorized    by  section   3664    to  executioi'^ 
issued  on  ordinary  judgments?     We  think  not.     The  cases 
are  wholly  dissimilar.     The  defendant  in  the  ordinary  execu- 
tion has  had  his  day  in  court  by  regular,  personal  service,  and 
copy  of  the  writ.     In  the  cases  provided  for  in  the  section  un- 
der discussion,  the  notice  is  in  a  newspaj)er,  after  comraence- 
raent  of  the  suit,  and  the  party  had  even  no  right  to  defend, 
unless  his  principal  fails  or  refuses.     We  think  the  kind  of 
illegality  referred  to  is  the  illegality  authorized  in  pereonal 
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?rty  moi*tgage  executions,  steamboat  lien  executions,  and 
lat  class  of  -cases  of  which  we  now  have  so  many,  where 
xecution  is  only  a  mode  of  commencing  a  suit,  and  the 
idant  making  tiie  affidavit  has  all  the  rights  on  the  trial 
I  ordinary  defendant.  He  may  plead,  amend,  and  set  up 
ights  in  full,  and  is  not  bound  as  to  any  of  his  personal 
s  by  the  judgment  against  the  corporation  any  more  than 
ould  have  been  had  such  a  judgment  been  grained  in  the 
lary  way  against  the  bank,  a  return  of  no  property  been 
on  it,  and  then  an  ordinary  suit  brought  against  him,  yn 
barter  liability  as  security  for  the  ultimate  redemption  of 
ills. 
dgment  reversed. 
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Louisa  S.  Hoopeb,  plaintiff  in  error,  va,  Evan  P.  Howell,, 

guardian,  d  al.,  defendants  in  error. 

1.  The  title  to  land  in  dispute  between  the  widow,  who  claimed  under 
the  will  of  her  father,  and  the  guardian  of  her  minor  children,  de- 
pended upon  whether  her  husband  had  reduced  the  same  to  possession 
prior  to  his  death,  so  as  to  cause  his  marital  rights  to  attach  : 

J^eldf  that  the  brother  of  the  widow,  who  was  a  nomioul  party  to  the 
record,  was  a  competent  witness  to  testify  to  facts  showing  a  division 
of  the  estate  of  his  father  under  which  he  also  claimed,  and  to  acts  of 
ownership  exercised  by  the  husband,  the  land  of  ihe  witness  not  being 
in  controTersj. 

2.  Where,' upon  the  death  of  a  testator,  his  property  in  wild  lands  was 
divided  between  his  legatees,  one  of  whom  was  subsequently  married, 
and  her  husband  exercised  acts  of  ownership  over  her  interest  in  the 
SAid  property  by  claiming  it  as  his  own  and  endeavoring  to  sell  it : 

JSeld^  that  prior  to  the  act  of  1866,  he  acquired  title  to  the  same  by  vir- 
tae  of  his  marital  rights,  and  upon  his  death  it  passed  to  his  heirs  and 
not  to  his  wife  by  survivorship. 

Z»  Where  the  testator  died  in  1838,  and  shortly  thereafter  his  executor 
the  persoiiaUy  between  his  legatees,  one  of  whom  has  beeu  \\i 

S15 
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possession  of  his  distributive  share  of  the  land  for  twenty-thi 
the  presumption  is  that  the  entire  estate  was  distributed,  and 
legatee  received  his  or  her  share  with  the  assent  of  the  legal 
tative. 

Administrators  and  executors.  Witness.  Husl>a 
wife.  Presumption.  Before  Judge  Rice.  Gwinnei 
rior  Court.     September  Adjourned  Term,  1873. 

When  this  case  was  up  before  this  court  on  a  former  c 
(see  50  Georgia  Repoiis,  165,)  the  following  was  the  e^ 
Hiram  Pittman  died  in  1838,  in  Gwinnett  county,  h 
widow  and  four  children,  one  of  whom,  Louisa  S.  I 
afterwards  Green,  now  Hoo*per,  is  the  plaintiff  in  err 
Emily  Pittman,  one  of  the  heii's-at-law  of  Hiram  I 
died  in  the  year  1850,  intestate,  without  issue,  havin 
married.  In  the  year  1854,  Louisa  S.  Pittman  inter 
with  W.  A.  Green,  (then  eighteen  years  of  age,)  of 
county.  By  this  marriage  there  were  four  children. 
Green  died  in  1859,  and  in  1869  his  widow,  the  said 
S.,  intermarried  with  W.  R.  Hooper,  her  present  husl 
whom  she  has  two  children.  Besides  other  property, 
Pittman  left  about  two  thousand  acres  of  land  in  G 
county.  The  interest  of  the  said  Louisa  S.  in  these  L 
one  of  the  heirs-at-law  of  Hiram  Pittman,  is  the  su 
this  controversy.  C.  C.  Green  and  W.  A.  Wilson  a< 
tered  on  the  estate  of  W.  A.  Green  and  were  discharge 
out  having  done  anything  with  the  lands,  except  tha 
the  administrators  once  went  to  Gwinnett  and  lo( 
them.  John  M.  Pittman,  one  of  claimant's  brother 
the  other  administrator  some  papers  relating  to  the  sam< 
ing  title  in  Hiram  Pittman.  The  widow  of  W.  A.  Gr 
claimant,  relinquished  her  dower  in  the  ^^  lands  of  her  i 
huaband^^  without  specifying  what  lands.  In  Decembe 
Evan  P.  Howell,  guardian  of  the  minor  children  of 
Green,  the  first  husband  of  claimant,  applied  for  an  < 
sell  the  undivided  four-fifth  interest  of  said  minors  in 
described  lots  of  land  in  the  county  of  Gwinnett,  as 
the  estate  of  W.  A.  Green,  deceased.    Louisa  S.  HoOj 
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mother  of  said  children,  filed  her  claim.     The  lots  described 
in  the  application  for  the  order  of  sale  are  numbers  two  hun- 
dred and  eighty-nine,  two  hundred  and  ninety,  half  of  lot 
two  hundred  and  sixty-seven,  a  one-third  interest  in  lot  two 
hundral  and  thirty-eight,  and  a  one-third  interest  in  lot  nura- 
^Kjr  two  hundred  and  fifty-nine,  containing  in  all  seven  hun- 
dred and  forty-two  and  two-thirds  acres,  which  are  a  part  of 
the  two  thousand  acres  left  by  Hiram  Pittraan, 

It  appeared  that  the  lands  in  controversy  were  wild  lands, 
before  and  during  all  the  time  of  the  first  coverture,  were 
unenclosed  and  unoccupied.  Upon  this  state  of  facts  the  court 
neld,  that  the  marriage  cast  the 'lands  on  W.  A.  Green,  in 
1854,  and  on  his  death,  in  1859,  they  went  to  his  heirs,  and 
J^ot  to  his  widow  by  survivorship.  On  a  writ  of  error  to  this 
^Qrt,  this  ruling  was  reversed ;  and  on  a  new  trial,  had  at  the 
J^ext  September  term  of  Gwinnett  Superior  Court,  the  guar- 
dian amended  his  application  by  striking  out  the  share  of 
Emily  Pittman,  to-wit:  lots  two  hundred  and  tiiirty-eight 
^'Jd  two  hundred  and  thirty-nine;  and  by  consent  the  plead- 
^^&  were  further  amended  so  as  to  make  John  M.  Pittmau 
*  party  plaintiff  with  the  guardian. 

On  this  state  of  pleadings  the  parties  again  went  to  trial. 

Aoe  evidence  was  the  same  as  before,  except  that  relating  to 

*"®  alleged   partition.     On   this  subject,  W.  T.  Hunnicutt, 

*^om  by  the  plaintiff,  testified  that  he,  Thomas  P.  Hudson, 

**fk  Waits,  Hiram  R.  Williams  and  Thomas  H.  Jones, 

^'^  appointed   commissioners    to   divide  the  lands,    just 

•**^  John  Pittman   came  of  age,  about  twenty-three  years 

•P^    All  acted  but  Jones.     All  now  dead  but  witness  and 

'Williams.     They  made  a  division  by  lot,  and  it  was  agreed 

;    ***^g  the  commissioners  that  Hudson,  who  was  county  sur- 

^%  should  make  a  return  of  it.     The  witness  had  no  per- 

**•!  knowledge  of  his  having  done  so.     This  division  was 

••fc  at  the  old  Pittman  homestead.     None  of  the  heirs  were 

I.  (Mtotyand  no  notices  served  that  witness  knew  of.     The 

i  '^^•ttijswouere  received  their  fees  for  their  services  from  Judge 

I  '^^Mehiasy  the  attorney  who  attended  to  it.    In  this  division 
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the  lands  in  controversy  fell  to  Louisa.  Witness  is  able 
stite  this  clearly  from  having  preserved  a  memorandum 
of  it,  n)ade  for  him  by  Hudson,  at  his  request,  that  he  mi] 
show  it  to  the  heirs.  Pie  put  this  away  behind  his  clock, 
tweenthe  logs,  where  it  was  found  about  two  years  ago,  wl:»  ^n 
repairing  his  house.  A  commission  was  sent  to  witness  to  ^B-^ifc 
as  commissioner.  It  was  from  the  inferior  court,  or  court.  of 
ordinary. 

The  testimony  of  this  witness  was  objected  to  op  thegrocaMd 
that  the  division  could  not  be  shown  by  parol,  but  lAUSt 
appear  from  the  record ;   upon  which  Evan  P.  Howell  testi- 
fied   that  the  court-house  And  all  the  records  of  Gwinoefi 
county  were  destroyed  by  fire;  he  had  made  full  search,  and 
could  not  find  the  record ;  upon  which  the  court  overruled 
.the  objection,  and  admitted  the  testimony  as  above  given. 

John  M.  Pittman  was  sworn  for  the  plaintiffs,  and  testified 
that  when  he  came  of  age,  he  employed  Judge  Hutchins,  who 
was  the  attorney  of  Dr.  Hoyle,  as  guardian,  to  attend  to  hav- 
ing the  land  divided  for  witness,  and  witness  paid  him  for  his 
services.     The  land  was  divitled  by  order  of  court,  according 
to  valuation.     Louisa  got  more  land  in  acres  than  witnesa — " 
about  twice  as  much  in  acres.     Has  no  knowledge  of  the  di- 
vision, except  what  he  was  told  by  the  commissioners,    ^l^^^^ 
ness  wiis  living  at  Decatur  at  the  time,  and  shortly  afterwarcl^j 
now  twenty-three  years  ago,  he  moved  up,  and  took  i^oea^' 
sion  of  his  part,  and  has  lived  there  ever  since.     Soon  afk^' 
Green's  marriage  with  Louisa,  he  came  up  to  Gwinnett  to  ^^ 
about  the  lands.     He  left  witness  in  charge  of  the  land,    f^^ 
exercised  ownership  over  the  land  ;  and  when  asked  what  a^^ 
of  ownership,  the  witness  replied  that  he  claimed  it,  a^^ 
wanted  to  sell  it  to  witness.     Hiram  Pittman  left  a  will.    T*'^ 
will  gave  the  land  to  the  children.     Gi'een  and  witness  we^^ 
together  to  the  record  and  read  the  will.     Soon  after  HinB-*'* 
Pittman  died,  the  executor,  who  was  a  brother  of  testato^* 
came  up  from  Columbia  county,  where  he  lived,  and  divicJ^ 
the  personalty,  but  did  nothing  with  the  land.     Witness  ^*^ 
not  give  in  the  land  in  controversy  for  taxes  as  repres«iti''S 
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reen.  There  were  some  old  houses  on  the  land  built  by  the 
iidians,  but  no  tenant  in  them  or  actual  possession  by  any 
ue  in  the  life-time  of  Green.  Lots  two  hundred  and  sixty- 
ne  and  two  iiundred  and  sixty-five  were  no  part  of  Hiram 
^ittman's  estate.  He  only  had  a  mortgage  on  them,  and  they 
irere  not  included  in  the  division. 

The  testimony  of  this  witness  as  to  all  that  took  place  be- 
tween him  and  Dr.  Hoyle,  and  between  him  and  W^  A. 
Green,  both  being  dead,  was  objeeted  to.  The  objection  was 
overfuled,  and  the  testimony  admitted. 

The  claimant  put  in  evidence  certain  tax  returns  of  W.  A. 
Green,  made  in  Fulton  county,  for  the  years  1858  and  1859, 
showiDg  that  he  did  not  give  in  the  lands  in  question  for 
taxes. 

The  court  charged  the  jury,  amongst  other  things,  that 
^ere  was  a  presumption  of  law  in  favor  of  the  regularity  of 
^"6  proceedings,  the  court-house  being  burned,  with  all  the 
^^^oords.    That  if  there  was  a  division  of  the  lands  under  the 
«w,  then  the  part  set  apart  to  her,  (Louisa,)  became  hers  in 
^veralty.     And  further,  that  if  there  was  such  division,  un- 
^ler  the  law,  the  land  being  wild  land,  vested  in  the  husband, 
on  marriage,  without  reduction  to  possession. 
The  jury  found  for  the  plaintiffs. 
There  was  a  motion  for  new  trial  on  the  grounds : 
Ist  Verdict  strongly  and  decidedly  contrary  to  evidence. 
2d.  Because  the  court  erred  in  admitting  the  testimony  of 
•ohn  Pittman  touching  matters  occurring  between  him  and 
^^n,  the  latter  being  dead. 
3d.  Because  the  court  erred  in  charging  as  above  set  forth. 
The  motion  for  new  trial  was  overruled,  and  claimant  ex- 
*Pted. 

BnxYER  &  Brother;  T.  W.  Hooper;  N.  L.  Hutchins, 
**  pl^tiff  in  error. 

*lin  If,  Pittman  was  not  a  competent  witness :  Code^  sec. 

t  ?^*    '^'^^  Pittman  was  a  witness  "in  his  own  favor."     It 

'^wii  tiiat  18  made  the  test  by  the  statute :  Crenshaw  v«.  Rob- 
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inson^  37  Ga.,  118.     The  cause  of  action  in  issue  and  on  tr 

was  the  alleged  partition.  John  Pittman  and  the  deoeas^^^ 
Green,  were  of  opposite  or  adverse  sides  on  that  quest! 
Perry  vs.  Hodnett,  38  Ga.,  106.  It  is  no  reply  that  in  t 
case  the  special  fact  exists  that  the  testimony  of  Pitlman 
if>  give  the  land  to  Green's  children  and  heirs  rather  than  f 
widow.  The  case  is  within  the  letter  of  the  statute : 
nier  vs.  Say  re,  45  Ga.,  472;  Veal  V8.  Veal,  45  /6id.,  5/ 
The  testimony  of  Pittman  seeks  to  set  up  something  agai 
the  act,  character  or  estate  of  Green,  which,  if  alive,  he  migt 
have  controverted :  McCay,  J.,  in  Willingham  V8.  Smith,  4 
Ga.,  584.  John  M.  Pittman  was  not  only  a  party  to  tt 
cause  of  action  in  issue  and  on  trial,  to -wit:  the  partUionfhfi 
he  was  also  a  party  to  the  record:  Johnson  vs,  McCombs,  4^ 
Ga.,  122.  In  order  to  defeat  the  wife's  right  of  survivorship^^ 
the  husband  must,  during  the  coverture,  have  asserte<l  hi»  ^ 
marital  rights  and  dominion  over  the  property  by  reducing  v  ^ 
to  actual  jwssession:  Bell  vs.  Bell,  1  Kelly,  637;  Sayre  anc^^ 
Sayre  vs.  Flournoy,  adra'r,  3  Kelly,  449,  450;  Stephens 
Belle,  4  Gti.,  323;  Bishop  on  Law  of  Married  Women, 
71,  and  cases  there  cited;  Corley  vs.  Corley,  22  Ga.,  181 
Chap  pell  vs.  Causey,  11  /6id.,  26;  Lowe  vs.  Codey,  29 
117;  3  Kelly,  205;  5  Johnson's  Chancery  R.,  196;  1  Kell 
343;  9  Vesey,  174;  12  Ibid.,  497;  42  Miss.,  1;  30  Ga.,  7 

Peeples  &  Howell;  Clark  &  Pace;  T.  M.  Peepl 
for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  Howell,  as  gu««.T- 
dian  of  the  four  minor  children  of  W.  A,  Green,  decea8^5<J| 
was  proceeding  to  sell  certain  described  lands,  under  an  ord^ 
of  the  ordinary  for  that  purpose,  as  the  property  of  said  rair»<^^ 
children,  which  said  lands  were  claimed  by  Louisa  S.  Hoo|>^''> 
formerly  Ix)uisa  S.  Green,  and  widow  of  W.  A.  Green,  cle- 
ceased.  On  the  trial  of  the  claim  case,  the  jury,  under  tJ^^ 
charge  of  the  court,  found  a  verdict  against  the  claimant      -^ 
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otioD  was  made  for  a  new  trial  on  the  several  gronudh 
>rlh  in  the  rfeeord,  which  was  overruled  by  the  court,  j 
le  claimant  excepted.     There  are  but  two  questions  made 
tie  record  which  it  is  necessary  for  us  to  consider:  First, 
t>  the  competency  of  John  M.  Pittman  to  testify  in  the  cai 
nd  8eoond,  whether  the  title  to  the  land  in  controversy  Wi 
he  property  of  W,  A.  Green  at  the  time  of  his  death,  by  vii 
ue  of  bis  marital  rights,  or  whether  the  claimant,  as  hi 
^idow,  was  entitled  to  the  land  as  the  survivor  of  her  de- 
eased  husband. 

1.  Was  Pittman  a  competent  witness?     Our  evidence  act 

•blares  where  one  of  the- original  parties  to  the  contract  or 

^^^  of  action  in  issue  or  on  trial  is  dead,  the  other  party 

Wl  not  be  admitted  to  testify  in  his  own  favor.  ♦  The  parties 

^  the  issue  on  trial  in  this  case  were  the  heirs-at-law  of 

''cen,  his  minor  children,  represented  by  their  guardian,  on 

™6  one  side,  and  Mrs.  Hooi>er,  the  claimant,  on  the  other — 

"  the  parties  being  in  life.     It  is  true  the  minor  children 

^im  title  to  the  land  as  the  heirs-at-law  of  Green,  their 

W,  who  is  dead.     Pittman  was  offered  as  a  witness  in 

^port  of  the  title  of  the  heirs  to  their  land,  as  well  as  in 

port  of  the  title  to  his  own  land,  which  was  not  in  con- 

erey  in  the  issue  on  trial.     The  witness  was  offered  to 

e  a  division  of  the  estate  of  Hiram  Pittman  during  the 

ne  of  Green;  the  witness  and  Green,  the  father  of  the 

children,  having  derived  their  title  to  the  respective 

of  land  claimed  by  them  under  the  last  will  and  testa- 

>f  Hiram  Pittman,  deceased.     In  our  judgment,  the 

was  competent  to  testify  in  favor  of  the  minor  chil- 

the  issue  then  on  trial  before  the  court. 

hen  this  case  was  before  this  court  on  a  former  occa- 

iacts  were  so  imperfectly  stated  in  the  record  then 

\,  tliat  it  was  impossible  to  ascertain  what  were  the 

ta  of  the  parties.     We  therefore  ordered  a  new  trial, 

e  &otB  could  be  ascertained  as  clearly  as  }K)ssible  in 

\e  &ct  that  the  court-house  in  the  county  in  which 

situate,  containing  all  tlie  records  and  proceed- 
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iiigs  appertaining  thereto,  liad  been  destroyed  by  fire, 
parties  have  been  made,  and  upon  the  last  trial  add! 
facts  were  disclosed  which  enables  us  to  understand  wlu 
the  legal  rights  of  the  parties  to  the  land  in  dispute.  I 
appears  from  the- evidence  in  the  record  that  Hiram  Pii 
died  in  1837  or  1838,  leaving  four  children,  one  of  wh- 
now  Mrs.  Hooper,  the  claimant;  that  Hirara  Pittman 
will,  by  which  he  devised  his  lands  to  his  four  childre 
eluding  the  land  in  dispute;  that  after  the  death  of  her  £ 
Louisa,  the  claimant,  intermarried  with  Green,  in  1854 
died  in  1859,  leaving  the  minor  children  now  claimin 
land  in  dispute,  as  his  heirs-at-law.  Subsequent  t 
death  of  Green,  Louisa  intermarried  with  Hoo|)er,  and 
claims  her  fehare  of  the  land  devised  by  her  father^ 
to  her  and  her  brothers  and  sisters,  on  the  ground  that  C 
her  first  husband,  never  reduced  her  share  of  his  land  k 
session  during  his  life-time,  and  that  it  survived  to  hei 
did  not  pass  under  the  law  to  his  children  by  her,  who 
his  legal  representatives.  Aft;er  the  death  of  her  father,  t 
Pittman,  she,  with  the  other  devisees  under  his  will,  he) 
land  as  joint  tenants,  or  as  our  law  now  stands,  as  tena 
common,  and  the  question  is  whether,  under  the  law  as 
isted  at  the  time  of  her  intermarriage  with  Green,  he  acq 
a  title  to  the  land  by  virtue  of  his  marital  rights.  The 
tion  is  not  whether  she  would  be  entitled  to  assert  the 
equity  in  a  court  of  equity  as  against  her  husband,  or  aj 
her  husband's  creditoi's,  as  was  the  case  of  Bell  vs.  1 
Kelly* 8  Reports,  637,  and  that  class  of  cases;  but  did  tli 
to  her  real  estate,  devised  under  her  father's  will,  beeoin 
ted  in  and  pass  to  her  husband  on  her  intermarriage 
Green?  The  act  of  1789  declares  that  in  cases  of  inte 
riage  since  the  22d  day  of  February,  1785,  the  real  esta 
longing  to  the  wife  shall  become  vested  in  and  pass  i 
husband  in  the  same  manner  as  personal  property  doth 
in  cases  of  the  death  of  the  husband  thereafter,  intestaU 
without  will,  the  said  estate  shall  descend  and  become 
)ect  to  distribution  in  the  same  manner  as  personal ; 
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erty:  Cobb's  Digest,  305;  Jones  va,  Peavy,  29  Georgia 
BeportSy  58 ;  Shipp  vs.  Wingjield,  46  Georgia  Reports,  593 . 
Rogers,  trustee,  vs.  Cunningham,  51  Georgia  Reports,  40. 
That  the  real  estate  which  was  devised  to  her  by  her  fath- 
er's will  belonged  to  Louisa  at  the  time  of  her  intermar- 
riage with  Green,  cannot  be  disputed,  from  the  evidence  now 
contained  in  the  record,  however  doubtful  it  might  been  from 
the  evidence  before  us  on  the  former  hearing  of  the  case.  The 
evidence  is  pretty  clear  that  there  was  a  division  of  the  land 
Between  the  devisees  under  the  testator's  will,  and  that  Louisa's 
^re  was  set  apart  to  her,  and  being  wild  land,  her  husband 
^noed  it  to  possession  so  far  as  the  same  was  capable  of  be- 
^6  reduced  to  possession  after  his  intermarriage  with  her. 

3.  It  also  appears  from  the  evidence  that  shortly  after  the 
"eath  of  Hiram  Pittman,  the  testator,  in  1838,  his  executor 
d'vided  the  personal  estate  amongst  the  legates  thereof,  and 
*ftef  such  a  la|>se  of  time,  the  legal  presumption  is  that  the 
entire  estate  of  the  testator  was  distributed  amongst  his  lega- 
^and  devisees,  and  that  each  one  received  his  or  her  share 
hereof  with  the  assent  of  the  executor,  the  more  especially  as 
^*^e  of  the  devisees  under  the  will  has  been  in  the  possession 
^^  his  distributive  share  of  the  land  for  twenty-three  years. 
•^D  view  of  the  facts  of  this  case,  as  now  disclosed  by  the  re- 
I.  ^^  before  us,  Louisa's  share  of  the  land  devised  to  her  by 
*er  father's  will,  (the  same  being  wild  lands)  vested  in  Green, 
"^  first  husband,  on  her  intermarriage  with  him,  and  at  his 
^^^,  intestate,  descended  to  and  became  subject  to  distribu- 
^  amongst  his  heirs-at-law,  and  did  not  survive  to  her. 
I^  the  judgment  of  the  conrt  below  be  affirmed. 


*^  P.  Steed,  plaintiff  in  error;  vs.  Berry  H.  Loveless 

ei  al,,  defendants  in  error. 

'^  A,  in  January,  1864,  borrowed  Confederate  money,  to  be  returned 
vtdiort  Ume,  and  after  the  passage  by  the  Confederate  congress  of 
**lMrfef  bonding  the  currency,  lo-wit:  in  February  or  March,  ten- 
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his  occurred  on  Saturday.  Terry's  agent  reported  to  his 
•incipal  what  bad  occurred.  On  the  following  Monday 
erry  collected  together  $1,000  00  in  five  dollar  bills,  and  on 
le  next  day  tendered  the  amount  due  to  plaintiff.  He  again 
ifused  to  accept  it,  saying  it  was  troublesome  and  expensive 
>  bond  it.  Terry  offered  to  bond  it  for  him.  He  refused 
lis.  Terry  then  told  him  he  must  get  his  money  by  law. 
L  few  days  thereafter,  Terry  bonded  the  money  and  received 
certificate  therefor.  It  was  not  bonded  for  plaintiff.  The 
Qoney  was  never  worth  anything  to  Terry. 

The  court  charged  the  jury,  "that  the  offer  of  Confederate 
Boney  in  payment  of  a  debt  was  not  a  legal  tender,  unless 
the  intention  of  the  parties  to  the  contract  was  to  pay  in  that 
currency.    That  if  the  defendant  failed  to  keep  the  money  for 
the  plaintiff,  or  to  dei)osit  it  where  he  could  get  it,  and  funded 
or  bonded  the  same  for  his  own  use  and  benefit,  and  it  was 
lost,  the  loss  cannot  be  attributed  to  the  act  of  the  plaintiff." 
The  jury  found  for  the  defendants.     The  plaintiff  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  evi- 
uence  and  the  charge  of  the  court.     The  motion  was  over- 
ruled, and  the  plaintiff  excepted. 

This  case  was  tried  before  Judge  Underwood.     The  motion 
for  a  new  trial  was  heard  by  Judge  Buchanan. 

W.  A.  Turner;  J.  S.  Bigby,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

McCay,  Judge. 

*f  the  defendants  had  any  equity  arising  from  this  tender 
«  we  Confederate  money,  and  the  subsequent  loss  of  it,  it  is 
WIPto  OS  that  they  lost  it  by  the  announcement  to  the  plain- 
*^lfter  he  had  refused  to  receive  it,  that  he  must  get  his 
^•HWjrifow  by  going  to  law  for  it.  When  a  debt  was,  as  this 
^Awn  the  nature  of  it,  payable  in  Confederate  money,  and 
^PWlaoii6y  was  tendered  and  refused,  and  the  party  tendering 
Akptdit  Bumey  always  ready  for  the  creditor  until  it  was  lost, 
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I  can  see  some  equity  in  his  favor.     But  in  this  case  the 
gave  to  the  creditor  distinct  and  emphatic  notice  that  he  womjmI 
not  keep  it  for  him;  that  he  would  appropriate  it  to  his  o^va 
purposes.     That  is  the  inevitable  conclusion,  from  his  declara- 
tion, that  the  law  alone  should  be  the  plaintiff's  redress. 

Much  miglit  be  said  against  any  equity  arising  from  this 
tender.  A  very  heavy  blow  to  the  currency  in  circi^lation 
was  given  by  the  tax  act  after  this  money  was  borrowed,  and 
before  it  was  tendered,  and  was  a  hard  case  on  the  plaintiflT  to 
insist  on  his  taking  the  money  at  tfie  time,  and  we  are  not 
clear  that  the  bonding  of  it  by  the  defendant  in  his  own  name 
was  not  an  appropriation  of  it  to  his  own  use.  .  There  couW 
arise  no  equity  in  favor  of  the  defendants  if  this  money  had 
been  used  by  the  defendant,  so  as  tliat  he  got  the  value  of  i^ 
The  equity  arises,  when  it  does  arise,  from  the  damage  com- 
ing to  him  by  the  refusal  to  take  the  money.  We  pat  our 
judgment  in  this  case,  however,  on  the  waiver  and  with- 
drawal of  the  tender  by  the  declaration  that  the  plaintiff 
must  get  iiis  money  by  law. 

Judgment  reversed. 


Macon  and  Augusta  Railroad  Company,  plaintiff  i** 
error,  va,  William  J.  Vason  et  aL,  executors,  defendants 
in  error. 

Where,  in  the  year  1860,  subscription  was  made  to  the  stock  of  •  ^' 
road  company,  subject  to  such  future  calls  as  might  be  made  bj  ^ 
directors,  and  such  calls  were  made  after  June  1st,  1865: 

ffeldf  that  the  right  of  action  for  the  amounts  due  under  such  calls  did 
not  accrue  until  after  June  Ist,  1865,  and  therefore  suits  brought  there- 
for must  be  controlled  by  the  statutes  of  limitation  as  embraced  i* 
the  Code,  and  not  by  the  act  of  March,  1869. 

Contracts.     Statute  of  limitations.     Stock.     Before  Jodg* 
Gibson.     Richmond  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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cx)K  &  Webb,  for  plaint! S*  in  error.       ^ 

IRNES& Gumming;  Claiborne Snead ;  W.  A.  Wal- 
J.  C.  C.  Black,  for  defendants. 

ARNER,  Chief  Justice. 

lis  was  an  action  brought  by  the  plaintiff  against  the  de- 
ints  to  recover  the  amount  of  unpaid  stock  due  the 
itiff.by  defendant's  testator.  It  appears  from  the  record 
the  defendant's  testator  subscribed,  on  the  28th  of  Sep- 
)er,  1860,  for  one  hundred  shares  of  the  capital  stock  in 
)Iaintift's  company,  subject  to  such  future  calls  as  might 
lade  by  the  directors  of  the  company  in  pursuance  of  its 
ter;  that  a  call  was  duly  made  on  the  defendants  by  the 
Jtors  of  said  company  for  the  payment  of  twenty  per  cent, 
lid  subscription,  amounting  to  the  sum  of  $2,000  00,  on 
1st  of  August,  1866,  which  defendants  refused  to  pay; 
a  further  call  was  made  on  the  defendants  for  the  pay- 
tof  twenty-five  per  cent,  of  said  subscription,  amounting 
le  sum  of  $2,500  00,  on  the  20th  of  February,  1868, 
■h  the  defendants  refused  to  pay ;  that  a  further  call  was 
B  on  defendants  to  pay  twenty  per  cent,  of  said  subscrip- 
amounting  to  the  sum  of  $2,000  00,  on  the  10th  of  Sep- 
>er,  1869,  which  they  refused  to  pay ;  that  suit  was  com- 
3ed  by  the  plaintiff  against  the  defendants  to  recover  the 
lot  due  for  said  calls  on  said  stock  subscription,  on  the 
of  December,  1869;  that  subsequently,  on  the  19th  of 
1, 1872,  that  suit  was  dismissed  by  the  court,  for  failure 
le  plaintiff  to  file  an  affidavit  of  the  payment  of  taxes,  as 
ired  by  the  act  of  1870,  which  judgment  of  dismissal 
hrooght  up  to  this  court  and  affirmed  ;  that  afterwards, 
it:  on  th^  11th  of  January,  1873,  and  within  six  months 
the  rendition  of  the  judgment  of  this  court  affirming  the 
Bkent  of  dismissal,  the  suit  on  said  claim  was  recommenced 
HaUe  to  the  then  next  term  of  the  court.  To  this  sec- 
MtioD  die  defendants  pleaded  the  statute  of  limitations  of 
'i  and  also  filed  the  plea  of  res  adjudicata  as  to  the  dia- 
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missal  of  the  former  action^  which  pleas  the  court  sustai 
and  the  plaintiff  excepted.  The  construction  which  this  c 
has  heretofore  given  to  the  act  of  1869,  is  that  in  all  cas< 
which  the  right  of  action  accrued  prior  to  the  1st  of  J 
1865,  when  dismissed  could  not  be  recommenced  within 
months,  as  provided  by  the  2932d  section  of  tthe  Code, 
that  all  cases  in  which  the  right  of  action  has  accrued  5 
the  1st  of  June,  1865,  are  to  be  governed  and  controlled 
that  section  of  the  Code,  as  to  recommencing  the  suit  wi 
six  months  after  the  dismissal  of  the  former  suit.     The  r 

^  of  action  in  the  case  now  before  us  did  not  accrue  to 
plaintiff  until  the  call  was  made  by  it  upon  the  defendanl 
pay  the  subscription  of  their  testator  for  the  stock  subscri 
by  liim.  The  right  of  action  of  the  plaintiff  accrued  t 
not  from  the  date  of  the  subscription  to  the  stock,  in  U 
but  from  the  date  of  the  defendant's  refusal  to  pay  the  ins 
ments  on  that  subscription,  when  called  on  to  do  so,  w 
calls  and  refusals,  as  set  forth  in  the  record,  were  all  e 
since  the  1st  of  June,  1865.  The  plaintiff,  therefore,  hac 
right  to  recommence  its  action  as  it  did,  within  six  mo 
from  the  dismissal  of  the  former  action,  and  \vns  not  ba 
from  doing  so  by  the  act  of  1869. 

The  case  of  the  Macon  and  Augusta  Railroad  Comj 
V8,  Bass  was  cited  by  the  defendant  in  error  as  being  a  d 
ion  of  this  court  which  should  control  the  case  now  befor 
That  case  was  submitted  to  this  court  without  argnmen 

'  the  following  agreed  statement  of  facts,  as  appears  from 
original  bill  of  exceptions  in  that  case:  "That  the  sul)S( 
tion  was  made  before  the  1st  day  of  June,  1865,  and  tlw 
action  for  the  recovery  of  the  same  was  begun  on  the  ... 
of  December,  1869;  that  said  action  was  disu)issed  by 
court  on  the  ground  that  no  aflBdavit  of  payment  of  taxes 
been  filed."  It  was  clearly  apparent  on  the  face  of  the 
of  exceptions  in  that  case  that  the  right  of  action  accrue 
the  plaintiff  prior  to  the  1st  of  June,  1865,  and  it  was  i 
that  statement  of  facts  contained  in  the  bill  of  exceptions 
the  judgment  of  this  court  was  rendered.     It  did  not  ap 
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to  the  court  in  that  ease,  as  it  does  in  the  case  now  before  us, 
that  the  plainliff's  right  of  action  accrued  to  it  offer  the  Ist 
of  June,  1865,  and  that  is  the  difTerence  between  the  two 
cases.  The  majority  of  this  court  has  also  held  that  when  a 
case  had  been  dismi&*jed  for  non-payment  of  taxes,  and  the 
right  of  action  on  which  the  suit  was  brought  was  not  barred 
W  tlie  statute  of  limitations,  the  plaintiff  could  move  the 
court  to  have  his  case  reinstated  on  the  docket,  from  which  it 
had  been  dismissed,  before  the  statute  of  limitations  had  barred 
his  right  of  action  in  that  suit. 

We  therefore  reverse  the  judgment  of  the  court  below  in 
Wfitaining  the  defendant's  plea  of  the  statute  of  limitations  of 
1869,  and  the  plea  of  res  acljudiciUa  to  the  plain tiff*\s  action, 
asset  forth  in  the  record.  In  relation  to  the  plea  of  Confed- 
^te  money,  as  that  question  was  not  argued  before  us,  we 
express  no  opinion  in  regard  to  it.  * 
-Let  the  judgment  of  the  court  below  be  reversed. 


Benjamin  H.  Bigham,  plaintiff  in  error,  vs.  John  Gor- 
ham, defendant  in  error. 

"oere  under  the  cbarges  of  an  injunction  bill,  the  complainant  has  a 
Cieir  right  to  the  injunction  prayed  for,  and  on  a  rule  to  show  cause 
^9  defendant  does  not  fuHy  answer  the  material  charges,  or  answers 
*^»nentatively,  it  is  not  error  in  the  judge  to  grant  the  injunction, 
^(Ithis  is  especially  so  if  the  charges  in  the  bill  make  a  case  of  fraud. 

Injunction.     Fraud.     Before  Judge  Buchanan.     Troup 
^nljr.    At  Chambers.     September  22d,  1874. 

Gorham  filed  his  bill  against  Bigham,  making,  in  brief,  this 
••*!  In  April,  1860,  complainant  purchased  from  Samuel 
h  Wid  J,  W.  Akers,  a  tract  of  land  in  Troup  county,  taking  a 
*ri  therefor  and  giving  his  notes  for  the  purchase  money. 
Afterwards,  during  the  same  year,  complainant  sold  a  portion 
rfftid  land  to  one  B.  M.  Richardson,  for  $3,500  00,  giving 
You  ui.  22. 
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him  a  deed  thereto  and  taking  his  notes  for  the  pnrcb^ci 
money,  which  was  to  be  paid  in  six  payments,  the  fiist  Kio 
being  for  $507  50,  and  due  January  Ist,  1861.     An  arrar>g>< 
ment  was  then  made  between  the  said  Akers  and  their  at^tor 
ney,  the  defendant,  of  the  one  part,  and  eomphiinant  of   the 
other,  by  wliich  the  Richardson  notes,  indorsed  by  complain- 
ant, were   turned   over  to  the   defendant,  representing   the 
Akers,  as   collateral  security  to   secure  the  not^s  given   by 
complainant.     When  the  fii*st  one  of  these  collaterals  becanae 
due,  complainant  notified  defendant  to  institute  suit  thereon^ 
which  was  accordingly  done,  complainant  being  sued  as  indors- 
er.    It  was  subsequently  ascertained  that  Richardson  would  ^ 
unable  to  meet  his  notes,  whereupon  an  agreement  was  enter^^ 
into  between  complainant  and  him  by  which  the  land  was  to  t^ 
returned  and  the  notes  delivered  up.     Accordingly,  Richar^*' 
son,  on  the  back  of  the  deed  executed  by  complainant,  trai*^' 
fcrred  and  relinquished  to  him  all  claim  on  the  laud,  a*"*^ 
complainant  delivered  to  him  all  of  his  notes  except,  perha l^^* 
the  one  upon  which  suit  had  been  brought,  and  if  this  \V^* 
not  returned,  it  was  due  to  the  fact  that  it  was  inaccessiL^'^* 
But  whether  delivered  up  or  not,  the  trade  between  Ricliar"*^*' 
son  and  complainant  was  canceled,  as  was  well  known  \yot^ 
to  the  Akers  and  defendant,  and  assented  to  by  them.    Cor^' 
plainant  has  since  paid  Akers  in  full  for  the  land,  princip^' 
and  interest.     It  was  also  well  understood  between  complain* 
ant  and  the  defendant  that  the  suit  pending  against  Richaru- 
fion,  as  maker,  and  complainant,  as  indorser,  on  the  aforesai" 
note  should  be  considered  settled  and  at  an  end.     Notwith- 
standing this  agreement,  said  defendant,  without  the  knowl- 
edge or  consent  of  complainant,  allowed  said  case  to  reniaifl 
upon  the  dockets  of  Troup  superior  court  until  the  May  term, 
1866,  when  he  entered  a  judgment  in  his  own  favor  ihereofl. 
Execution  issued  on  this  judgment  on  June  2d,  1866,  but 
complainant  never  heard  either  of  the  judgment  or  of  tb^ 
execution  until  early  in  the  year  1873,  when  defendant  men* 
tioned  the  subject  to  him.     A  levy  was  made  on  April  7tn, 
1869,  on  lands  which  had  formerly  belonged  to  complainafl^ 
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and  to  which  he  had  given  a  title  with  warranty,  but  no  no- 
tice thereof  was  ever  given  to  him.  Defendant  did  not  have 
said  note  in  his  possession  at  the  time  he  entered  the  judg- 
ment in  the  suit  against  complainant  and  Richardson.  Said 
levy  is  now  being  pressed  to  a  sale.  Waives  discovery,  and 
pravs  the  writ  of  injunction. 

The  answer  of  the  defendant  presented  in  a  most  plausible 
manner  the  improbability  of  the  facts  alleged  in  the  complain- 
ants bill;  stated  that  his  recollection  of  the  circumstances  un- 
der which  he  came  into  possession  of  the  note  was  very  indis- 
tinct, but  failed  to  deny  s|>ecifically  and  positively  the  material 
fects  charged  therein. 

The  chancellor  ordered  the  injunction  to  issue,  and  the  de- 
fendant excepted. 

2'  H.  Bigham;  C.  W.  Mabry,  for  plaintiff  in  error. 

Terrell  &  Lonoley,  for  defendant. 

McCay,  Judge. 

^he  defendant's  answer  does  not  meet  fairly  and  fully  the 
charges  of  the  bill.  The  main  point  of  the  complainant's 
^"*^y  is  the  fact  that  the  note,  the  foundation  of  the  judg- 
l^^ent  sought  to  be  enjoined,  was  the  property  of  the  payee  of 
^*  •t  the  time  of  the  rcscision  of  the  land  trade,  and  was  in 
^'  Bigham's  possession  only  as  the  agent  of  the  payee,  and 
^  included  in  the  settlement.  If  this  be  so,  the  defendant 
'''*%ht  well  fail  to  appear  and  defend,  as,  according  to  his  state- 
J*^taud  belief,  it  was  settled.  This  prime  fact  is  not  denied 
^  terms.  Mr.  Bigham  only  says  he  believes  to  the  contrary; 
••^the  bad  at  that  time  money  to  invest,  and  he  believes  he 
^f^t  the  note.  We  do  not  think  it  was  error  in  the  judge, 
^^^  these  circumstances,  to  hold  up  the  injunction  until  the 
**«)ald  be  submitted  to  a  jury.  This  court  will  not  al- 
^•y*  interfere  to  overrule  the  court  below  in  refusing  an  in- 
'^''^tioOy  because  the  defendant  in  his  answer  meets,  even  by 
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a  full  denial,  the  (jliarges  in  the  bill.     E8|)eeially  in  caoo  j^ 
alleged  fraud  will  a  judgment,  keeping  open  the  ca^je  fi 
lu»aring,  be  sustained. 
Judgment  aflirmed. 


Joseph  &  Brother,  plaintiffs  in  error,  vs,  Abraham  Srrtr^zzis, 

defendant  in  error. 


1.  An  afRdavit  to  the  effect  that  the  defendant  is  indebted  to  the  plaf  -m^iiff 
for  the  unpaid  purchase  money  on  the  bill  of  particulars  thereto      *"' 
nexed  and  marked  exhibit  *'a,''  in  the  sum  of  $2t>9  75.  and  that  je^Aid 
defendant  is  now  in  possession  of  part  or  all  of  the  aforesaid  prop^^  ^^* 
is  insufticient  to  base  an  attachment  thereon,  under  section  3204  of         ^^ 

.  Code. 

2.  Where  the  defendant  has  voluntarily  appeared  and  pleaded,  the  pl.^^^"** 
tiff  is  entitled  to  proceed  for  a  verdict  and  general  judgment,  e-  '^*^° 
though  the  attachment  has  been  dismissed. 

Attachment.     Pleading.     Before  Judge  James  JohnsC^^^' 
Muscogee  Superior  Court.     May  Terra,  1874. 


Isaac  Joseph  made  affidavit  as  follows:  "Isaac  Joseph, cr^^"® 
of  the  firm  of*  Joseph  &  Brother,  com|)osed  of  Moses  Joscr  J*" 
and  the  said  Isaac,  comes  before  the  undersignetl,  and  on  oe*-^'* 
saith  that  Abniham  Stein  is  indebted  to  said  firm  of  Joi^I^'* 
&  Brother  for  the  unpaid  purchase  money  on  the  bill  of  p^*'* 
ticulars  hereto  annexed  and  marked  exhibit  'a/  in  the  s^^^ 
of  $269  75,  and  that  said  Abraham  Stein  is  now  in 
sion  of  part  or  all  of  aforesaid  property." 

To  this  affidavit  were  attached  the  usual  bond  and  the 
cess  of  attachment.  Then  followed  a  bill  of  i)articulars  ■*^' 
goods  sold  by  plaintiffs  to  defendant  to  the  amount  of  $524  ' «'» 
with  credits  thereon  aggregating  $255  00,  leaving  a  bal»i*^ 
due  of  §269  75. 

For  the  remaining  facts,  see  the  decision. 

Blandford  &  Garrard,  by  Henry  L.  Bennixo,  fi"* 

plaintiffs  in  error. 
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Cjiarles  Colkman;  Thountox  &  Grimes,  by  Peabody 
z  Brannox,  for  defendant. 

AVarxer,  Chief  Justice. 

This  was  an  atLicliment  sue<l  out  by  the  plaintiffs  against 
the  defendant  untler  the  provisions  of  the  3293d  section  of 
the  Code.  At  the  trial  of  the  case,  the  defendant  naade  a 
Diotion  to  dismiss  the  attachment  because  the  affidavit  was 
iJot  sufficient,  which  motion  the  court  sustained,  dismissed  the 
attachment,  and  plaintiffs  exc»epte<l.  The  plaintiffs  then  pro- 
posed to  go  before  the  jury  for  the  purpose  of  obtaining  a 
verdict  and  general  judgment  against  the  defendant,  he  hav- 
^og  apiHiared  and  pleaded  the  general  issue.  The  court  refused 
fallow  them  to  do  so,  holding  that  inasnmch  as  the  attach- 
ment had  been  dismissed  for  a  defective  affidavit,  the  whole 
^^  was  out  of  court:  whereupon  plaintiffs  excepted. 

^'  We  find  no  error  in  dismissing  tlie  attachment.  The\ 
^ffidavit  did  not  state  that  the  plaintiffs'  debt  was  due,  nor  did  ] 
^^  sufficiently  describe  the  property  in  the  possession  of  the  J 
defendant. 

^'  But  in  our  judgment  the  court  erred  in  not  allowing  the 
PWritiffs  to  go  to  the  jury  for  the  purjwse  of  obtaining  a  ver- 
dict and  general  judgment  against  the  defendant.  Tlie  de- 
*^lant  had  notice  of  the  attachment  w^hen  he  apjwared  and 
^W  his  plea  to  the  plaintiffs'  declaration,  without  any  pro- 
^^tion  therein  as  to  the  sufficiency  of  the  attachment  pro- 
*^ings,  and  no  good  reiison  occurs  to  us  why  the  plaintiffs 
"^Id  not  have  a  general  judgment  upon  their  declaration 
•8*u»t  the  defendant,  upon  proof  of  their  demand,  notwith- 
***<Hng  their  attachment  had  been  dismissed.  The  defend- 
^*  appeared  in  court  and  filed  his  plea  to  the  plaintiff's  ac^ 
^%  and  whether  he  appeared  there  in  pursuance  of  a  written 
•**><*  given  to  him  by  the  plaintiffs  of  the  {wndency  of  the 
**Wiment  and  of  the  proceedings  thereon,  as  provided  by 
*•  3309th  section  of  the  Code,  or  whether  he  voluntarily 
^Paived  and  pleaded  to  the  action  without  such  notice^  still  lie 
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was  before  the  court  in  person,  and  a  party  defendant  to    the 
suit,  having  filed  his  plea  to  the  merits  thereof,  and  when  that 
is  the  case,  the  section  of  the  Code  before  cited  declares  that 
no  declaration  shall  be  dismissed  because  the  attachment  may 
have  been  dismissed  or  discontinued,  but  the  plaintiff  sliall 
be  entitled  to  judgment  on  the  declaration  firled,  as  in  other 
cases  at  common  law,  upon  the  merits  of  the  case. 
Let  the  judgment  of  the  court  below  be  reversed. 


Frank  ^ASTiNas,  plaintiff  in  error,  vs.  The  State  oF 

Georgia,  defendant  in  error. 

1.  In  this  case  it  was  no  abase  of  the  discretion  of  the  court  to  refas^ 
new  trial  on  the  evidence.     The  verdict  is  sustained  by  the  testimoi*^' , 

2.  It  is  not  error  to  refuse  a  new  trial  on  the  ground  of  newly  discove^^ 
testimony,  when  such  testimony  only  goes  to  show  that  a  princ»f^    , 
witness,  who  was  sworn  on  the  trial  against  the  movant,  enteriai**^ 
strong  feelings  of  dislike  toward  him,  and  had  said  he  would  lik9 

see  him  hung. 

Criminal   law.     New   trial.     Before  Judge   BucHAN-^^' 
Coweta  Superior  Court.     March  Term,  1874. 

Frank  Hastings  was  placed  on  trial  for  the  offense  of  mur- 
der, alleged  to  have  been  committed  upon  the  person  of  W^s* 
ley  Camp  on  January  16th,  1874.     He  pleaded  not  guilty- 

Dr.  A.  B.  Calhoun,  D.  H.  Simms  and  John  Lester,  testifi^ 
as  to  the  character  of  the  wound  on  the  body  of  deceased,  his 
position  when  found,  and  the  distance  of  the  l)ody  from  tovffl 
when  discovered.  Dr.  Calhoun  believed  the  wound  on  th« 
head  caused  the  death  of  deceased.  D.  H.  Simms  said  th® 
body  had  begun  to  decompose,  and  was  offensive.  John  I^^ 
ter  corroborated  him. 

ErailyTToung  testified  as  follows:  She  lived  with  prisoner; 
deceased  also  lived  with  prisoner;  worked  in  town  and  came 
home  every  night  to  wait  on  his  father,  who  had  been  crip- 
pled and  was  staying  with  prisoner  until  he  should  recover; 
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le  last  time  she  saw  deceased,  Wesley  Camp,  he  went  to  J 
aa  to  get  a  warrant  for  prisoner,  because  he  had  been  sh 
tg  about  his  house,  and  had  caused  deceaseiVs  father  to  br 
tt  leg  over;  this  was  on  a  Friday  in  January;  on  the  folh 
^g  Tuesday  his  body  was  found;  she  had  heard  prisoi 
'reaten  the  life  of  deceased  three  times;  prisoner  told  ( 
asetl  if  he  ever  caught  him  in  beil  with  his  wife  he  won 
n  him;  heard  him  say  this  three  times;  deceased  told  pri 
cr  that  his  wife  was  old  enough  for  his  mother;  prisont 
^(ened  to  kill  her  if  she  did  not  sleep  with  him;  has  live^ 
prisoner's  house  ever  since  Christmas;  she  sees  spirits;  usee 
See  a  great  many;  it  has  been  a  month  since  she  saw  one; 
^as  black,  had  no  eyes  or  head;  came  up  to  witness  and  did 
hiiig  but  blow;  prisoner  was  at  home  every  night  before 
^shooting,  and  slept  with  his  wife;  has  talked  to  the  proA- 
tor  about  this  citse,  and  never  said  anything  until  he  came 
*€e  her;  on  the  Friday  alludeil  to,  when  prisoner  came 
ue,  he  passed  around  iiis  garden  from  the  direction  of  the 
I,  through  the  pine  thicket;  this  road  was  not  much  used. 
V^illiam  H.  Garrold  testified  that  he  saw  two  negroes  near 
jlace  where  the  boily  was  found;  that  one  of  them  stepped 
s  the  road  and  cut  a  stick,  but  cannot  say  that  prisoner 
he  man;  that  the  smaller  of  the  negroes  had  on  a  short 
coat. 

de  Keller  testifiwl  that  the  last  time  he  saw  deceased 

Captain  Sargent's  store,  on  Friday  before  the  bwly  was 

that  prisoner  stepped  out  and  spoke  to  dece;ised  very 

',  and  they  went  down   towards  Stephen  Sherman's 

hat  deceased  did  not  have  on  black  pants,  but  jeans; 

road  on  which  witness  saw  prisoner  went  to  his  house. 

Miller  testified,  that  on  one  occasion,  prisoner,  late  at 

tpped  to  the  <loor  an<l  fired  otf  his  gun;  that  the  nert 

he  came  back  and  asked  deceased  where  he  had  slept 

before,  and  told  him  if  he  caught  him  in  the  bed 

Fife  he  would  kill  him;  that  he  had  talked  with 

at  her  testimony;  that  he  lived  with  prisoner's  fam- 

d  was  not  marrieil,  and  slept  in  the  same  room  with 
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Emily;  that  the  last  time  lie  saw  prisoner  and  deceased 
gether  they  acted  friendly. 

Lucy  Beadles  testified  that  on  Friday,  before  the  body  ^-« 
found,  prisoner  came  to  her  house,  cfying,  and  told  her  g<rx: 
bye;  said  he  was  obliged  to  leave,  he  could  not  see  any  i;>^*a 
in  his  family. 

Jeft*.  White  testified  that  on  Wednesday  before  the  l>oc/ 
was  fouiul,  prisoner  told  him  there  were  some  i>eople  in  hi 
family  who  were  troubling  him,  and  that  he  intended  to  mas- 
ter his  own  house ;  that  he  would  get  some  of  them  out  of  his 
way  and  leave. 

Burton  Reese  testified  that  a  few  days  before  the  botly  v^^ 
found  prisoner  was  at  the  depot  waiting  for  the  train,  and 
asking  how  long  it  would  be  before  its  arrival. 

Bob  Lucas  testified  that  he  heard  the  testimony  of  Em  iv 
Young,  as  to  the  direction  prisoner  «ime  around  his  gard^°» 
and  it  was  from  the  direction  of  the  body. 

D.  II.  Simms  testified  that  he  arresteil  defendant  in  Atla-'^' 
ta,  some  weeks  after  the  body  was  found ;  that  he  made  ^^ 
effort  to  escape. 

The  prosecution  having  closed,  prisoner  made  his  statera^*^^ 
as  follows:     He  was  on  the  most  friendly  terms  with  the  H^ 
ceased;  took  him  and  his  father  in  his  house  while  the  t>*" 
man's  log  was  healing;  trejite<l  them  kindly,  and  never  s^^ 
anything  wrong  in  deceased  ;  is  innocent  of  killing  him  ;  1>^ 
conduct  in  going  to  Atlanta  he  explained  to  Dr.  Calho«i''» 
from  whom  he  rented  ;  says  he  told  Dr.  Calhoun  that  heooU'" 
not  live  there  as  long  as  white  people  kept  firing  at  iiis  house; 
John  Cooper  had  threatened  to  kill  him,  and  had  fired  at  his 
house  because  he  had  not  voted  right  at  the  municipal  election; 
went  to  Atlanta  to  hunt  a  place  to  live,  because  his  brother 
was  there,  and  was  on  the  streets  every  day,  and  saw  people 
from  Newnan ;  tried  to  get  work  from  Mr.  Cook,  in  Coweta, 
but  his  wife  was  not  willing,  and  wanted  to  go  to  Atlanta. 

The  jury  found  the  defendant  guilty,  and  recommendew 
that  he  be  imprisoned  for  life  in  the  penitentiary.  He  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  evi- 
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clcnce,  and  because  he  had  ret*ently  discovered  that  Emily 
Young,  one  of  the  witnesses  for  the  state,  had  stilted  before 
the  trial  that  slie  would  tar  and  feather  and  burn  him  ;  that 
she  wished  to  see  him  burned,  and  would  like  to  stand  by 
and  see  it  well  done. 

In  support  of  this  last  ground  were  the  usual  affidavits 
showing  diligence,  etc. 

The  motion  was  overruled,  and  defendant  excepted. 

P.  F.  Smith;  Howaud  Van  Epps;  H.  T.  Lewls,  for 
plaintiff  in  error. 

•^'  H.  Cox,  solicitor  general,  for  the  state. 

McCay,  Judge. 

!•  There  is  no  complaint  of  any  error  of  the  court  during 
"'Atrial  of  this  case.  We  are  simply  appealed  to  to  deter- 
niine  whether  the  judge  has  abused  his  discretion  in  refusing  to 
^^  aside  the  verdict  as  contrary  to  the  evidence.  We  have 
^  often  exi)ounded  the  rule  upon  which  this  court  decides 
^^^^  of  this  character,  and  so  often  given  the  reasons  for  it, 
that  we  will  not  again  go  over  the  subject.  The  question  of 
^*®  guilt  of  a  party  before  a  jury  is,  does  the  evidence  ^how 
*^yond  a  reasonable  doubt  that  he  is  guilty  ?  Before  a  judge, 
^a  motion  for  a  new  trial,  the  question  is,  have  the  juyy 
^und  him  guilty  with  such  slight  evidence  of  guilt  as  to  in- 
^'^te  passion,  prejudice,  mistake,  carelessness  or  the  like  on 
*«eirpart?  Before  this  court  the  question  comes  in  still  an- 
^^r shape;  here  it  is:  Has  the  judge,  in  refusing  the  new 
*'W,  80  plainly  erred  in  his  judgment  upon  the  verdict  as  to 
'^^^kehis  decision  an  error  of  law?  H:us  he  so  plainly  mis- 
**fti  the  evidence  as  to  show  that  in  his  judgment  refusing 
^  tfieat  the  venlict  as  the  result  of  passion,  prejudice,  mis- 
^kftorthe  like,  he  has  shown  that  want  of  a  wise  discretion 

1^  mind  judgment  which  a  judge  ought  in  such  cases  to 
**fc9)it?  We  do  not,  in  this  case,  feel  that  the  judge  has 
^^  ened.    We  do  not  think  that,  under  the  facts  of  this  case, 
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an  honest,  sensible  jury  might  not  fairly  come  to  tiie  coiicla- 
sion  that  the  defendant  was  guilty.     He  had,  undoubted  ly,  a 
feeling  of  enmity  to  the  deceased,  and  had  threatened  his  life 
His  enmity,  too,  was  the  result  of  jealousy — a  feeling,  that 
of  all  others,  most  readily  leads  to  crime  and  to  revenge.     He 
was  the  last  jxTson  seen  in  company  with  the  deceased,  anri  at 
the  time  they  were  going  together  towards  the  place  wliere 
the  body  of  the  deceased  was  found.     Two  men,  answering 
closely  the  descri[)tion  of  the  deceased  and  the  prisoner,  wete 
seen,  shortly  after  they  left  town  together,  upon  the  very  un* 
used  road  where  the  body  was  found,  and  one  of  these  meu^^ 
the  larger — was  seen  to  cut  just  such  a  stick  as  would  pro(lu<* 
the  fraction  of  the  skull  which  evidently  caused  the  deatt* 
The  prisoner  was  seen  coming  from  the  very  direction  where 
the  body  was  found.    They  left  town  together  to  go  to  the  sa  f »^® 
house,  and  within  about  the  proper  time  for  the  trip,  the  pris- 
oner got  to  the  house,  and  the  decreased  was  not  with  him,  VLtvi 
was  never  seen  again  alive.     The  condition  of  the  body  fai  rly 
indicated  that  the  death  must  have  occurred  on  the  day  tli^y 
left  town  together,  and  this  is  further  indicated  by  the  fi»ct 
that  the  dec^jased  failed  to  return,  as  was  his  habit,  to  his  in- 
valid father,  and  to  the  house  he  had  left  town  to  go  to.    Al^ 
all  the  strange  conduct  of  the  prisoner  when  he  got  home, 
and  his  sudden  determination  to  leave  his  wife  and  cliildre^i 
and  go  off  never  to  return,  and  to  actually  go,  almost  as  soon 
as  the  determination  was  made,  speak  against  him.    He  leaves 
town  at,  say  ten  o'clock,  with  dece-ased,  goes  home  alone,  an- 
nounces his  determination,  and  is  back  at  the  depot  justaftcf 
twelve  and  is  off  at  one;  and  though  he  makes  a  statement, 
he  leaves  all  these  things  unexplained.     We  cannot  say  that 
here  is  only  slight  evidence  of  guilt,  on  the  contrary,  we  can 
easily  see  how  twelve  men,  acquainted  with  Hie  localities,  ^f^ 
ing  the  prisoner,  and  able  to  estimate  his  identity  with  tli^ 
man  seen  cutting  the  stick,  might  fairly  conclude  he  wa^ 
guilty,  and  how  the  judge,  who,  as  the  evidence  shows,  liv«^ 
in  the  same  vicinity,  and  was,  himself,  acquainted  with  th^ 
localities,  which  it  is  always  difficult  to  describe  so  that  an  ap' 
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dilate  court  can  understand  them,  and  which  are  especially 
infused  in  this  record,  might  well  refuse  to  set  aside  the 
3rdict. 

2.  Nor  do  we  think  the  newly  discovered  testimony  is  of 
le  character  or  imj)or(ance  to  authorize  a  new  trial.  At 
jast,  it  only  tends  to  show  that  the  witness  thought  badly  of 
lie  prisoner,  and  thought  him  guilty  of  this  killing.  If  she 
lid,  her  desire  to  see  him  hung  for  it  was  very  natural ;  for  if 
le  be  the  slayer,  tlie  killing  was  a  very  wicked  and  outrageous 
)ne — a  murder  of  the  blackest  kind,  by  a  large  man  of  a 
Bmall  one,  and  that,  too,  by  surprise,  as  the  deceased  was 
found  with  his  hand  in  his  pocket.  We  doubt  if  the  evidence 
of  what  Emily  said  had  been  before  the  jury  it  would  have 
affected  their  verdict;  and  the  well  settled  rule  is,  that  to  jus- 
tify a  new  trial  for  newly  discovered  evidence,  that  evidence 
Diwst  be  of  such  a  character  as  would  probably  change  the 
result. 

Judgment  affirmed. 


BoBERT  J.  Pugsley,  sheriff,  plaintiff  in  error,  vs.  Thomas 

Drew,  defendant  in  error. 

"oere  the  sheriff  levied  upon  property  of  the  principal  pointed  out  by 
the  secarity,  and  a  clmm  was  interposed  thereto  which  was  snbse- 
^ventlj  dismissed  for  some  technical  defect,  and  the  amount  due  paid 
to  the  plaiiitiflf  in  Ji.  fa.  by  the  security: 

^^1  that  the  sheriff  was  not  liable  to  be  attached  for  contempt  for  fail- 
^og  to  proceed  with  said  execution,  in  the  absence  of  further  instruc- 
wna  from  such  security. 

Sheriff.  Execution.  Principal  and  security.  Contempt. 
«*fi>re  Judge  Hekschel  V.  Johnson.  Emanuel  Superior 
0«irt    April  Term,  1874. 

*or  the  facts  of  this  case,  see  the  decision. 
Cabswell  &  Denny,  for  plaintiff  in  error. 
JcWPHUB  Camp,  by  brief,  for  defendant. 
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Warnkr,  Chief  Justice. 


Tills  was  a  rule  against  the  sheriff  of  Emanuel  county, 
ing  upon  him  to  show  cause  why  he  should  not  pay  to  i^ 
])laintiff  the  amount  due  on  a  certain  described  fi,  fa.  wh^ 
liad  been  placed  in  his  hands  for  collection.     The  sheriff, 
liis  answer  to  the  rule,  stated  that  the  fi.  fa.  was  placed  in  1  • 
hands  by  the  plaintiff;  that  Drew,  one  of  the  defendaif  ^ 
therein,  who  was  security,  pointed  out  a  horse  to  be  levied  (^ 
as  the  projwrty  of  Moon,  the  principal  defendant  in  fi,  f» 
M'hich  was  done  bv  the  sheriff;  the  horse  was  claimed  W 
Brinson,  as  executor  of  Lewis.     When  the  claim  case  cam 
on  for  a  hearing  in  court  it  was  dismissed  for  some  technics 
defect  in  the  claim  pajKirs,  but  what  was  the  defect,  the  reco^ 
does  not  show.     Di'ew  then  paid  the  amount  due  on  the 
fa.  to  the  plaintiff.     After  that  was  done,  Drew,  the  securi 
did  not  give  the  sheriff  any  order  or  instructions  to  proc^^ 
to  make  the  money  due  on  the  fi.  fa.  out  of  Moon,  the  pr 
cipal  defendant  therein,  and  he  deeming  siiid  fi.  fa.  {mid  a^ 
satisfietl,  took  no  further  steps  in  regard  to  the  same,  not  h^ 
ing  had  any  instructions  from  any  one  to  do  so.     On  hear  i 
this  showing  of  the  sheriff,  the  court  granted  a  rule  absol 
against  him  for  the  amount  due  on  the  ^. /a. /  whereup 
the  sheriff  excepted. 

The  plaintiff  sought  to  make  the  sheriff  liable  under  the? 
ute  by  an  attiichment  for  contempt  of  court  in  not  collecting' 
amount  due  on  the  fi.  fa.     The  answer  of  the  sherifJ*  wo? 
traversed.  In  our  judgment,  the  court  erred  in  making  tlu 
al)Solute  against  the  sheriff,  on  the  statement  of  facts  cont 
in  his  answer.     The  sheriff  had  levied  the  fi.  fa.  on  pr 
which  wjis  claime<l,  and  when  the  claim  was  dismissi^l 
court,  and  the  fi.  fa.  paid  by  the  security,  the  sheriff 
in  contempt  for  not  proceeding  to  collect  the  fi.  fa. 
benefit  of  the  security,  unless  he  had  been  ordered 
court  to  have  done  so,  or  by  the  security  who  had 
When  the  security  paid  off  the  fi.  fa.y  he  had  the 
direct  tlie  sheriff  to  collect  it  for  his  benefit,  which  I 
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do.  Whether  tlic  property  levied  on  was  worth  raore  or  less 
than  the  amount  of  tlie  fi,  fa.,  the  record  does  not  disclose. 
The  sheriff  did  not  know  that  the  security  desired  to  control 
the^.  fa.  and  enforce  its  collection  out  of  the  property  of  the 
principal  until  he  had  been  instructed  to  do  so. 
Let  the  juilgment  of  the  court  below  be  reversed. 


William  A.  Flury,  agent,  plaintiff  in  error,  vs.  William 

A.  Grimes,  defendant  in  error. 

Where  the  judge  of  the  county  court,  who  is  authorized,  if  the  baillflf  is 
8'ck,  etc.,  to  appoint  any  person  to  execute  a  process,  appointed  the 
Person  who,  as  agent  of  the  landlord,  had  sued  out  a  distress  warrant, 
^  execute  and  return  the  same,  and  such  person  made  a  levy  upon 
P'^perty  which  was  claimed  by  a  third  person : 

^^i  that  the  appointment  was  illeg>ii  and  the  levy  void,  and  it  was  not 
^^T  in  the  court  below  to  order  the  levy  to  be  dismissed. 

County  court.  Officers.  licvy.  Execution.  Before  Judge 
^<>TTLE.     Hancock  Superior  Court.     April  Term,  1874. 

'^ilhara  A.  Flury,  as  agent  for  his  wife,  Sarah  F.  Flury, 
^  out  a  distress  warrant  against  Joseph  Dickens  et  aL  for 
1150  00.  The  judge  of  the  county  court  who  issued  such 
Process  passed  the  following  order: 

**GEX3RGIA — ^H A  NCOCK  county  : 

**The  regular  bailiff  of  the  county  court  being  absent,  I 
**Ve  appointed  W.  A.  Fbiry  as  8[>ecial  bailiff  in  the  emer- 
P^f  to  serve  this  warrant  and  levy  the  same,  and  have 
•*orn  Him  to  the  due  and  legal  performance  of  his  duty  as 
•BdijUna  14th  November,  1873. 

(Signed)  ''Frank  L.  Little, 

'*  Judge  rianco(;k  County  Court." 

I  Uader  this  appointment,  Flury  levied  the  warrant  upon 
I  ^^ty-niDe  hundred  pounds  of  seed  cotton  as  the  property  of 
L  we  defendants.     A  claim  was  interposed  by  Wm.  A.  Grimes, 
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Upon  the  trial  of  the  issue  thus  formed,  the  county  court  held 
that  *'as  much  as  one  and  three-fourths  bales  of  cotton"  was 
subject  to  the  warrant.     From  this  judgment  the  clairaanfc 
entered  an  ap[>eal  to  the  superior  court.     When  the  case  was 
called  in  (he  latter  tribunal,  the  claimant  moved  to  dismiss 
the  levy  because  the  officer  appointed  to  execute  the  proceffl 
was  a  party  to  the  record,  and  made  the  aflRdavit  upon  which 
the  same  issued.     The  motion  was  sustained,  and  plaintiff 
excepted. 

George  F.  Pierce,  Jr.,  for  plaintiff  in  error. 

J.  T.  Jordan,  by  brief,  for  defendant. 

McCay,  Judge. 

The  position  of  Flury  to  the  record  in  the  case  is  peculiar- 
Under  our  law,  a  distress  warrant  may  be  sueil  out  by  an  agenfc 
of  the  landlord,  and  upon  his,  the  agent's,  affidavit.  Is  it 
competent  for  the  judge  of  the  county  court  to  apjwintasa 
bailiff  to  execute  the  warrant  this  very  same  agent  in  whose 
name  and  on  whose  oath  the  warrant  issues.  The  law  does 
not,  in  terms,  prescribe  any  qualifications  of  a  special  bailiff* 
The  act  of  1871  (Code,  section  289,)  simply  declares  that,  in 
case  the  regular  bailiff  is  sick,  etc.,  the  judge  may  appoint  a 
special  bailiff,  who  may,  if  he  take  the  oath  of  office,  act  with- 
out giving  any  bond.  It  occurs  to  us  that,  from  the  very  na- 
ture of  the  case,  this  special  bailiff  ought  not  to  be  carelessly 
chosen.  He  gives  no  bond.  He  is  to  be  trusted  siraply  on 
his  oath,  and  he  ought  esj^ecially,  for  this  very  reason,  to  have 
no  interest  in  the  case. 

The  officer  who  executes  a  warrant  is  an  officer  of  the  law. 
The  right  of  tiie  landlord  himself  to  seize  as  at  common  law, 
docs  not  exist  in  this  state.  A  distress  warrant  is  a  legal  pro- 
cess, a  mode  of  claiming  aright  by  a  proceeding  before  a  court 
The  act  of  1871  provides  that  a  special  bailiff  may  be  ap- 
pointed. The  implication  is  that  this  special  bailiff  shall  be 
one  who  might,  under  the  law,  be  bailiff.     He  is  clothed  by 
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the  act  with  the  rights  and  duties  of  a  constable.  Is  he  com- 
petent to  undertake  the  duties  of  a  constable  in  a  case  where 
upon  the  very  face  of  the  proceedings  he  ap|)ears  as  the  agent 
of  the  plaintiff?  Does  he  not,  by  becoming  bailiff,  undertake 
a  duty  wholly  uiconsistent  with  his  duty  as  the  agent  of  the 
plaintiflT?  This  court,  in  9  Georgia,  164,  held  that  a  sheriff 
^uld  not,  as  the  agent  of  another,  buy  at  his  own  sale,  and 
this  upon  the  distinct  ground  that  as  the  agent  of  the  law  he 
was  l)ound  to  stand  equal  betw^een  the  plaintiff  and  defend- 
ant, and  that  an  agency  for  a  purchaser  at  the  sale  was  incon- 
sistent  with  this.  Is  not  this,  in  principle,  the  same?  He 
Was  appointed  to  execute  this  warrant,  to  levy  and  sell  the 
property  of  the  tenant.  Is  not  this  duty  inconsistent  with  his 
^"ty  to  his  principal,  the  plaintiff  in  the  suit?  As  the  agent 
of  the  law  it  is  his  duty  to  stand  perpendicular  between  both 
P^ies.  As  the  agent  of  the  plaintiff,  he  has  undertaken  to 
^present,  uphold  and  defend,  her  rights.  The  defendant  may 
^€sire  to  resist  the  sale  by  a  replevy,  and  by  giving  a  bond. 
^^  is  the  duty  of  the  bailiff  to  take  the  bond,  to  fix  its  amount, 
^0  judge  of  its  solvency,  etc.,  etc.  All  this  delays  the  plain- 
^^ff,  stops  the  sale  and  casts  upon  him  duties  which  call  upon 
'^*nj  to  judge  l>etween  the  defendant  and  the  real  plaintiff, 
'^e  see  no  great  distinction  between  appointing  a  bailiff  the 
^S^t  in  whose  name  and  on  whose  aflSdavit  the  warrant  is- 
^€9,  and  appointing  the  principal  himself.  It  may  be,  and 
P'obably  is  true,  that  the  bailiff  selected  in  this  case  is  an  up- 
^ght  man,  and  that  the  levy  was  fairly  made,  and  would  have 
"^n  feirly  dealt  with ;  but  we  must  decide  the  question  be- 
fcieus  on  principles  that  will  apply  generally,  and  be  prece- 
"^ts  for  the  future.  We  cannot  bring  ourselves  to  sanction 
^  a  rule  as  is  contended  for.  It  would  be  open  to  the 
S'^Ottest  abuses.  We  might  as  well  have  the  old  common  law 
offeree,  under  which  the  landlord  was  himself  the  seizor.  We 
^ok  the  levy  void. 
Judgment  affirmed. 
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James  H.  Peek,  plaintiff  in  error,  vs.  Elliot  C.  Bowden, 

deft-ndant  in  error. 

Assuming  that  the  relief  act  of  1868  is  a  valid,  constitutional  law,  in  o^ 
der  to  entitle  a  defendant,  under  the  provisions  thereof,  to  scale  a 
judgment  against  him,  his  motion  must  state  the  special  and  particular 
damage  to  which  he  has  been  subjected  by  the  act  of  the  plaintiflP. 
The  general  statement  that  he  has  been  damaged  far  beyond  the  amount 
of  the  debt  now  due  is  insuflicieut. 

Relief  act  of  1868.     Before  Judge  Barti.ett.     Greene 
Superior  Court.     March  Adjourned  Term,  1874.. 

For  the  facts  of  this  case,  see  tlie  decision. 

Reese  &  Reese,  for  plaintiff  in  error. 

M.  W.  Lewis  &  Son;  J.  A.  Billups,  for  defen<lant.  * 

Warner,  Chief  Justice. 

This  was  a  motion  made  in  tlie  court  below  by  the  defend- 
ant, Peek,  to  liave  several  judgments  wliicli  had  been  ob- 
taine<l  against  him  in  favor  of  the  plaintiff  in  a  justices 
court,  submitted  to  a  jury  under  the  provisions  of  the  second 
section  of  the  act  of  18G8,  for  the  purpose  of  having  the 
amount  thereof  reduced  according  to  the  principles  of  equilyi 
as  the  jury  might  determine  by  their  verdict,  on  the  follow- 
ing statement  of  facts,  as  set  forth  in  the  defendant's  motion, 
to-wit:  Tlie  plaintiff,  as  the  administrator  of  Luckie,  on  tlie 
jBrst  Tuesday  in  November,  1860,  sold  a  tract  of  land  as  the 
property  of  his  intestate  on  a  cre<lit  of  one  and  two  years, 
with  small  notes  and  sc(*urity.  The  defendant.  Peek,  became 
the  purchaser  of  the  land  at  the  price  of  $10,000  00,  and 
gave  his  notes  therefor,  in  compliance  with  the  terras  of  the 
sale.  When  the  first  notes  fell  due,  in  1861,  defendant  went 
to  plaintiff  and  told  him  he  wanted  (o  pay  the  money  then 
due,  and  did  pay  him  twenty  odd  hundred  dollars.  In  the 
latter  part  of  the  year  1862,  defendant  paid  plaintiff  ?500  00 
more,  making  in  all  paid  up  to  that  time,  $3,200  00.    Soon 
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ier  Confederate  money  became  the  circulating  medium  of 
B  country,  defendant  went  to  plaintiff  and  proposed  to  pay 
n  the  whole  amount  due  for  tlie  land,  when  plaintiff  told 
n  he  would  take  Confederate  money  if  the  guardian  of  the 
ildren  would  take  it  from  him.  Defendant  then  went  and 
V  the  guaixlian,  who  agreecl  to  take  the  money,  of  which  he 
ve  plaintiff  notice,  who  said,  "All  right."  Defendant  then 
nt  to  work  to  raise  the  money ;  sold  a  lot  of  cotton,  some 
tie,  and  received  from  his  father  $3,000  00,  and  collected 
m  persons  who  were  indebted  to  him  for  land,  other  money, 
king  in  all  enough  to  disclmrge  defendant's  indebtedness  to 

plaintiff  as  administrator.     Defendant  having  thus  raised 

money  in  a  short  time  after  plaintiff  had  agreed  to  take 
saw  him  and  told  him  he  was  ready  to  pay  off  all  he  owed 
a.  Plaintiff  said  he  could  not  take  it  then,  for  that  the 
irdian  would  not  take  it,  which  stat(»ment  of  plaintiff  de- 
daut  is  advised  and  believes  was  not  true;  that  said  guar- 
n  never  did  refuse  to  take  the  money.  Defendant  is  in- 
med  and  believes  that  plaintiff,  between  the  time  he  agreed 
take  Confederate  money  and  the  time  defendant  got  enough 
it  to  pay  him,  plaintiff,  out  of  his  own  money,  (there  being 
such  money  on  hand  belonging  to  the  estate,)  did  pay  to 
1  guardian  a  large  amount  of  money.     After  the  war,  in 

fell  of  1865,  defendant  having  advertised  a  sale  of  his 
perty,  intending  to  move  away,  plaintiff  came  to  him  and 
1  be  wanted  a  settlement.  Defendant  told  him  he  would 
ready  as  soon  as  his  sale  was  over.  When  defendant's  sale 
»over,  he  went  to  plaintiff  and  told  him  he  was  ready  for 
itdement.  Plaintiff  came  (o  defendant's  house,  when  he 
I  plaintiff  he  would  pay  him  in  greenbacks,  or  in  gold,  at 

premium,  which  plaintiff  refused,  saying  he  would  take 
hiDg  bat  gold,  dollar  for  dollar.  Defendant,  after  this  and 
the  same  day,  by  his  agent,  offered  plaintiff  $5,500  00  for 
Wo  00,  which  he  refused,  saying  that  he  would  take  noth- 

Imtgold  in  payment  of  the  notes,  dollar  for  dollar.  De- 
•Itiit  being  anxious  to  go  away,  proposed  to  plaintiff  to 
thmk  the  land  for  which  the  notes  were  given  and  lose 
You  Ln.  28. 
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the  $3,200  00  which  had  been  paid,  which  he  refused  to  <fe 
Shortly  after  this,  defendant  went  to  plaintiff's  house  and  ten- 
dered him,  in  presence  of  witnesses,  the  full  amount  due  on 
the  balance  of  said  notes,  in  "legal  tender  greenbacks,^  whi^''* 
plaintiff  at  first  refused  to  receive,  but  afterwards,  by  the  •"" 
fluence  of  others,  he  was  induced  and  did  take  86,000  00.  ^7 
reason  of  all  of  said  conduct  of  plaintiff  touching  said  not^s, 
defendant  alleges  that  he  has  been  greatly  deceived  and  dfl^*'*" 
aged,  far  beyond  the  amount  now  due  upon  said  notes.  ^^ 
this  motion  of  the  defendant  the  plaintiff  demurred,  wli  ic" 
demurrer  was  sustained  by  the  court,  and  the  defendant  ^^^' 
cepted. 

Assuming  that  the  relief  act  of  1868  is  a  valid,  constitu- 
tional law,  (which,  in  my  individual  opinion,  it  is  not,  as  to 
contracts  made  before  its  passage,)  still,  we  are  all  of  the  opin- 
ion that  the  defendant  did  not,  by  the  facts  recited  in  his  mo- 
tion, make  such  a  case  as  would  entitle  him  to  any  equitaWc 
relief  against  the  plaintiff's  judgments,  under  the  provisions 
of  that  act.     The  defendant  has  got  the  land  for  which  the 
debt  was  contracted,  and  although  he  alleges  that  he  has  been 
greatly  deceived  and  damaged  by  the  conduct  of  the  plaintiff, 
far  beyond  the  amount  of  the  debt  now  due,  he  does  not  state 
4iny  special  or  particular  damage  he  has  sustaine<I,  or  iu  what 
that  damage  consisted.     So  far  as  it  appears  from  the  defend- 
ant's allegations,  the  land  may  now  be  worth  all  he  has  paid 
for  it,  taking  into  consideration  the  actual  value  of  the  Con- 
federate money  in  which  the  $3,200  00  was  paid  by  the  de- 
fendant to  the  plaintiff  for  the  land.     We  find  no  error  n 
sustaining  the  demurrer  to  the  defendant's  motion,  on 
statement  of  facts  diseloseil  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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LO.iAM  Glendenning,  administrator,  plaintiff  in  error, 
7s,  Jesse  A.  Ansley  &  Company,  defendants  in  error. 

Where,  to  a  scire  facias  against  an  administrator  to  revi?e  a  dormant 
adgment  against  hiH  intestate,  the  administrator  offered  to  plead  j>/ene 
idminisiravitf  but  the  presiding  judge  announced  that  this  was  unnec- 
essary, as  the  effect  of  the  procee<iiiig  would  be  simply  to  revive  the 
lormant  jadgment,  and  have  no  effect  upon  the  administrator,  and  a 
jadgment  was  taken  accordingly : 

f/(^  that  equity  will,  on  such  proof  being  made,  restrain  the  plaintiff 
from  using  such  judgment  of  revival  as  evidence  of  assets  in  the  hands 
or  the  administrator,  so  as  to  charge  him  with  a  devastavit  for  failing 
to  pay  it,  in  a  suit  on  the  administration  bond,  and  this  on  the  ground 
that  the  defendant  acted  under  a  mistake,  being  misled  by  the  presid- 
ing JQdge. 

The  superior  court  has  jurisdiction  to  revive  a  dormant  judgment  of 
the  old  inferior  court.  Under  the  act  of  18C6,  and  onder  the  constitu- 
tion of  18G8,  the  superior  court  is  the  successor  of  said  inferior  court 
as  a  court  for  the  trial  of  civil  causes. 

Scire  facias.  Administrators  and  executors.  Injunction, 
augments.  Superior  court.  Inferior  court.  Before  Judge 
ottle.     Richmond  Superior  Court.     October  Terra,  1873. 

Glendenning,  as  administrator  upon  the  estate  of  Jerry 
«d,  deceased,  fileil  his  bill  against  Ansley  &  Company, 
ftking,  in  brief,  the  following  case:  In  the  year  1867  he  was 
ppointed  administrator  upon  the  estate  of  Reed,  deceased, 
irf  immediately  took  possession  of  the  assets  thereof.  The 
itate  was  wholly  unable  to  meet  its  liabilities.  He  has  paid 
utall  assets  which  have  come  to  his  hands  in  strict  couform- 
J  to  law,  yet  there  are  still  a  number  of  outstanding  claims, 
he  defendants  commenced  proceedings  by  acire  facias  to  the 
wuary  term,  1870,  of  Richmond  superior  court,  to  revive  a 
wlgment  against  his  intestate,  obtained  at  the  January  term, 
861,  of  the  inferior  court  of  said  county,  for  $1,178  68. 
'^^plfuuant  demurred  to  this  proceeding,  upon  the  ground 
o»t  the  scire  facias  was  not  signed  by  the  clerk  of  the  court 
^  which  the  judgment  was  rendered.  The  demurrer  was 
i^ttmled^and  it  was  ordered  by  the  court  "that  theplaintiifii 
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do  have  their  judgment  revived,  and  that  they  recover  fro 
AViUiam  Glendenning,  as  administrator  of  Jerry  Reed,  s 
viving  partner  of  the  firm  of  Richmond  &  Reed,  the  sum  ^ 

$1,178  58,  principal,  $68  93,  interest  to  June  3d,  1861,  t  Mi 

date  of  said  former  judgment,  with  interest  from  said  day  ■      ^^ot\ 
the  principal  until  paid,  $12  92  costs  on  the  former  ju(B_    ^»^ 
ment,  with  the  costs  of  this  proceeding,  and  that  exccutL   ^^_^|, 
issue  accordingly."     At  the  time  of  entering  this  judgme  '^-m  t 
complainant  claimed  the  right  to  put  in  a  plea  of  pleiie  cz^  ^/, 
viinistravit  if  the  effect  of  such  judgment  was  not   merely--    ^ 
revival  of  a  dormant  judgment,  but  also  to  have  the  forc^    o/* 
a  new  and  original  judgment  binding  complainant  personal!  v 
if  no  assets  of  the  intestate  could  be  found.     But  the  pressJcf- 
ing  judge  held  that  said  judgment  was  binding  only  against 
the  administrator  in  his  representativ^e  character,  and  that, 
therefore,  such  proceeding  was  unnecessary.     Subsequentij,       M 
execution  was  issued  against  complainant,  as  administrator,      M. 
and  levied  upon  property  supposed  to  belong  to  his  intestate, 
to  which  he  filed  his  affidavit  of  illegality  setting  up  the  facte 
aforesaid.    Upon  which  Judge  Gibson  passed  the  followinf 
order :  "  The  affidavit  of  illegality  is,  upon  demurrer  of  plain- 
tift*'s  attorney,  dismissed,  a»  the  execution  has,  in  my  opinioo, 
been  properly   issued,  and  is  proceeding  regularly.    In  o/ 
opinion,  the  effect  of  the  order  of  revival  is  to  establish  the 
judgnjent  against  the  estate  of  Reeil,  and  binds  the  adminis- 
trator in  his  representative  character  only.     Let  theexecntioB 
])roceed."     Subsequently,  a  return  was  made  by  the  sheriff 
that  there  was  no  property  l)el<»nging  to  the  estate  of  Reed  to 
be  found.     Thereupon,  on   February  1st,  1873,  defendants 
commenced  suit  on  the  bond  of  complainant,  returnable  to  tl* 
next  April   term  of  the  court.     He  asks  for  discover)', *D^     ■  "".'l^ 
prays  that  the  suit  aforesaid  be  enjoined. 

It  was  subsequently  agreed  that  the  application  for  injunC     ■    i..; 
tion  should  stand  over  until  the  liearing  on  the  merits,  wbeOi 
if  the  writ  was  refused,  defendants  should  be  entitled  to  thei'f     ^■•-■a 
judgment  in  the  actit)n  of  debt. 


t  - 
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Upou  demurrer,  the  bill  was  dismissed,  and  ooinplaiDant 
excepted. 

> 

Judgment  was  then  allowed  in  the  common  law  suit,  to 
whicb  complainant  also  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

H.liV.  HiLLiARD;  H.  Clay  FasTER,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendants. 

McCay,  Judge. 

1.  It  is  very  clear  to  us  that  a  judgment  on  a  sci.  fa.  to 
^ive  a  judgment  against  an  administrator  is  conclusive  of 
888et8,  and  that  he  might  plead  in  bar  of  the  revival  plene 
^inistravU.  The  revived  judgment  is  against  him  as  ad- 
ministrator, and  to  be  levied  as  other  judgments  against  him 
^SQch  administrator.  If  he  has  no  assets,  there  is  no  reason 
wr  the  revival.  At  common  law,  the  only  way  to  make  an 
•Jofiinistrator  or  executor  liable,  personally,  on  a  judgment 
^inst  his  intestate  was  to  make  him  a  party  by  sci.  fa. 
Otherwise,  the  action  of  debt,  suggesting  a  devastavit,  woi|ld 
«e  for  want  of  privity — he  was  no  party  to  the  judgment: 
See  Williams  on  Executors,  1700;  2  I^rd  Raymond,  972;  1 
Swoders'  Reports,  219.  Such  being  the  law,  and  the  parties 
"•ving  been,  as  the  bill  states,  misled  by  the  judge,  as  to 
we  effect  of  the  judgment,  we  think  there  was  error  in  the 
Mgment  sustaining  the  demurrer.  As  the  bill  states,  the 
riooinistrator  offered  to  plead  plene  administravit.  This  plea 
■te overruled  as  not  a  proper  plea  to  the  proceeding.  This 
i  presumed  to  be  on  the  motion  of  the  plaintiff  in  sci,  fa. 
3ui  be  meet  the  defendant  by  such  a  motion — take  advantage 
if  the  judgment  and  then  repudiate  it?  In  conscience  and 
gaity,  to  permit  him  to  do  this  would  be  to  permit  him  to 
NBinit  a  fraud — to  get  an  unconscientious  advantage  by  re- 
ddiaUDg  his  own  action.  Is  this  not  a  case  falling  within 
ctiofi  3129  of  the  Code?    Is  not  this  a  defense  that  the 
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party  was  prevented  from  making,  by  fraud  or  accident,  or  U 
act  of  the  adverse  party  without  any  fraud  or  negligence 
his  part.     Had  he  not  a  right  to  rely  on  the  statement  of  th 
court  that  he  would  not  permit  a  judgment  which  would  i 
jure  him  by  his  failure  to  plead  plenc  administravit.     Whi 
we  feel  the  importiUU?e  of  maintaining,  in  its  integrity,  t 
rule  that  judgments  are  conclusive,  yet  we  think  it  erro; 
the  judge  or  chancellor  does  not  take  care  that  so  clear  a 
of  surprise  as  this  shall  not  hurt. 

2.  We  held,  in  the  case  of  Ruthevfonl  vs.  Craicfonl^  at  t 
term,  that  the  two  acts  of  1866,  pamphlet  1865  and  18 
pages  22,  71,  transferred  to  the  county  court  all  judicial 
ter  of  the  old  inferior  court;  that  under  the  wonls  suits  on 
docket  (civil  cases  in  the  title,)  was  included  all  uusati& 
and  un'performeil  judgments.     The  constitution  of  1868 
ferred  to  the  su()erior  court  all  the  books,  papers  and  proceed- 
ings, of  the  county  courts,  and  the  unfinisheil  business  thereo/: 
Const.  1868,  art.  xi.,  sec.  7.     In  view  of  the  fact  that  hotb 
the  inferior  and  countv  courts  were  abolished,  we  think  these 
provisions  should  l)e  lilK^rally  construed,  so  as  to  prevent  a 
fiiilurc  of  justic^e,  and  our  judgment  is  that  whenever  it  is 
iiejessar}'  for  the  pur[>osos  of  justice  to  take  any  action  bj 
either  party  in  relation  to  any  of  the  judgments  of  said  courts, 
the  sui^rior  court,  having,  as  it  has,  custoily  of  the  records, 
may  do  what  either  of  those  wurts  might  have  done  in  tlic 
premis^^. 


ti* 


Judgment  revei'sed. 


U 

e 


'•»\> 


r\  .' 


ir.-., 


■•».' 


Samikl  D.  Ikvix,  administrator,  plaintiff  in  error, 
James  II.  Sanders  et  al.,  defendants  in  error. 


iTkippk.  Judtfo.  WA:!  provideutiiiUy  pr«vcDtcd  from  prMiding  in  thiicafe<) 


A  court  of  equity  ha^  no  juris iiction  to  rerievr  and  correct  errors  tp 
rent  upon  the  fuce  of  a  common  Uw  judgment. 
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WilkinB  V8,  The  Wardens,  etc.,  of  St.  Marks  Church. 

Equity.  Judgments.  Before  Judge  Kiddoo.  Early  Su- 
perior Court,     April  Term,  1874. 

For  the  facts  of  this  edse,  see  the  decision. 

E.  C.  Bower,  for  plaintiif  in  error. 

R.  C.  Freemax;  R.  H.  Powell,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  wus  a  bill  filed  by  the  complainant  against  the  de« 
fejdants  to  set  aside  a  common  law  judgment  for  alleged 
error  apparent  on  the  face  thereof.  The  defendants  demurred 
^  the  complainant's  bill,  which  demurrer  was  sustained  by  the 
^nrt,  and  the  complainant  excepted. 

We  find  no  error  in  the  judgment  of  the  court  in  sustain- 
ing the  demurrer  to  the  complainant's  bill.  A  court  of  equity 
^  no  jurisdiction  to  review  and  correct  errors  apparent  on 
the  face  of  a  common  law  judgment.  When  a  decree  has 
oeen  rendered  by  a  court  of  equity,  that  court  will  entertain 
*  bill,  on  a  proper  case  being  made,  to  review  and  correct 
errors  of  law  apparent  on  the  face  of  the  decree,  but  not  for 
*nx)r8  ap|iarent  on  the  face  of  a  common  law  judgment.  If 
the  complainant  has'  any  remedy,  it  is  in  the  common  law 
Wurt  in  which  the  judgment  was  rendered. 

Let  the  judgment  of  the  court  below  be  affirmed. 


C-  D.  8.  WiLKiNS,  for  use,  etc.,  plaintiff  in  error,  vs.  The 
Wardens  and  Vestry  op  St.  Mark's  Protestant 
^isooPAL  Church  of  Dalton,  defendant  in  error. 

A  Wipoag  society,  which  is  not  incorporated  according  to  law,  or  which 
*•  not  recorded  its  name  and  objects,  as  provided  by  section  2347  of 
*•  ^^odoi  cannot  be  sued  as  such.  Its  members  are  liable  on  its  con- 
t'*^  ts  joint  promissors  or  partners. 
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Contracts.  Corporations.  Pleadings.  Joint  promiaBOis  — 
Before  Judge  McCutciien.  Whitfield  Superior  Codi^= 
April  Terra,  1874. 

Suit  was  brought  against  the  defendant  in  a  justice  ooai 
The  case  was  carried  by  appeal  to  the  superior  court  Thh. 
jury  found  for  the  plaintiif.  The  defendant  moved  for  a  ne^ 
trial,  among  other  grounds,  because  the  court  erred  in  chai 
ing  the  jury  as  follows:  "It  is  immaterial  whether  St  Marie  ^i 
Episcopal  Church  is  a  corporation  or  not  If  it  is  a  80oie^::j 
of  persons  who  have  associated  themselves  togetiier  fbrapii.^ar- 
pose,  and  constituted  certain  agents,  called  by  the  name  oj 
wanlens  and  vestrymen,  or  by  any  other  name,  then  tL^is 
church  can  be  sued,  and  its  representatives,  the  wardens  ancl 
vestrymen,  can  be  sued." 

The  motion  was  sustained,  and  a  new  trial  ordered;  where- 
upon, the  plaintiff  excepted. 

Jesse  A.  Glenx,  for  plaintiff  in  error. 

Shumate  &  Williamson,  for  defendants. 

McCay,  Judge. 

It  is  not  pretended  that  the  meml)ers  ef  this  society,  at  the 
date  of  the  commencement  of  the  suit,  are  the  persons,  all  of 
them,  who  were  memlxjrs  at  the  time  of  the  contract    The 
whole  scope  of  the  proof  and  the  form  of  the  suit  is  against 
the  society  as  such — the  society  changing  in  parts  as  itaf  mem- 
bers  change<l,  by   death,  removal  and  accession.     In  othe? 
words,  the  suit  is  upon  the  idea  that  the  society  is  an  entity- 
that  as  it  has  succession,  by  change  in  meml)ership,  that 
remains  the  same,  however  its  members  change.     The  si 
does  not  even  go  against  the  parties  as  joint  contractors,  I 
against  the  society,  as  such,  by  its  name,  represented  by  its 
ficers.     Now  the  right  to  have  succession — to  remain  the  s 
though  the  parts  and  members  change — to  be  and  contio 
thing,  an  entity,  whatever  may  be  the  change  in  member 
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^^  to  sue  and  l)e  sued — make  up  the  idea  of  a  cori>orciti<)n, 

^nieh  our  Code  defines  to  be  "an  artificial  person  created  by 

«*«?  for  specific  purposes/'     We  are  clear  that  this  action,  so 

^^^  as  it  is  a  suit  against  the  society,  as  such,  cannot  be  sus- 

^'oed.    Ha<l    its  members  all  been   served  they  raiglit  be 

^narged  as  joint  promissors,  contracting  throjigh  an  agent,  or 

^  partners,  contracting  in  a  firm  name.     But  this  is  a  suit 

Against  the  church,  as  an  entity,  and  the  service  is  upon  the 

^fficsers:  See  Addison  on  Contracts,  765,  and  the  cases  cited 

^oere.    Without  question,  if  the  individuals  joined  in  this  suit 

^"^d  served,  have,  for  a  consideration,  sucli  as  the  waiver  of  the 

Mechanic's  lien,  promised  jointly  to  pay  this  debt,  they  are 

^^able  for  it.     But  we  see  no  evidence  of  this  in  the  reconl. 

^t  Seems  plain  to  us  that  any  promise  they  made  was  as  agents 

^f  the  church,  and  not  in  their  individual  capacity.     At  any 

^te,  the  evidence  on  this  point  is  not  so  plain  as  to  justify  us 

^n  reversing  the  judgment  of  the  court  granting  a  new  trial. 

Our  law  furnishes  so  simple  a  method  by  which  societies  such 

^  these  may  be  incorporated  and  acquire  the  right  to  contract, 

nave  succession,  etc.,  and  it  is  so  easy  for  any  one  to  know 

^bat  is  the  truth  of  the  case,  that  if  men  will  make  business 

transactions  of  the  character  disclosed  by  this  record,  they 

Jttust  take  the  consequences :  See  Code,  sections  1647,  2347. 

ihis  society  is  not,  under  those  sections,  authorized  to  sue  or 

*o  be  sued.     If  its  members  are  liable  they  stand  as  do  other 

joint  promissors  or  partnei*s. 

Judgment  affirmed. 


^^noE  W.  Peacock,  plaintiff  in  error,  vs.  Joshua  F. 

UsRY,  defendant  in  error. 

^^^9  a  continnance  is  asked  on  account  of  the  absence  of  the  de* 
'^''^tfor  proTidentiul  cause,  the  facts  must  be  made  to  appear  to  the 
f^hjr  affidavit  or  other  competent  evidence.     A  letter  from  the  de- 

'  ^'^wt  to  his  coaoael,  and  his  declaratioos  to  third  persons  are  not 
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2.  No  brief  of  evidence  having  been  filed,  the  motion  for  a  newtn 
was  properly  dismissed.  Aliter,  had  it  been  a  motion  to  set  aside  t' 
verdict. 

8.  To  authorize  the  setting  aside  of  a  verdict  on  account  of  the  defect 
ant  having  been  providentially  prevented  from  being  present  at  t. 
trial,  it  must  be  shown  that  he  was  injured  by  such  absence.  His  »^ 
davit  to  the  effect  '^  that  he  had  a  good  defense  to  the  suit*  aod  Ct 
he  would  have  testifitsd  that  the  account  of  the  ptaintiflT  had  no  v0. 
existence  in  fact  or  law  for  which  he  was  responsible,'*  being  mec* 
a  conclusion  of  his  own,  is  insufficient. 

Continuance.  New  trial.  Verdict  Before  Judge  He: 
SCHEL  V.  Johnson.  Washington  Superior  Court.  Septei 
berTerm,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Langmade  &  Evans;  H.  D.  Capers,  for  plaiutiflF 
error. 

Carswell  &  Denny,  for  defendant. 

Warner,  Chief  Justice. 

Usry  sued  Peacock  on  an  open  account  for  $306  50.  O 
the  trial  of  the  case  the  jury  found  a  verdict  for  the  plainti 
for  the  amount  claimed.  The  defendant  made  a  motion  for 
new  trial,  (as  the  bill  of  exceptions  states,)  on  the  ground  iba 
the  court  erred  in  refusing  to  grant  a  continuance  of  the  ca£ 
on  the  showing  made  therefor,  and  also  on  the  ground  thf 
the  court  erred  in  dismissing  the  defendant's  motion  for  a  ne' 
trial  because  there  was  no  brief  of  the  evidence  filed,  as  N 
quired  by  the  49th  rule  of  the  superior  court. 

1.  It  api>ears  from  the  record  that  when  the  case  was  calle 
for  trial  the  defendant's  counsel  stated  that  their  client  wi 
absent;  that  they  could  not  safely  go  to  trial  without  his  pre* 
ence;  that  they  relied  on  his  evidence  to  make  out  his  d< 
fense;  that  they  believed  he  had  a  good  defense,  and  exhi' 
ited  a  letter  from  the  defendant  to  them,  in  which  he  stat^ 
he  was  prevented  from  attending  court  in  consequence  of  tl 
sickness  of  his  child.     Drake,  who  was  sworn,  stated  that  1 
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got  word  from  defendant  that  one  of  his  children  was  seriously 
ill.  There  was  no  error  in  overruling  the  motion  for  a  con- 
tinuance upon  this  showing  therefor.  It  should  have  l)een 
made  to  ap|)ear  to  the  court  by  the  affidavit  of  the  defendant 
or  other  coni|>etent  evidence,  of  which  the  court  could  have 
taken  judicial  notice,  that  the  defendant  was  absent  from 
providential  cause;  the  mere  declarations  of  the  defendant  to 
liis  counsel,  or  others,  that  he  was  absent  for  that  cause,  was 

notauflScient  to  have  authorized  the  court  to  grant  a  contin- 
uance. 

2-  As  the  defendant  made  a  motion  for  a  new  trial  in  the 
^^^,  there  was  no  error  in  dismissing  the  motion  beciiuse  a 
wf  of  the  evidence  had  not  been  filed,  as  recjuired  by  the 
^"le  of  the  court  in  such  cases. 

3.  If  the  defendant  had  made  a  motion  to  set  aside  the  ver- 
^wt,  on  the  ground  that  he  was  prevented  from  being  present 
at  tlie  trial  from  providential  cause,  instead  of  making  a  mo- 
won  for  a  new  trial,  then  a  brief  of  the  evidence  would  not 
nave  been  necessary;  but  in  making  a  motion  to  set  aside  the 
verdict  for  that  cause,  it  would  have  been  incumbent  on  the 
"tfendant  to  show  that  he  had  been  injured  by  the  verdict  in 
^tt8e(|nence  of  his  absence,  that  if  he  had  l)een  present  and 
testified  in  the  case  the  residt  of  the  trial  would  have  probably 
*^n  different.  The  statement  of  the  defendant,  in  his  affida- 
^*t,  as  set  forth  in  the  record,  "  that  he  had  a  good  defense  o 
"*6  suit,  and  that  he  would  have  testified  that  the  accx)unt  of 
f*®  plaintiff  had  no  valid  existence  in  fact  or  law  for  which 
"^  was  responsible,"  would  hardly  have  justified  the  court  in 
tttting  aside  the  verdict  if  that  motion  had  been  made.  The 
Wendant  says  he  had  a  good  defense  to  the  suit,  but  does  not 
^t*te  what  that  defense  was,  so  that  the  court  could  judge  of 
^  The  defendant  states  his  own  conclusion,  that  the  plain- 
■'f's  account  had  no  valid  existence,  in  fact  or  law,  and  that 
*  Would  have  so  testified,  without  stating  any  facts  on  which 
•"^  court  could  base  its  judgment  going  to  show  that  the 
PWntiff'8  account  had  no  valid  existence,  in  fact  or  law,  for 
,  ^bioli  ||9  ^i^gg  responsible.     The  defendant  should  have  stated 
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i\e  facts,  so  that  the  court  could  determine  whether  he 
espotisible  for  the  payment  of  the  plaintiff's  account  an 
the  law. 
Let  the  judgment  of  the  court  below  be  affirmed. 


W.  M.  &  R.  J.  Lowry,  plaintiffs  in  error,  vs.  Edwin  P 

SONS  et  aLj  defendants  in  error. 

Where  tbe  charter  of  a  bank  made  the  private  or  individual  property     ^f 
each  stockholder,  as  well  as  their  joint  property,  liable  for  the  reder«r»  p- 
(ion  of  the  bills  of  said  bank,  and  for  the  payment  of  all  the  debts  ai.rmd 
liabilities  of  the  same,  and  provided  that  when  any  judgment  shall      1>6 
obtained  against  said  bank,  and  execution  issued  thereon,  it  shall.     l>e 
the  duty  of  the  levying  officer,  first,  to  levy  the  same  on  the  propertj 
of  said  corporation  and  to  sell  the  same,  and  if  the  proceeds  thereof 
shall  be  insufficient  to  pay  off  said  execution,  and  the  retam  of  Bmi^ 
officer  of  no  corporation  property  shall  be  sufficient  proof  of  the  Sfikina^ 
it  shall  be  the  duty  of  said  officer  next  to  levy  said  execution  on  ih^ 
individual  property  of  any  stockholder  or  stockholders,  and  sell  the 
same  until  an  amount  is  raised  sufficient  to  pay  off  said  exeeationt 
each  stockholder  only  to  be  liable  for  the  whole  indebtedness  of  tb0 
bank  in  proportion  to  the  amount  of  his  stock,  and  that  any  stock- 
holder who  pays  off,  any  such  execution  or  part  thereof,  shall  hate  the 
right  to  use  and  control  the  fi,  fa,  against  all  the  other  stockholderfly 
BO  as  to  collect  the  ratable  share  out  of  each  of  them  : 

Held,  that  a  judgment  against  the  bank,  under  such  a  charter,  is  a  judf 
roent  also  against  each  stockholder  to  the  extent  of  his  stock,  and  s0 
between  such  judgments,  the  oldest  has  the  right  to  be  first  paid  out 
of  any  money  raised  by  the  sheriff  out  of  the  property  of  any  stock* 
holder.  Whether  such  a  judgment  has  a  lien  on  the  property  of  • 
stockholder  from  its  date,  as  against  a  bona  fidt  purchaser  of  9iaff 
properly,  without  notice  ?     Qucere. 

Banks.  Stockholders.  Judgments.  Execution.  BeC^ 
Judge  Underwood.  Floyd  Superior  Court.  January  Ter 
1874. 

This  case  is  fully  reported  in  the  above  head-note. 

^  N.  Broyles,  for  plaintiffs  in 
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Amos  T.  Akerman,  by  Jackson  &  Clarke,  for  defend- 

QtS. 

McCay,  Judge. 

By  the  plain,  positive  terms  of  tlie  charter  of  this  bank,  it 
IS  not  only  stipulated  that  the  stockholders  should  be  liable 
•  the  debts  and  liabilities  of  the  bank,  but  it  wits  contracted 
*,  in  terms,  that  a  judgment  against  the  bank  should  be  capa- 
^  of  l)eing  enforced  by  a  levy  on  the  property  of  the  stock- 
ders.     It  seems  to  us  unquestionable  that  the  necessary 
al  effect  of  this  language  is,  as  to  these  stockholdei's  and 
creditors,  at  least,  to  make  the  judgment  against  the  bank 
idgment  also  against  the  stockholdei's.     A  judgment  is  the 
clasion  or  declaration  of  the  court  as  to  thq  rights  of  the  par- 
entered  of  record.  Is  not  this  judgment  just  that?  There  is 
one  question  open :  is  any  particular  person  a  stockholder? 
en  he  is  found  to  be  such,  by  the  express  terms  of  the 
ter — by  his  own  solemn  contract  with  the  state — he  has 
}d  tlmt  the  judgment  against  the  bank  shall  be  conclusive 
hira,  and  shall  be  the  basis  of  a  process  that  may  seize 
5ell  his  property.     This  money  comes  into  court  on  the 
option  that  the  party  out  of  whose  property  it  was  raised 
tockholder,  and  the  money  is  to  be  'distributed  on  that 
It  18  not  for  anybody  claiming  this  money  to  make  any 
either  as  to  the  fact  of  his  (the  defendant)  being  a  stock- 
r,  or  that  he  is  such  to  the  amofint  of  the  money  on  hand, 
hinders,  therefore,  these  ju  Igments,  all  of  them,  from 
judgments  against  the  stockholder  ?     They  all  are  judg- 
against  the  bank,  and  they  all  are  declared  by  law  to  be 
e  of  seizing  and  selling  the  property  of  the  stockholders. 
is  the  leadinir  effect  of  a  judgment — the  very  object  of 
ey  judgment — its  quality  of  qualities. 
evident  theory  of  this  charter  is  that  each  debt  con- 
by  the  bank  is  a  debt  of  the  stockholders,  and  each 
aiust  the  bank  is  a  suit  against  the  stockholders.     No- 
the  bank  is  notice  to  them,  and  the  judgment  is  con- 
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iVe  as  to  thcni.     There  is  but  one  qualification — the  pro{ 

of  the  bank  is  to  be  first  exhausted.     It  is  pretty  plai 

t  this  does  not  simply  mean  there  shall  be  a  return  of  l 

o|)crty.     That  is,  doubtless,  prima  facie  evidenoe,  but 

ippose  the  act  to  mean  that  the  proi)erty  of  the  bank  sh 

c  exhausted.     Wlien  the  plaintiffs  in  error  sell  the  proper^- 

>f  a  stockholder,  they  are  therefore  estop|)cd  from  saying  thm 

the  owner  of  the  property  is  not  a  stockholder,  or  that 

bank  has  any  property  unexhauste<l.     Every  issue,  therefc^  arc 

is  closed.     The  bank,  by  tlie  judgment  of  the  court,  owes  "fcl^e 

debt,  its  proi)erty  is  exhausteil,  and  the  money  in  court  \x 

been  raised  by  the  sale  of  the  property  of  a  stockholder. 

Under  our  law,  judgments  have  dignity  according  to  <ia  t«, 
and  both  in  the  federal  court  and  the  state  court,  the  jaclg'- 
ments  of  either  have  always  been  recognized  as  standing'   in 
this  relation  to  each  other.     The  oldest  judgment  is  of  the 
highest  dignity,  has  the  first  lien^  and  is  the  first  to  be  [Uiid: 
Co<le,  3580;  Harrison  vs.  ilcHenry,  9  Ga,,  164;  Johnson  rs* 
Mitchell,  17  Ibid,  693.     The  only  argument  presented  tliat 
strikes  us  as  presenting  any  serious  difficulty  to  this  view  o( 
the  subject  is  that  which  presents  the  danger  and  inconven- 
ience of  holding  a  judgment  to  bind  the  property  of  a  defend- 
ant whose  name  does  not  appear  of  record.    It  is  said  that' it  can 
liardly  be  supposecf  the  legislature  intended  thus  to  set  a  trap 
into  which  innocent  purchasers  may  fall,  and  thfs  is  doubtless 
true.    Were  this  an  issue  l>etween  a  purchaser  and  one  of  these 
judgments,  the  right  of  the  purchaser  would  present  itsel 
very  strongly;  but  there  is  a  wide  ditference  bet\wen  a  Hf 
authorizing  a  sale,  and  a  lien  following  property  sold  to 
innocent  purchaser.     We  have  held,  as  to  all  the  secret  V 
of  factors,  landlords,  mechanics,  etc.,  that  whilst  they  aref 
as  against  the  owner,  and  have  rank  and  dignity  as  to 
other,  they  do  not  follow  property  into  the  hands  of  f 
noccnt  purchaser  for  value.     And  even  as  to  judgmen 
lien  is  lost  if  not  enforced,  as  to  realty,  in  four,  and  as 
sonalty,  in  two  years.     It  does  not  at  all  follow  that  ? 
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it,  with  aulhority  to  sell,  is  such  a  lien  as  to  follow  proiKjrty 
)  the  hands  of  a  purchaser. 

riic  argument  that  the  plaintiff  in  error  OJight  to  have  the 
antage  of  his  superior  diligence,  would  apply  just  as 
)ngly  to  all  cases  where  an  older  judgment  comes  in  to 
ira  money  raised  by  a  younger.  The  reply  is,  such  is  the 
:led  law  of  this  state,  and  it  is  for  the  legislature,  and  not 
courts,  to  change  it. 
Judgment  affirmed. 


TDREW  J.  Shaffer,  plaintiff  in  error,  vs.  James  P.  Sim- 
mons, defendant  in  error. 

it  the  September  term,  1872,  a  verdict  was  rendered  in  favor  of  the 
efendant,  and  a  motion  made  by  the  plaintiff  for  a  new  trial.  An  or- 
er  was  passed  giving  the  plaintiff  leave  to  file  his  motion  and  brief  of 
ridence  at  the  next  term.  At  the  next  term,  March,  1873,  an  order 
as  taken  reciting  that  the  defendant  had  died  since  the  last  term,  and 
lat  there  being  no  representation  upon  his  estate,  the  motion  for  a 
ew  trial  should  stand  continued.  An  order  was  also  passed  giving  to 
le  plaintiff  further  time  to  have  the  brief  of  evidence  revised  and  ap- 
roved  by  the  court,  or  agreed  on  by  counsel.  At  the  March  term, 
874,  the  administrator  of  the  defendant  was  made  a  party,  and  the 
lotion  came  on  to  be  heard  before  Judge  Rice,  the  successor  of  Judge 
•aTis,  before  whom  the  issue  was  originally  tried.  Counsel  for  defen- 
ant  would  not  agree  to  the  brief  of  evidence,  and  the  court  had  to  sat- 
\fj  itself  in  the  best  manner  it  could  as  to  the  correctness  of  the  brief 
f  evidence  filed  by  the  plaintiff,  and  then  approve  it.  Under  these 
ircumstf^nces,  a  refusal  to  dismiss  the  motion  for  a  new  trial  was  not 
rror. 

Where  a  debt  had  been  scaled  under  the  ordinance  of  1865,  and  a  mo- 
lOQ  was  made  to  open  the  judgment  under  the  relief  act  of  18G8,  upon 
lie  trial  of  which  issue  the  debt  was  again  reduced,  the  judgment  of 
like  eoart  below  granting  a  new  trial  will  not  be  interfered  with. 

New  trial.  Practice  in  the  Su]>erior  Court.  Scaling  ordi- 
UKse.  Relief  Act  of  1868.  Before  Judge  Eice.  Gwin- 
cttSaperibr  Court.    March  Term,  1874. 

I^or  the  fiictB  of  this  case,  see  the  decision. 
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Clark  &  Pace;  J.  N.  Glenn;  N.  L.  Hutchins, 
plaintiff  iti  error. 

Winn  &  Simmons,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  motion  for 
new  trial ;  the  judge  who  preside<l  on  the  trial  having  gon 
out  of  office,  the  motion  was  heard  before  his  successor.      J 
appears  from  tlie  record  that  a  motion  had  been  made  in  the 
court  below  to  open  and  reduce  the  amount  of  a  judgment 
under  the  act  of  1868;  the  debt  on  which  the  judgment  was 
founded,  had   already  been   scaled  under  the  provisions  of 
the  ordinance  of  1865.     The  issue  was  tried  by  a  jury  at  the 
September  term  of  the  court,  1872,  and  a  verdict  rendered  in 
favor  of  tlie  defendant  reducing  the  amount  of  the  judgment 
At  that  term  of  the  court  a  motion  was  made  by  the  plaintiff 
in  the  judgment  for  a  new  trial.     The  court  passed  an  order 
at  that  term,  for  the  reasons  stated  therein,  giving  to  the  plain- 
tiff leave  to  file  his  motion  and  brief  of  the  evidence  at  the 
next  term  of  the  court,  as  if  the  same  iiad  been  done  at  the 
present  term.     At  the  next  March  term  of  the  court,  1873, 
an  order  was  passed  reciting  that  Russell,  the  movant  to  in- 
duce the  judgment,  had  departed  this  life  since  thfe  last  term 
of  the  court,  and  that  his  estate  had  no  legal  representative, 
and  that  the  motion  for  a  new  trial  stand  continued.     At  the 
same  term  of  the  court  an  order  was  passed  giving  to  the 
j)laintiff  further  time  to  have  the  brief  of  evidence  revised 
and  approved  by  the  court,  or  agreed  on  by  counsel.    Noth- 
ing more  ai>pears  to  have  been  done  in  the  case  until  March 
term,  1874,  when  the  administrator  of  Ruasell,  by  anorderof 
the  court,  was  made  a  party  to  the  proceeding  in  lieu  of  Rns* 
sell,  when  the  motion  for  a  new  trial  was  heard  before  Jndg* 
Rice,  he  being  the  successor  of  Judge  Davis,  before  whom  the 
issue  was  originally  tried.     In  this  state  of  the  case  the  pi** 
siding  judge  certifies  that  he  urged  upon  the  counsel  toagi*^ 
upon  the  brief  of  the  evidence  filed  by  the  plaintiff,  but  the 
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defeiklant's  counsel  a)iild  not  or  would  not  agree  to  it,  and 
the  court  liad  to  satisfy  itself  from  the  evidence  before  it  in 
the  best  manner  it  could  as  to  the  correctness  of  the  brief  of 
the  evidence  filecl  by  the  plaintiff,  and  (hen  approve  it.  The 
<»uiisfl  for  defendant  then  moved  the  court  to  dismiss  the 
9^otion  for  a  new  trial  for  the  alleged  irregularities  in  the  pro- 
^^^^lings  in  making  the  motion,  and  in  filing  and  approving 
the  brief  of  the  evidence  in  the  case,  which  niolion  the  court 
overruled,  and  the  defendant  exceptcfl.  The  court,  after  hear- 
ing  argument  on  the  merits  of  the  motion,  granted  a  new  trial, 
to  which  the  defendant  excepted. 

1.  If  the  case  was  reached  on  the  docket  at  September 
term,  1873,  it  was  probably  continued,  because  it  was  not  in  a 
^ndition  to  be  heard,  for  want  of  parties,  as  the  administra- 
^r  of  Russell  iloes  not  .appear  to  have  been  made  a  party  un- 
til March  term,  1874.  There  was  no  point  made  that  the 
Wnainistmtor  of  Russell  did  not  have  notice  of  the  motion, 
^^  on  the  contrary,  it  appears  from  the  record  that  one  of 
^^  counsel  amended  the  brief  of  his  own  testimony  which 
^^  been  filed  by  the  plaintiff.  Where  a  case  has  been  tried 
Wore  a  judge  who  has  gone  out  of  office,  and  a  motion  made 
^oPa  new  trial,  and  no  brief  of  the  evidence  agreed  on  or  ap- 
proved by  the  judge,  who  tried- it,  under  the  facts  and  circum- 
stances disclosed  by  the  record  before  us,  the  defendant  should 
^ot  be  allowed  to  defeat  the  motion  by  refusing  to  agree  to  a 
"f^rf  of  the  evidence,  because  the  then  presiding  judge  can- 
^  verify  and  approve  it  of  his  own  knowledge,  not  having 
"^'present  at  the  trial.  A  large  discretion  must  necessarily 
** allowed  to  the  judge  in  such  cases,  and  we  do  not  think  it 
^abused  in  this  case.     The  motion  to  dismiss  the  motion 

•*fanew  trial  was  properly  overruled. 

2,  Nor  do  we  find  any  error  in  the  judgment  of  the  court 
^  panting  the  new  trial.  The  equity  of  the  defendant  to 
{*^ the  plaintiff's  judgment  reduced,  after  the  debt  on  which 
^^^•B  (banded  had  once  been  scaled  under  the  ordinance  of 
*^9  is  not  at  all  apparent  to  us,  and  therefore  we  will  not 

Vol.  iJi.  24. 
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Mere  with  the  discretion  of  the  court  in  granting  tlie 

I. 

^t  the  judgment  of  the  court  below  be  affirmed. 


.[ate  B.  Kerr,  by  next  friend,  et  aL,  plaintiffs  in  error, 
Frank  M.  White,  executor,  et  al,,  defendants  in  error. 

1.  An  executor  to  a  will  made  and  probated  in  Tennessee  maj  assen  ^^BT 
a  devise  of  real  estate  situated  in  this  state,  without  probate  of        "&  J 
will  here.    Whether,  if  there  were  creditors  here,  this  would  be  g  ^c^m 
against  them  ?     Queer e, 

2.  Where  a  will  made  in  Tennessee,  and  executed  according  to  the  i  ^a^ym 
of  Georgia,  devised  lands  situated  in  this  state  to  A  B,  in  trust  for*     Cfte 
testator's  children,  the  trustee  takes  a  title  to  the  land  under  our    1  jb.  v^ 
clothed  with  the  trust  for  the  beneBciaries,  and  the  laws  of  Tennee»««^, 
prescribing  on  what  terms  the  trustee  shall  enter  upon  the  ezecim  Cios 
of  the  trust,  have  no  application. 

8.  The  injunction  in  this  case  was  properly  refused. 

Administrators  and  executors.  Trusts.  Wills.  InjtiiKS 
tion.  Before  Judge  Gibson.  Ilichm6nd  county.  Atcliaiu- 
bers.     April  28th,  1874. 

Kate  B.  Kerr  and  John  L.  .Kerr,  minors,  by  their  Ifga/ 
guardian  under  the  laws  of  Tennessee,  and  by  their  next 
friend  in  Georgia,  filed  their  bill  against  Frank  M.  Wliit^ 
as  executor  of  the  will  of  John  Kerr,  deceased,  and  Thona^ 
W.  White,  as  trustee  for  complainants,  alleging,  in  substance, 
the  following  facts: 

John  Kerr  dieil  in  Memphis,  Tennessee,  in  September,  1870 
leaving  a  will,  the  fifth  item  of  which  was  as  follows: 

"I  give  and  bequciith  to  Thomas  W.  White  all  the  rei 
and  residue  of  my  properly,  both  real  and  personal,  includir 
houses  and  lots,  lands,  bonds,  notes  and  stocks  of  every  kii 
and  description,  in  Georgia,  Tennessee  and  Mississippi,  oret 
where,  in  trust,  for  the  benefit  of  my  three  grand-chiklr 
John  L.  Kerr,  Kate  B.  Kerr,  and  Julia  Willie  Kerr,  v 
full  power  and  authority  to  sell  any  portion  of  the  same 
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est  in  such  other  propeity  as  he  may  think  best;  to  ex- 
such  amounts  as  may  be  necessary  to  educate  them  well, 
on  the  coming  of  age  or  marrying  of  my  grand-son,  to 
lim  over  and  deliver  to  him  one-third  of  the  same;  and 
e  marriage  or  coming  of  age  of  the  girls,  to  deliver  one- 
of  their  interest  to  them,  and  to  settle  on  them  for  life, 
remainder  to  their  heiis,  in  strict  settlement,  the  other 

but  should  either  of  them  die  before  coming  of  age  or 
ying,  his  or  her  share  to  go  equally  to  the  other  two,  with 
lime  limitations  as  to  the  girls/' 
lia  Willie  Kerr  has  since  died. 

.  his  death,  testator  possessed,  in  Georgia,  two  valuable 
n  Augusta,  at  the  southwest  corner  of  Jackson  and  Broad 
:s,  thirty-eight  shares  of  stock  in  the  Atlanta  and  West 
t  Railroad  Company,  and  an  interest  in  sixty  shares  of 
:  in  the  Georgia  Railroad  and  Banking  Company,  stand- 
n  the  name  of  Kerrs  &  Hope,  a  firm  of  which  John  Kerr 
l)ecn  a  member  with  Andrew  Kerr  and  James  Hope,  of 
u  James  Hope  is  the  survivor,  and  is  now  a  resident  of 
iista,  Georgia.     Frank  M.  White  has  collected  the  income 

the  pro|>erty  in  Georgia,  except  the  dividends  on  the 
•gia  Railroad  stock,  which  have  been  collected  by  James 
e  since  the  death  of  John  Kerr. 

lie  following  proceedings  were  had  in  Tennessee:  A  bill 
filed  early  in  1872  to  compel  Thomas  W.  White  to  pay 
ational  bills,  and  to  give  bond  for  his  trust.  During  the 
)f  1872  a  decision  was  rendered  requiring  him  to  give  bond 
property  in  Tennessee,  and  not  to  give  bond  for  property 
[>f  that  state.  Both  parties  appealed,  and  it  is  now  in  the 
erne  court  of  Tennessee.  A  bill  was  also  filed  to  compel  the 
tee  to  pay  past  educational  bills,  and  allow  annually  a  sum 
naiDtenance,  sii})port  and  education,  of  the  infants,  and 
ly  bills  due  for  past  maintenance  of  complainants.  In 
\  1873,  an  onler  was  passed,  pendente  lite,  for  support  and 
Bteoancey  but  not  for  education;  and  a  final  decision  for 
ud  allowance  for  support  and  education  was  rendered 
*  27tb,  1874,  amounting  to  83,000  00,  with  direction 
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to  pay  back  bills  due  for  past  maintenance.     In  Januar 
1874,  a  bill  for  injunction  was  filed   in  the  probate  court 
restrain  While  from  acting  as  trustee  until  he  gave  l)ond  fi 
his  trust,  and  for  his  removal  if  he  failed  to  give  bond ;  nh 
for  a  receiver.     Injunction  was  issueil  and  served  in  January 
1874,  upon  Thomas  W.  White  and  Frank  M.  White.     T 
demurrer  of  defendant,  Thomas  AV.  White,  to  the  Jurisdi 
tion  of  the  court  had  not  been  argued  up  to  the  hearing  in  th 
case. 

The  following  proceedings  were  had   in  Tunica  coun 
Mississippi:  In  the  chancery  court,  having  probate  Jurisd 
tion,  an  order  was  passed,  in  1871,  for  maintenance  and  s 
port,  to  be  furnished  out  of  the  Tunica  estate  (not  the  tr 
estate)  of  the  minors,  inherited  from  their  father.     An  on 


??r. 


f 


in  1872  or  187.*3,  was  passed  increasing  the  allowance.  lu 

the  fall  of  1873,  Mi-s.  Julia  G.  Coffee,  mother  of  infants,  ^^*as 
appointi'd  guardian  luce  Dr.  Nelson,  resigned.     In  llie  fal  i    of 
1873,  an  order  was  passed  discontinuing  the  allowance  far^om 
Tunica  court,  beciuisc  the  estate  was  out  of  repair,  and  tl  *ore 
being  no  net  income  from  it.     The  full  sum  allowed  by  "that 
court  for  maintenance  and  support  of  infants  was  not  received 
in  any  year;  and  in  April,  1873,  the  amount  received  untlcr 
such  order  had  fallen  short,  from  year  to  year,  to  alnrnt  cigh- 
teen   hundred  or  two    thousand    dollars.      The   bill  against 
White,  trustee,  for  maintenance  and  support,  was  not  fil^ 
until  long  after  the  infants  had   faile<l  to  receive  anytJiii*g 
from  their  Tunica  allowance,  and  was  only  brought  because 
White,  trustee,  rofuse<l  to  make  any  such  allowance  out    ^^ 
the  trust  estate,  denying  his  authority  lo  do  so,  notwithstaii*-*" 
ing  the  allowance  failing   from  TiHiica  court,  of  which  1'® 
(White)  had  knowledge. 

The  following  proceedings  were  had  in  Georgia:  A  iietili*^*" 
for  administration,  witli  the  will  annexed,  was  filetl  in  Geo^ 
gia  January  22d,  1874,  to  which  objeirtions  were  filed  l^J 
Thomas  W.  White,  trustee,  and  Frank  M.  White,  executorr 
and  the  same  are  on  appeal,  undelermine<l,  in  Richmond  sU* 
l>erior  court.     On  the  IGth  February,  1874,  Frank  M.  Whi^ 
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ered  to  Thomas  W.  White,  trustee,  in  Tennessee,  a  deed 
ansfer  of  the  rt»al  esfate  in  Georgia,  but  made  no  refer- 
to  the  Georgia  or  Athmta  and  West  Point  Railroad 
.  This  <v'as  done  afl<^r  he  had  notice  of  an  application 
tion  for  administration  in  Georgia. 
I  the  debts  in  Tennessee  have  been  paid  except  one  claim 
out  ^3,000  00.  No  settlement  has  l)een  had  with  James 
?,  who  retains  control  of  the  Georgia  Railroad  stock,  and 
18  a  large  indebtedness  as  due  him  by  testator  on  a  settle- 
of  the  partnership  affairs.  The  defendant,  Thomas  W. 
te,  trustee,  is  now  attempting  to  sell  the  real  estate  loca- 
n  Georgia.  He  also  fails  to  maintain  and  educate  coqi- 
lants.  They  pray  that  the  siiid  Frank  M.  White,  execu- 
be  enjoined  from  paying  or  delivering  to  the  said  Thomas 
VhitCf  trustee,  any  portion  of  the  balance  of  their  estate 
eorgia  until  the  further  order  of  the  court,  and  that  said 
ee  he  restniine<l  from  receiving  the  same, 
hat  the  said  Thomas  W.  White  be  enjoined  from  acting 
ler  in  the  capacity  of  trustee,  or  from  receiving  any  of 
ncome  of  the  property  now  in  his  hands,  or  from  dispos- 
>f  any  portion  thereof,  but  that  a  receiver  may  be  appoint- 
>  lake  charge  of  said  property,  and  to  collect  its  income 
the  further  order  of  the  court;  that  if  it  be  held  that 
White  is  entitled  to  act  as  trustee,  that  such  receiver  be 
rtheless  appointed  to  act  until  he  give  a  proper  bond  for 
Protection  of  the  trust  estate. 

lat  upon  a  final  hearing  the  said  White  may  be  enjoined 
acting  further  as  trustee.  If  not,  that  he  may  be  decreed 
:ecute  the  trusts  covered  by  the  will  by  paying  the  tuition 
and  expenses  of  the  education  of  the  complainants  al- 
f  accrued,  or  which  may  hereafter  accrue.  That  he  be 
iretl  to  give  bond,  etc. 

iiomas  W.  White  answered,  denying  the  jurisdiction  of 
oourt  of  Tennessee  over  him,  or  its  authority  to  require 
fity,  asserting  his  right  to  control  the  profwrty  in  Georgia 
ar  the  authority  of  the  will ;  denying  the  necessity  for  ad- 
Blnlioo,  and  alleging  proper  provision  for  the  minors. 
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Numerous  affidavits  were  read  upon  the  hearing  of  the 
don  for  injunction  and  the  appointment  of  a  receiver,  all 
necessary  here. 

The  injunction  was  refused  and  a  temporary  receiver  2 
pointed  to  act  until  the  supreme  court  could  pass  uiK)n  t 
questions  involved.  To  this  judgment  the  XH)mplainaQt^  ej 
cepted. 

Frank  H.  Miller,  for  plaintiffs  in  error. 

1st.  A  foreign  executor  is  authorized  to  sue  in  Georgia:  Act 
of  February  23,  1850,  280;  Cobb's  Digest,  341,  on  cause  of 
action  before  or  after  death  of  testator ;  Act  December  6,  I860, 
32;  Code,  2450,  2614;  and  make  titles  to  land  where  bond 
has  been  given  by  deceased :  30  Ga.,  652 ;  or  sell,  on  applica- 
tion to  court  of  ordinary,  any  land  recovered  by  suit:   Cod^i 
section  2617.    He  may  also  have  fraudulent  letters  of  admi«^' 
istration  in  Georgia  set  aside :  37  Ga.,  265 ;  and  is  not  r^ 
quirc<l  to  account  in  Georgia  if  solvent  and  under  bond:  3^ 
Ga.,  511 ;  but  he  may  be  required  to  protect  the  interest  ^ 
citizens  of  Georgia:  Code,  2616;   and  his  authority  cea^ 
whenever  a  Georgia  administrator  or  executor  is  appointed' 
4  Lansing,  N.  Y.,  188  and  189.     Prior  to  express  statutes  ' 
could  not  sue  in  Georgia,  although  he  could  receive  pay  me 
there:  9  Wal.,  394,  740;  and  a  new  administration  was  ne 
essary:  4  Mason,  16;  10  Paige's  Ciian.,  550  ;  6  John  Clia 
353.     Now  he  can  use  all  the  processes  as  if  qualified  in  t 
state :  Cotle,  2450.     But  there  is  not,  and  never  was,  any 
which  authorizes  suit  againnt  him :  5  Ga.,  275 ;  24  Ga.,  ? 
15  Pet.,  1;  nor  against  a  foreign  trustee:  32  Ga.,  358 
Ga.,  90. 

2d.  The  complainants  have  the  right  to  ask  the  direct 
the  court  whether  the  real  estate  in  Georgia  is  to  be  dis 
ted  according  to  Georgia  or  Tennessee  law:  18  Ga.,  f 
and  to  pray  for  their  protection  :  28  Ga.,  32 ;  although 
are  domiciled  under  the  law  of  Tennessee:  33  Ga.,  19 
a  transcript  of  the  will  is  a  muniment  of  title  undei 
they  can  claim  to  have  their  rights  passed  upon:  31  G 
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3d.  Disposition  of  real  estate,  by  deed  or  will,  is  subject  to 
16  laws  of  the  country  where  situated,  and  the  will  must  be 
roveil :  9  Wheaton,  665,  57L 

4th.  In  removing  trustees,  the  controlling  principle  with 
18  court  is  the  scope  and  object  of  the  trust:  14  Ga.,  416; 
6  Ga.,  40fi;  26  Ga.,  644.  And  the  court  determines  wheth- 
r  the  allegations  are  sufficient:  32  Ga.,  31,  696;  33  Ga., 
35.  The  following  sections  of  the  Tennessee  Code,  viz: 
ections  1974,  1975,  1979,  1980,  2222,  2225,  3648,  3649, 
655,  3656,  3660,  3661,  3662,  are  in  evidence,  and  the  decis- 
yii  of  tlie  court  construing  them.  This  construction  of  the 
Lennessee  law,  as  well  as  that  determining  what  the  will 
neans,  is  the  law  of  this  case  for  the  present  al  legist :  38 
3ra.,  75. 

5th.  Where  there  is  a  contest  as  to  administration,  there  is 
El  necessity  for  the  appointment  of  a  receiver:  Code,  3149. 
Where  there  are  unsettled  matters  of  a  partnership,  adminis- 
tration is  necessary :  Code,  1907.  And  where  the  foreign  ex- 
ecutor fails  or  refuses  to  collect  the  assets  in  Georgia :  Code, 
2535-6;  8  Ga.,  236-9;  10  Ga.,  266;  McLaren  vs.  Bradford, 
decided  Sept.  15,  1874. 

6th.  Wliether  there  shall  be  an  ancilliarv  administration  in 
Cr«)r;;ia,  antl  whether  assets  in  Georgia,  arising  from  real  es- 
^6  are  to  l)e  remitted  to  Tennessee,  is  a  question  of  judicial 
discretion:  20  New  York,  103;  53  Ibid.,  192 ;  18  Ga.,  559. 

W,  H.  Hull;  Barnes  &  Gumming,  for  defendants. 

Ist  Who  may  appoint  a  trustee,  and  who  may  act  as  trus- 
tee in  Georgia  ?  We  answer  whoever  has  pro|)erty  in  Geor- 
P^  and  a  right  to  convey  it,  may  convey  it,  in  trusty  by  deed 
*Will;  and  whoever  is  capable  of  holding  property  in  Geor- 
V^for  his  own  use,  may  hold  it  in  trust:  Hill  on  Trustees, 
f*  65-59.  But  citizens  of  other  states  may  botli  hold  and  con- 
*V  property  in  Georgia.  An  appointment  of  a  trustee  by  a 
•^fiSgn  court  would  stand  on  a  different  footing. 

2d.  A  foreign  executor  can  mfike  a  valid  deed  to  land  in 
*l«orgit :  30  Ga.,  651  ;  Criswell  vs.  Altemus,  7  Watts,  566 ; 


368  SUPIIEME  COURT  OF  GEORGIA. 


Kerr  et  ai  vs.  White  et  al. 


) 


Lancaster  vs,  McBride,  5  Iredell,  421.     A  will  made  ami  ]iB.<d- 
milted  to  probate  in  anotiier  state  is  a  gixxl  muniment  of  ti  &l< 
here  witiiont  probate  in  Georgia':  31 -Ga.,  600.     The  will        h 
our  title  here,  and  the  deed  given  by  the  executor  is  nothi  nj 
more  than  an  assent  to  the  devise.     As  to  power  of  execuL<3A"5 
from  other  states,  see  Code,  2450,  2614,  2616.     On  the 
struction  of  these  sections,  see  Kane  vs,  Paul,  14  Peters, 
40,  41 ;  AVallace  vh»  Walker,  37  Ga.,  275.     An  executor     in 
one  state  may  assent  to  a  legacy  of  personalty  in  am)tlier, 
without  obtaining  new  letters  in  the  other  state:  TrecotliicJr 
V8.  Austin,  4  Mason,  35.     Our  law  puts  realty  and  person- 
alty on  the  same  footing  as  to  assent:  Code,  2451.     TheonJj 
distinction  as  to  wills  of  realty  and  personalty  in  Georgia,  is 
that  one  must  follow  the  law  of  Georgia,  and  the  other  the 
law  of  the  domicil :  Code,  sec.  8. 

3d.  The  will  docs  not  require  the  trustee  to  give  bond — 
nor  does  any  law  of  Georgia  recjuire  it.     Neither  cloes  the  law 
of  Tennessee  when  rightly  construed,  but  if  it  did,  it  woiiW 
not  affect  his  statues  in  this  state.     On  this  and  the  two  re- 
maining grounds,  see  Johns  vs,  Johns  et  aL,  23  Ga.,  89;  Par- 
sons et  al.  vs.  Jones  d  al.,  26  Ga.,  647-9 ;  Willson  d  d.vs, 
Whitfield,  38  Ga.,  283 ;  Crawford  et  al.  vs.  Ross,  39  Ga., 
49;   16Ga.,409. 


McCay,  Judge. 

1.  What  is  the  relation  of  a  trustee  to  the  title  to  land  con- 
veyed to  him  by  deed  or  will  under  our  law?  At  coramou 
law  he  was  unquestionably  the  owner  of  the  land.  The  com- 
mon law  courts  did  not  even  reco<>:nize  the  uses  for  which, 
by  the  terms  of  the  deed,  he  held  it,  but  treated  him  as  tlic 
•  owner  of  the  land  to  all  intents  and  jnirposes.  Equity,  it  is 
true,  com|)elled  him  to  use  the  land  for  the  purposes  declared. 
But  it  nevertheless  recognized  his  title — treated  himastb* 
legal  owner,  so  far  as  this  ownershij)  was  not  inconsistent  with 
the  trusts  declared  in  the  deed.  So  long  as  the  trustee  con- 
formed to  the  purposes  declared  he  was  recognized  as  having 
the  title  and  ownership  of  the  land.     If  it  happened  that  tiit 
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itee  was. Violating  his  trust — applying  tlic  land  in  violation 
lie  terms  on  which  he  held,  equity  would  interfere — take 
tnist  into  its  own  hands  and  appoint  a  trustee.  The  new 
3tee  was  an  offitM?r  of  the  court,  amenable  to  its  process  and 
ject  to  its  direction.  The  title  of  the  original  trustee  was 
ested,  the  pro|)erty  became  assets  in  chancery,  and  the  per- 

wlio  {)orformed  the  duties  of  management  for  the  benefit 
lie  l)eneficiaries  was  an  officer,  appointee  of  the  court  of 
ncery.  The  wishes  and  intent  of  the  original  grantor  were 
•wl  uutil  the  grantee  became  unfaithful.  The  title  remain- 
where  he  left  it,  until  by  some  breach  of  duty  on  the  part 
lie  owner  of  the  legal  estiit<3,  jurisdiction  arose  in  chancery 
appoint  an  officer  <if  its  own.  To  do  this  it  was  necessary 
btlie  title  of  the  trustee  should  be  di  vested,  the  assets  fall 
» the  hands  of  the  court  as  equit^ible  assets,  and  then,  and 
till  then,  did  the  court  acquire  the  power  to  appoint  an  of- 
f  to  act  as  trustee.  The  process  of  appointment  was  to  ajH 
it  the  new  trustee,  and  then  direct  the  old  trustee  to  con- 
the  title  to  the  new  trustee.  Nor  did  the  new  trustee  hold 
same  unlimited  power,  if  by  the  deed  there  was  such  a 
'er,a8  did  the  old:  See  Levin  on  Trusts,  24G,  259,  710, 
.  A  trustee,  therefore  created  by  deed  or  will,  has,  by  the 
Kjiples  of  the  common  law  of  force  .in  this  state,  a  title  to 
property  conveyed.  He  is  not  a  mere  officer  of  the  court, 
guardian,  an  administrator,  etc.  He  holds  the  title — the 
teat  common  law — that  is,  by  the  rules  of  chanc<»ry  as  ad- 
istered  in  England.  A  feme  covert  or  an  infant  might  be 
grantee  of  an  estate  in  trust,  and  even  an  alien  might  of 
•ooal  property,  though  he  could  not  of  lands,  for  the  rea- 
that  he  could  not  hold  the  titles :  Levin  on  Trusts,  30, 

The  question,  therefore,  is,  was  it  comi>etent  for  Mr. 
n  Kerr  to  convey  real  estate  by  his  will  to  Mr.  White  in 

*  for  any  person  capable  of  being  a  cestui  que  trust  f  True, 

*  tlie  grantor  and  grantee  were  non-residents  of  this  state, 
tiiqr  were  citizens  of  the  Unite<l  States,  and  they  might, 
w  tbe  oonstitntion  of  the  United  States,  the  one  grant  and 
oflierbe  a  grantee  of  property — real  estate — in  this  state: 
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Constitution  United  States,  article  4,  section  2,  paragrapl^ 
If  Mr.  Kerr  mij^lit  own  real  estate  here,  he  might  conve 
or  devise  it  to  Mr.  White,  in  fee  or  in  trust,  provided  he      Ji 
it  according  to  the  laws  of  this  state.     That  the  deed  or   %^i7| 
has  a  trust  attached  does  not  alter  tlie  matter.     Was  the    trifle 
complete  to  Mr.  White  according  to  the  laws  of  Georg-ia? 
The  law  of  Tennassee  has  nothing  to  do  with  it;  they  couM 
not  make  it  good  if  it  was  bad — they  cannot  make  it  bad  if 
it  be  good.     If,  by  our  law.  White  takes  without  condition^ 
the  law  of  Tennessee  cannot  impose  a  condition.     The  lanJ 
passes  according  to  our  law,  antl  this  is  the  necessary  incident 
to  the  sovereignty  of  the  state  over  the  land  within  its  bor- 
ders.    The  question,  therefore,  is  whether,  under  our  law,  Mr. 
White  is,  under  the  will  of  Mr.  Kerr,  entitled  to  the  title  and 
possession  of  the  land  referred  to,  and  that  depends,  as  we 
have  said,  entirely  on  our  law.     To  make  out  the  case  it  is  to 
be  shown  that  the  will  is  execute  according  to  the  laws  of 
Georgia.     This  is  admitted.     Its  probate  in  Tennessee  makes 
it  a  good  muniment  of  title  in  this  state,  under  the  consfcitu- 
tion  of  the  United  Slates,  providing  for  full  faith  to  the  judg- 
ments of  the  jutlicial  proceedings  of  other  states  :  31  Georguif 
600.     It  appears  that  the  executor  has  assented  to  the  bequest 
to  Mr.  White.     That,  he  may  do  this  would  seem  to  follow 
from  the  decision  in  31  Georgia,  600.     If  the  will  is  a  muni- 
ment of  title,  the  grantee  takes  the  property  conveyed  under 
it  with  the  assent  of  the  appointed  executor.     Were  tJiese 
creditors  here,  whose  rights  mi^iit  be  interfered  with,  and 
they  were  complaining,  our  courts  would  doubtless  protect 
them,  and  not  drive  them  to  another  jurisdiction  for  the  paf* 
ment  of  their  debts.     But  they  are  not  complaining,  and  it>* 
not  for  the  present  complainants  to  look  after  the  interest  oi 
such  creditors,  if  any  there  be. 

2.  In  the  view  we  have  taken  of  this  case,  suggested  by 
the  pithy  and  strong  argument  of  Mr.  Hull,  we  do  not  thin^ 
it  necessary  to  go  into  the  meaning  of  the  law  of  Tennesse^- 
That,  in  our  judgment,  has  nothing  to  do  with  it.  This  ^ 
Georgia  land,  and  the  title  to  it  is  to  be  regulated  by  our  owo 
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iw,  and  not  by  the  law  of  Tennessee.  Mr.  White  has  the 
itle  under  onr  law,  and  any  condition  imposed  by  the  courts 
f  Tennessee  cannot  aflect  it. 

3.  On  the  qnestions  of  fact  involved  in  the  refusal  of  the 
ijunction,  we  see  no  abase  of  tlie  discretion  of  the  court, 
inhere  is  something  on  both  sides,  but  we  incline  to  tiunk  the 
omplainants'  case  not  a  very  strong  one. 

Judgment  affirmed. 


tiLO  S.  Freeman'  d  al,,  trustees,  plaintiffs  in  error,  vs. 
Anna  L.  Fort  et  al.,  defendants  in  error. 

^here  the  state  conrt  has  acquired  jurisdiction  of  a  creditors'  bill,  and 
bas  the  assets  of  the  debtor  within  its  custody,  in  the  hands  of  a  re- 
ceiver, and  said  debtor  is  subsequently  adjudged  to  be  a  bankrupt,  it 
^ill  not  order  said  assets  turned  over  to  the  trustees  appointed  by  the 
United  States  court  under  the  provisions  of  the  bankrupt  act,  upon 
their  mere  petition.     When  the  United  States  court  shall  enjoin  the 

m 

complainants  in  the  creditors'  bill  from  proceeding  in  the  state  court 
to  have  their  claims  adjudicated,  then  it  would  be  the  duty  of  the  latter 
eourt  to  turn  over  to  the  trustees  the  assets  in  its  custody,  to  be  ad- 
ministered by  the  bankrupt  court. 

Equity.     Bankrupt.     Jurisdiction.     Before  Judge  Hill. 
Bibb  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Lanier  &  Anderson;  T.  B.  Gresham,  for  plaintiffs  in 
WTor. 

Whittle  &  Gustin  ;  S.  D.  Irvin  ;  Poe,  Hall  &  Lof- 
^Ky  for  defendants. 

Warner,  Chief  Justice. 

•  It  appears  from  the  record  in  this  case  that  a  creditors'  bill 
^  filed  in  the  su|)erior  court  of  Bibb  county  in  behalf  of 
•*dry  oreditors  against  Burr,  Flanders  and  Wiley,  part- 
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iiers,  under  the  name  of  Burr  &  Fijuidei's,  allc^^ing  that 
copiirtnership,  ami  the  i n* I i visual  incumbers  thereof,  were  in- 
solvent, praying  for  an  injunction  and  the  appointment  of  a 
receiver.     Tlic  inj-i nation  prayed  for  was  gnm ted,  and  a  re- 
ceiver appointed.    By  the  interlocutory  orders  of  the  chaneel- 
lor,  some  of  tin*  ]>roperty  wa^  sohl,  and  the  pror^eeds  thereof, 
as  well  as  tlie  otlier  property  and  eflFect«i,  was  in  the  hands  of 
the  receiver,  or  receivers,  (as  there  a])p(»ai's  to  have  been  two 
of  them)  appointed  by  the  courts     Peiidino;  this  creditors' bill 
tiie  firm  of  Buir  &  Flanders,  and  the  indiviiliial  members 
thereof,  were  adjudicated  bankrupts  by  tlie  United  States  dis- 
trict court  for  the  southern  district  of  GiK>rgia,  upon  the 
petition  of  the  City  National  Bank  of  Ciiattanooga,  oneofthe 
creditors  of  said  firm  of  Burr  &  Fla:i<bMS,  and  Wiley,  who 
was  a  member  thereof,  but  the  City  Bank  of  Chattanooga  was 
no  party  to  the  creditoiV  bill  filed  in  the  state  court.    Free- 
man and  Holt  were  appointed  assignees  or  trustees,  iu  aaord- 
ancc  with  the  provis^ions  of  the  bankrupt  act  of  congress,  to 
take  charge  of  the  estates  of  said  bankrupts,  and  to  administer' 
the  same  under  said  act.     The  assignees  or  trustees  so  apiwint- 
ed,  petitioned  the  suj)eri(>r  court  of  Bibb  county  to  onler  the 
money,  property  and  effects,  in  the  hands  of  its  receivers,  be- 
longing to  the  estates  of  the  bankrupts,  to  be  turned  over  to 
them,  so  that  a  proper  distribution  thereof  might  be  made  ^ 
under  the  bankrupt  act  of  congress.     Upon  liearing  this  peti- 
tion the  court  refused  to  grant  it,  holding  that  when  the  federal 
court  having  jurisdiction  of  the  matter  shall  enjoin  the  com- 
plainants from  further  proceeding  in  the  state  court  in  relation 
to  the  matters  in  controvei'sy  in  the  creilitors'  bill,  and  re- 
cjuiring  them  to  litigate  and  adjudicate  iu  the  bankrupt  court, 
then  the  motion  as  to  turning  over  the  property  and  fimds 
will  be  in  order  for  consideration  and  adjudication  by  tins 
court,  but  for  the  ])resent,  and  as  matters  now  stand,  the  mo- 
tion is  refused.     Wiiereupon  the  petitioners  excepted. 

The  only  question  is  as  to  what  was  the  legal  duty  of  the 
state  court.  The  state  court  had  acquired  jurisdiction  of  tb<5 
parties  to  the  creditors'  bill  aud  the  property  in  its  custody  ^ 
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ne  the  defendants  were  adjudged  to  have  l)een  bank- 
by  the  bankrupt  court,  for  tlie  ])ur|)ose  of  deciding  the 
tive  claims  and  liens  which  the  crwlitors  had  on  the 
1y  of  the  defendants  under  the  laws  of  this  state.  It  is 
led  that  the  bankrupt  court  has  exclusive  jurisdicticn  in 
istering  the  assets  of  the  bankrupt's  esiate,  whenever  it 
leem  it  proper  to  exercise  that  jurisdiction.  It  may 
the  creditors  of  the  defendants  from  ])r()ceeding,  on  a 
•case  being  made,  against  the  assets  of  the  bankrupts  in 
L«;e,  but  until  it  shall  have  done  so  the  state  court  will 
rrender  its  jurisdiction  over  the  property  in  its  cu.sto<.ly 
?  nieix;  moti(m  of  the  assignees,  and  then  proceed  to  ad- 
le  the  rights,  liens  and  claims  of  the  creditor  to  the 
Ply  and  t-ffects  of  the  defendants  under  the  laws  of  the 
when  it  Iiad  parted  with  the  custody  of  the  identical 
rty  which  was  the  subject  matter  of  litigation.  In  the 
the  state  (H)urt  should  do  so,  its  decree  would  be  a  fruit- 
le.  When  the  assignees  of  the  bankrupts  shall  make 
)er  case  w^hich  will  authorize  the  bankrupt  court  to  en- 
i)e  complainants  in  the  creditors'  bill  from  proceeding  in 
ite  court  to  have  their  respective  claims  and  liens  adju- 
d  in  that  court,  and  shall  obtain  the  sanction  of  the 
upt  court  for  that  purpose,  then,  and  not  until  then, 
I  it  be  the  duty  of  the  state  court  to  turn  over  to  the 
lees  the  assets  in  its  custody,  to  be  administered  by  the 
'upt  court.  Inasmuch  as  the  state  court  had  acquired 
irifidietion  and  custo^ly  of  the  defendant's  property  and 
(for  the  purposes  8|X'cified  in  the  creditors' bill  before 
ffere  adjudged  bankrupts,  the  assignees  cannot  accom- 
the  object  sought  by  them  on  a  mere  motion,  without 
D8tituting  regular  proceedings  for  that  purpase  in  the 
^pt  court. 
t  Uie  judgment  of  the  court  below  be  affirmed. 
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James  R.  Qitillian,  plaintiff  in  error,  vs.  The  Centrai 
Railroad  and  Banking  Company,  defendant  in  error. 

1.  The  lien  given  by  section  1981  of  the  Code  to  mechanics,  upon  prop- 
erty munufactured  or  repaired  by  ihem,  does  not  attach  in  favor  of  a 
workman  who  is  hired  by  another  to  do  the  work.  In  such  a  case,  the 
possession  and  the  lien  is  in  the  master  or  contractor. 

2.  Where  one  employs  ano'her  to  make  brick   for  him  in  the  yard  and 
with  the  machinery  of  the  employer,  at  a  fixed  price  per  thousand,  the 
brick,  when  made,  are  the  property  of  the  employer,  and  this  is  so 
even  if,  by  agreement,  the  brick  are  to  be  inspected,  and  to  be  of  a 
certain'  quality. 

Mcchatiio's  lien.     Title.     Before  Ju<lge  Hir.L.     Washing- 
ton Superior  Court.     S€pteml>er  Term,  1873. 

Tiie  Central  Railroad  and  Banking  Company  employed 
one  Thomas  J.  Jenkins  to  make  brick  for  it  in  its  yard  ana 
with  its  machinery,  at  $7  00  per  thousand  for  all  he  couM 
make  to  the  amount  of  two  hundred  thousand.  The  biick 
were  to  be  of  a  cerhiin  quality,  and  were  to  be  inspected  by 
an  agent  of  the  road  before  acceptance.  The  Central  Rail- 
road Company  had  advanced  to  Jenkins  more  than  the  brick 
were  worth.  The  work  was  done  by  Quillian  and  othcf 
sub-employees.  Jenkins  failed  to  pay  Quillian,  and  he  sued 
out  a  mechanic's  lien  and  had  the  same  levied  on  the  brick. 
A  claim  was  interposed  by  the  Central  Railroad  and  Bank- 
ing Company.  At  the  time  of  the  levy,  the  brick  had  been 
taken  out  of  the  kiln,  and  were  lying  beside  the  track  of 
claimant.  Whether  they  had  formally  been  delivered  and 
acceptcil  or  not,  the  evidence  was  conflicting.  The  jury  found 
the  brick  subject. 

Tiie  claimant  moved  for  a  new  trial  upon  the  following^ 
among  other  grounds,  to-\vit: 

1st.  Rec4iuse  the  court  erred  in  holding  that  the  plaintiffs 
affidavit  setting  forth  the  demand  due,  could  legidly  embrace 
his  own  wages  and  the  wages  due  to  other  laborers,  as  a  debt 
due  to  himself,  for  which  he  had  the  right  to  proceed  toi*" 
cover  in  the  summary  manner  pointed  out  by  section  196% 
Revised  Code. 
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.  Because  the  verdict  was  contrary  to  the  law  aud  the 

nee. 

le  motion  was  sustained  and  the  plaintiff  excepted. 

^KGMADE  &  Evans,  for  plaintiff  in  error. 

>  appearance  for  defendant. 

cCay,  Judge. 

It  seems  very  plain  to  us  that  the  plaintiff  had  flo  me- 
lie's  lien,  under  section  1981  of  the  Code  of  1873,  or  un- 
a  similar  section  in  Irwin's  Code.  Tiie  plaintiff  had  no 
*s6ion  of  the  brick.  The  possession  was  in  Jenkins,  who 
niaking  the  brick  for  the  road.  It  was  the  intent,  and  it 
l»e  plain  meaning,  of  section  1981  of  the  Code,  to  give  the 

to  the  manufacturer  or  repairer — he  who  controls  the 
t,  has  tlie  shoj) — and  not  to  the  workmen.  Their  lien  is 
►n  his  property,  and  not  on  the  property  of  his  employer, 
ffould  breed  endless  confusion,  and  almost  a  stoppage  of 
•ness,  to  declare  that  each  workman  in  a  shop,  who  repairs 
i>ot  or  a  buggy  under  the  orders  of  the  owner  of  the  shop, 
a  lien  on  tlie  boot  or  buggy  he  repairs.  The  lien  in  sucli 
»e  belongs  to  the  proprietor.  And  the  same  is  true  here, 
tins  was  the  contractor;  he  was  making  these  brick  for 
road;  the  road  was  his  debtor,  and  not  the  debtor  of  his 
Joyces. 

.  Was  the  contract  between  Jenkins  and  the  road  one  of 
Joyment,  or  was  Jenkins  to  make  the  brick  and  sell  them 
be  road?  Could  he  have  lawfully  sold  them  to  any  one 
t  If  I  employ  one  to  dig  ore  on  my  land,  at  so  much 
ton,  it  is  ray  ore.  If  I  employ  him  to  get  rails  on  my 
liEtso  much  per  hundred,  they  are  my  rails,  even  though 
rare  to  be  counted  and  inspected,  and  though  I  have  a 
*t  to  refuse  pay  if  they  do  not  come  up  to  a  certain  standanl. 
*  WIS  the  company's  land  and  yard  and  machinery,  and  the 
i  were,  in  our  judgment,  the  j)roperty  of  the  company. 
It  thej  had  to  be  counted  and  delivered  and  inspected  does 
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not  alter  the  matter;  nor,  if  that  was  the  bargain,  does  it  lielp 
tlie  case  if  the  company  had  a  riglit  to  refuse  to  pay  for  tlicm 
if  they  did  not  come  up  to  a  certain  standard.  Tliis,  and  all 
tliese  conditions,  are  every  day  conditions  between  employer 
and  employee. 


Judgment  affirmed. 


Samuel  Hart  d  aL,  plaintiffs  in  error,  vs,  Isaac  N.  Habt 

et  al.,  defendants  in  error. 

1.  A  court  of  equity  will  not  interf«»re,  at  the  instance  of  a  general  crea* 
itor  before  judgment,  to  set  aside  a  voluntary  conveyance  allo^  *^ 
have  been  nmde  by  the  debtor  to  his  wife,  for  the  purpose  of  defraou" 
ing  creditors,  and  to  restrain  the  sale  of  such  propeny,  wht»n  thefra**" 
alleged  is  the  execution  of  such  conveyance  without  notice  to  thecreo* 
itors. 

2.  The  act  of  1873,  in  reference  to  attachments  :  Code,  section  3297  '* 
seq.j  \n  prospective  in  its  operation. 

3.  Whether  the  above  act  requires  that  bond  should  be  given  by  tn* 
plaintiff  is  by  no  means  clear.  The  better  pruclice  would  be  for  tb© 
judge  to  require  such  bond. 

4.  Can  a  decision  removing  an  attachment  issued  under  said  act  be  ^^' 
cepted  to?     Quaere. 

Injunction.  Debtor  and  creditor.  Judgment.  Fraud "^*'' 
lent  conveyance.  Attachments.  Bill  of  exceptions.  Pm-^ 
tice  in  the  Supreme  Court.  Before  Judge  Clakk.  Sumt^'^ 
county.     At  chambers.     September  9tli,  1874. 

It  is  only  necessary  to  add  to  the  facts  stated  in  the  decisis'* 
that  the  ground  on  which  the  injimction  was  sought  was  tb^^ 
the  consideration  of  the  indebted uess  to  Samuel   Hart  \y^^ 
land  and  other  property,  which  the  com|)lainant  believetl  ^*'^ 
usal  by  the  defendants  in  the  purclia.se  of  certain  lots  in  t»^ 
city  of  Americus,  upon  which  they  erected  a  brick  store.  ^ 
that  in  1868  or  1869,  the  defendants  commenced  a  partiic^^ 
ship  business  under  the  firm  name  of  I.  N.  Hart  &  Corajmn/^ 
which  continue<l  for  several  years,  when  it  was  dissolved  by 
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idrawal  of  one  member,  and  the  sale  to  the  defendant, 
.  Hart,  by  the  other  members,  of  their  interest  in  said 
te;  that  all  the  members  of  siiid  firm,  with  the  ex- 
of  Isaac  N.  Hart,  are  insolvent,  and  he  is  seeking  to 
iimself  by  frau<luleut  means  of  the  title  to  all  his 
-,  inclnding  the  real  estate  above  mentioned;  that 
ruary  1st,  1871,  for  the  i)urpose  of  fraudulently  de- 
;he  rights  of  complainant,  he  pretended  to  convey  said 
>  his  wife,  Mary  E.  Hart;  that  no  consideration  was 
said  deed,  and  it  was  not  recorded  until  June,  13th, 
hat  on  the  day  last  aforesaid  said  Mary  E.,  also  had 
1  a  dee<l  to  her  to  a  part  of  said  realty  from  R.  F. 
?,  the  brother-in-law  of  said  Hart;  that  said  Wiggins 
ir'alid  title  to  the  property  therein  convcyeil,  but  col- 
vvith  said  Isaac  N.,  Mary  E.  el  al.y  to  cheat  and  de- 
)rnplainant,  for  no  consideration  whatever,  he  signed 
1 ;  that  said  Isaac  N.,  and  Mary  E.,  are  endeavoring 
lid  property  to  an  innocent  purchaser  for  the  purpose 
ting  complainant  in  the  collection  of  his  debt.  Prays 
writ  of  injunction. 

>nsent,  the  motion  for  injunction  and  the  motion  to 
the  attachment,  referred  to  in  the  decision,  were  heard 
.    The  first  was  overruled,  and  the  second  sustained, 
of  which  rulings  comi)lainant  excepted. 

KINS  &  Hawkins;  N.  A.  Smith;  B.  P.  IIollis; 
I  Jackson,  for  plaintiff  in  error. 

ER&  Anderson;  Fout  &  McClesky,  for  defend- 


;ner.  Chief  Justice. 

was  a  bill  filed  by  the  complainant  agjiinst  the  defend- 

aying  for  an  injunction  to  restrain  them  from  dispos- 

or  conveying  certain  described  i>roperty  mentioned 

.  The  presiding  judge,  on  hearing  the  application  for 

motion,  and  considering  the  answers  of  defendants  and 
Vou  uu  25. 
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the  several  affitlavits  filed  by  the  respective  i>arties,  refas%^ 
tlie  injunction;  whereupon,  tlie  comi)lainant  excepted.  ITIie 
defendants  at  the  same  time  ma<le  a  motion  to  remove  an  SEt- 
tachment  which  ha<l  been  levied  on  the  same  properly,  ui'^dcr 
the  provisions  of  the  3297th  section  of  the  Co<le,  which  11:10- 
tion  was  granted,  and  the  plaintiff  excepted. 

1.  The  complainant  alleges  that  he  is  a  general  cre<litor  of 
the  defendant;   that  the  defendant  became  his  debtor  by  the 
indorsement  of  certain  described  notes,  and  it  is  not  alleg'C'd 
that  the  complainant  has  ever  instituted  any  suit  thereoa 
against  the  defendant.     This  case  comes  within  the  rulings  01 
this  court  in  Cabhedge  &  Hazlehurat  vs,  AdamSy  42  Gcorgio.3 
124,  and  Ohcrhoher  Sc  Kecfer  vs,  Guceiifidd,  47  Ibid,,  530, 
in  which  it  was  held  that,  as  a  general  rule,  a  court  of  equi^'Y 
will  not  interfere,  at  the  instance  of  a  general  creditor  befo*"^ 
judgment,  to  set  aside  a  voluntary  conveyance  alleged  to  ha-^*^ 
been  made  for  the  purpose  of  defrauding  creditors^  and  restrat'*^ 
by  injunction  the  sale  of  property  held  by  the  debtor  und^ 
such   voluntary  conveyance,  on   the  ground  of  fraud.    Tl"*  ^ 
allegations  of  fraud  made  in  the  complainant's  bill  are  m 
sufficient,  in  our  judgment,  to  take  the  case  out  of  that  ge 
eral  rule,  and,  therefore,  we  will  not  control  the  discretion 
the  j)residing  judge  in  refusing  to  grant  the  injunction. 

2.  It  appears  from  the  record  that  the  attachment  was  sii 
out  and  levie<l  upon  the  property  pending  the  operation  of  t  ** 
temporary  injunction  which  had  been  granted  in  this  case,    ^ 
that  tlie  defendant  was  subjected  to  both  processes  of  the  col*  •^ 
at  the  same  time,  for  the  same  cause;  besides,  the  conveyaL"*^^^^ 
of  the  proi)erty  complained  of  was  made  some  time  previo*-^ 
to  the  passage  of  the  act  of  1 873,  authorizing  the  issuing      ^^ 
the  attachment,  M'hich  act  was  jjrospcetive  iu  its  oiKjratio*'' 
But  it  was  insisted,  on  the  argument,  that  the  failure  to    jr^* 
cord  the  deed  of  conveyance  after  the  passage  of  the  act  M'^^ 
such  a  fraudulent  concealment  as  would  bring  the  defend^ ''^ 
within  its  provisions.     The  reply  is,  that  the  plaintiflF,  in  *^'^ 
affidavit  to  obtain  the  attachment,  does  not  state  that  as  ott^ 
of  the  grounds  for  obtaining  it.     The  ground  stated  ia  th^ 
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affitlavit  is,  that  the  defendiint  made  a  voluntary  deed  of  con- 
veyance of  the  proi>erty  to  his  wife  for  the  purpose  of  avoid- 
ing the  payment  of  the  phlintiff^s  debt;  that  he  is  insolvent, 
and  that  he  and  his  wife  are  endeavoring  to  sell  the  property 
to  a  bona  fide  purchaser  for  a  valuable  consideration. 

3.  There  was  no  bond  and  security  given  by  the  plaintiff 
in  attachment  in  this  case.  AVhether  the  plaintiff,  in  suing 
out  an  attachment  under  the  provisions  of  the  3297lh  section 
of  the  Code,  is  required  to  give  bond  and  security  in  double 
the  amount  of  the  d*»bt,  as  in  other  attachment  cases,  is  not  by 
any  means  clear  from  the  words  of  the  statute;  but  in  any 
view  which  may  be  taken  of  it,  we  think  the  judge  issuing 
the  attachment  should  require  a  bond,  in  his  discretion,  before 
lie  grants  this  summary  process  for  the  seizure  of  the  defend- 
ant's property.  In  view  of  the  facts  of  this  case,  as  disclosed 
in  the  record,  we  will  not  interfere  with  the  exercise  of  the 
discretion  of  the  presiding  judge  in  removing  the  attachment. 

4.  By  the  act  of  1873,  embodied  in  the  Code,  it  is  declared 
that  "a  refusal  (o  grant  such  attachment  shall  not  be  conclu- 
sive on  the  party  applying,  but  he  may  except  to  the  decision 
and  carry  the  same  l)efore  the  supreme  court  for  review,  as 
applications  for  injunction  were  carried  prior  to  the  act  of 
1870.  So,  also,  the  granting  of  such  attachment  may  be  ex- 
c^pte<l  to,  as  refusals  to  grant  injunctions  j^rior  to  said  time." 
Whether  this  case,  so  far  as  it  relates  to  the  attachment,  is  now 
l>ro[)erly  before  this  court  for  review,  qiurj'cf 

Let  the  judgment  of  the  court  below  be  affirmed. 


J.  B.  Ross  et  al.f  plaintiffs  in  error,  vs.  Saui^sbury,  Respess 

&  Company,  defendants  in  error. 

1>»  If  one  accept  a  draft,  having  no  funds  of  the  drawer,  and  the  payee 
indorse  the  draft  before  acceptance,  with  the  distinct  understanding 
with  the  acceptor  that  the  acceptance  is  on  the  faiih  of  the  indorse- 
ment, and  the  acceptor  have  the  bill  to  pay,  lie  may  recover  of  the 
drawer  and  indorser  as  principal  and  security,  for  money  paid  out  and 
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«ended,  and  under  our  law  they  are  joint  promissors,  and  maybe 
id  in  the  county  of  the  drawer,  though  the  indorser  lives  in  a  differ- 
t  county. 

Dmxe  A  drew  a  draft  in  favor  of  B  on  C,  factor  and  commiasion  mer- 
hant,  undertaking,  in  the  draft,  to  deliver  to  the  factor  hia  cotton  crop 
n  time  to  be  sold,  so  that  the  proceeds  might  be  applied  to  the  drafl 
At  its  maturity,  and  the  payee,  to  induce  the  factor  to  accept,  iLdorsed 
the  draft,  with  intent  to  hold  the  factor  harmless,  and  A  delivered  his 
crop  accordingly,  but  the  factor  permitted  him  to  sell  thirteen  of  the 
bales  for  other  purposes,  and  applied  the  balance  to  the  payment  of 
debts  due  by  A  to  him  of  a  previous  date  to  the  indorsed  draf\,  which 
debts  were  evidenced  by  acceptances  by  the  factor  of  other  and  pre- 
vious dnif(s  of  the  same  character  by  A  on  the  factor,  and  which  th 
factor  had  accepted  and  paid,  and  which  exceeded  in  amount  the  valu 
of  all  the  cotton  of  A  : 
Heidi  that  the  draft  drawn  in  favor  of  B,  and  indorsed  by  him,  was  a 
appropriation  of  the  proceeds  of  the  cotton  afterwards  delivered  to  th 
payment  of  the  tame,  and  ihe  indorser,  B,  would  only  be  liable  a 
surety  to  C,  if  he  or  his  agent  had  notice  that  the  previous  drafts  of  A 
accepted  by  C,  had  in  them  the  like  appropriation,  and  it  was  error  i 
the  court  to  charge  the  jufy  that  it  made  no  difference  whether  B  c 
his  agent  had  such  notice  or  not. 

Acceptance.     Indorsement.     Bill  of  exchiinge.     Princi 
ami  security.     Venue.     Jurisdiction.     Appropriation  of  |>a 
meats.     Before  Judge  Hill.     Twiggs  Superior  Court.     O 
tober  Adjourned  Term,  1873. 

Saulsbury,  Respess  &  Company  brought  assumpsit  again^^  t 
Frederick  D.  Wimberly,  of  the  county  of  Twiggs,  and  J. 
Ross  &  S.  T.  Coleman,' of  the  county  of  Bibb,  for  $1,680 
principal,  §3  25,  protest  and  stamp  fees,  besides  interest,  and 
$200  00,  counsel  fees,  making  this  case : 

On  June  1st,  the  said  Frederick  D,  drew  on  the  plain til& 
the  following  bill  of  exchange : 

"$1,680  78.  Macon,  Georgia,  June  1st,  1871. 

"On  the  10th  day  November  next,  please  pay  to  the  onleiT 
of  J.  B.  Ross  &  S.  T.  Coleman  sixteen  hundred  and  eightjT 
dollars  and  seventy-eight  cents,  for  value  receiveil  in  provis- 
ions, as  an  advance  on  my  present  growing  crop  of  cotton,  all 
'"^  which  I  hereby  promise  to  deliver  to  you,  at  your  ware^ 
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louse,  in  time  to  be  sold,  so  that  the  proceoilij  may  be  applied 
it  its  maturity  to  the  payment  of  this  drafl,  binding  also 
icreby  my  crop  of  c^rn,  and  my  stock  of  all  kinds,  for  the 
\ill  and  punctual  performance  of  the  above  obligation,  and 
he  payment  of  all  costs  and  counsel  fees  incurred  in  the  prcm- 
ses,  and  giving  you  hereby  full  and  legal  control  of  thesamo, 
vith  power  to  transfer  this  lien. 

(Signed)  **F.  D.  WIMBERLY,  Jr., 

*To  Me.^srs.  Sanhburji/,  Respess  t(r  Company,  Macon,  Georgia, 

"Indorsed :  J.  B.  Ross  &  S.  T.  Coleman." 

Whereupon,  the  said  R»&s  &  Coleman,  on  the  day  and  year 
Irst  aforesaid,  stated  to  the  plaintiffs  that  said  draft  was  drawa 
ur  the  purpose  of  paying  to  them  the  amount  of  Wimberly's 
ndcbtedness,  and  that  if  the  plaintiffs  would  accept  the  same, 
hey  would  indorse  said  instrument  to  protect  them  from  loss 
n  said  acceptance.  Said  Ross  &  Coleman  accordingly-  in- 
orsed  and  the  plaintifis  accepted.  Subsequently,  when  said 
nift  l>eciime  due,  on  notice  of  protest  to  them,  said  plaintifis 
•aid  it  off.  Said  Wimberly  failed  to  comply  with  his  obliga- 
tons  in  said  instrument  contained  as  to  delivery  to  them  of 
is  cotton,  etc.  At  no  time  from  the  datci  of  said  draft  to  the 
resent  moment,  has  said  Wimberly,  or  said  Ross  &  Coleman, 
ad  any  funds  in  the  hands  of  the  plaintiffs  to  meet  the  same. 
Maintitis  accepted  said  tlraft  and  paid  it  purely  for  theacrcora- 
lodation  of  said  Wimberly  and  Ro&s  &  Coleman.  Where- 
Dre,  said  defendants  becjime  liable,  etc. 

To  this  defendants,  Ross  &  Coleman,  Wimberly  not  liti- 
;ating,  pleaded  : 

1st.  That  subsequent  to  their  indoi'sement,  and  before  the* 
ommencement  of  this  suit,  plaintiffs,  without  the  knowledge 
r  consent  of  Ross  &  Coleman,  agreed  with  and  permitted 
Frederick  D.  Wimberly  to  appropriate  to  his  own  use,  or  for 
>ther  purposes  than  those  stipulated  and  agreed  in  said  draft, 
ixtcen  bales  of  cotton  of  the  crop  of  1871,  and  embraced  in 
aid  draft,  which  indulgence  was  to  the  injury  of  Ross  &  Cole- 
Oan,  indorsers,  and  discharged  them  of  all  liability. 
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2(1.  That  they  iiidoi-sed  said  instrument  because  said  Wim- 
berly  had,  in  said  draft,  covenanted  and  agreed  to  deliver  to 
plaintiffs,  if  they  wouhl  acci^pt  for  him  to  tlie  amount  of  said 
draft,  all  of  his  then  growing  crop  of  cotton,  in  time  to  1^ 
applie<l  to  the  payment  of  said  draft,  and  tliat  without  (he 
knowledge  or  consent  of  said  Ross  &  Coleman,  plaintiffs  re- 
leased Wimberly  from  his  undertaking,  by  reason  of  which 
release  and  indulgence  Ross  &  Coleman,  indorsers,  are  dis- 
charged of  all  liability  as  such. 

3d.  That  they  are  not  liable  to  plaintiffs,  because  they  were 
only  sureties  for  the  said  Wimberly  by  their  said  indorsement, 
which  fact  was  known  to  plaintiffs;  hnd  that  subsequent  to  the 
making  of  sjiid   note,  and  after  the  indorsement,  plaintiff 
agreed  with  and  permitted  Wimberly,  without  the  consent  or 
knowledge  of  Ross  &  Coleman,  to  appropriate  to  his  own 
ttse,  and  for  other  purposes  than  stipulated  iii  said  draft,  tea 
or  sixteen  bales  of  cotton  of  the  crop  of  1871,  embractnl  in 
said  dnift,  which  said  act  of  plaintilfs  increasetl  the  risk  of 
Ross  &  Coleman,  and  exposed  them  to  greater  liability  thaa 
they  ha<l  assumed. 

The  plaintiffs  established  substantially  the  case  made  by 
their  declaration.  The  defendants  showed  that  Wimberlv 
delivered  to  the  plaintiffs  twenty-five  bales  of  his  crop  of 
1871;  that  said  plaintiffs,  without  the  knowledge  or  consent 
of  defendants,  gave  said  Wimberly  ]>ermission  to  use  thirteen 
bales  of  this  crop,  of  the  value  of  $900  00,  for  his  own  use; 
that  the  twenty-five  bales  were  sold  and  appropriated  toother 
lien  drafts  of  said  Wimberly  maturing  before  the  one  which 
is  the  subject  matter  of  this  suit,  leaving  a  considerable  amount 
of  said  prior  indebtedness  unpaid;  that  if  said  thirteen  bales 
had  also  been  applied  to  said  draft,  there  would  have  remained 
a  considerable  balance  due,  say  §1,037  58,  which  would  have 
to  be  met  before  settling  the  instrument  in  controvei*sy ;  that 
all  of  said  drafts  were  in  substantially  the  same  form  as  the 
one  sued  on. 

Much  additional  testimony  was  introducctl,  considered  ira- 
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terial  here.     The  errors  coinplaiiieil  of  will  appear  in  the 
•tioii  of  the  motion  for  new  trial  reported. 
The  jury  found  for  the  plaintiffs  ^1,680  78,  with  interest. 
e  defendants  moved  for  a  new  trial  upon  the  following, 
oivr  other  grounds,  to-wit : 

St.  Beciiuse  there  was  no  such  privity  between  Wiraberly 
1  Ross  &  Coleman  as  to  authorize  the  latter  to  be  sued  out 
tlic  eounty  of  their  residence,  and  in  the  same  action  with 

former. 

M.  Because  the  court  erred  in  refusing  to  charge  the  jury 
i>IIows :  *'  If  the  jury,  from  theevidence,  find  that  J.  B.  Ross 
"5.  T.  Coleman  placed  their  names  on  the  back  of  the  dnift 
1  on,  as  indorsers,  and  that  plaintiffs  accepted  them  as  securi- 
or  F.  D.  Wimberly,  Jr.,  and  that  sucli  was  the  understand- 

<>fall  the  parties,  and  that  Saulsbury,  Respess  &  Company 
I  |>roperty  (cotton  crop  of  1871,)  pUnlgcKl  or  mortgageil  to 
m  in  the  draft,  sued  on,  as  security  for  said  debt,  at  the  time 
»uid  indorsement,  then  Saulsbury,  Res[)ess&  Company  were 
Hid  to  keep  the  sai<l  cotton  so  pledged  or  mortgaged  for  the 
'efit  of  Ross  &  Coleman  as  well  as  themselves,  and  if  they 
r<jndere<l  the  cott(m  without  the  knowledij:e  or  consent  of 
*s  &  Coleman,  they,  the  plaintiffs,  l«>se  their  claim  against 

sureties,  Ross  <t  Coleman,  to  the  amount  of  the  property 
en  up,  and  the  jury  should  so  find.  That  if  the  jury, 
ni  the  evidence,  believe  that  the  contract  of  J.  B.  Ross  & 
T.  Coleman  is  that  of  sureties,  and  that  Saulsbury,  Respess 
Company,  without  the  constMit  of  Ross  &  Coleman,  released 
r  of  the  cotton  embracjcd  in  this  draff,  and  pledged  for  the 
Anient  thereof,  and  thereby  increased  their  risk  or  exposed 
'Ha  to  greater  liability,  then  Ross  &  Coleman  are  not  liable, 
*  the  jury  should  so  find."  Given  with  qualification,  if 
-  footton  so  releaseil  would  more  than  pay  Saulsbury,  Res- 
^  &  Company's  previous  acceptances  then  due  them,  Ross 
Coleman  would  be  damaged  to  the  extent  of  such  overplus, 
(«- should  be  allowed  a  credit  therefor  by  the  jury. 
W,  Because  the  court  erred  in  charging  the  j"ry  as  fol- 
'*•:  '•That  if  Saulsbury,  Respess  &  Company  had  accepted 
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prior  drafts  of  Wiail>erly  to  be  paid  out  of  the  crop  of  18V  1 , 
which  became  due  before  the  acceptance  for  Ross  &  Coleinsmii, 
they  had  the  right  to  appropriate  the  cotton  to  these  draf\s, 
whether  Ross  &  Coleman  had  knowledge  of  such  prior  ao- 
ceptance  or  not,  and  Ross  &  Coleman  are  not  damaged." 

4th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "That  if  Saulsbury,  Respess  &  ComiMiny  consented 
.  that  Wimberly  might  fail  to  deliver  or  otherwise  dispose  of 
the  cotton  of  1871,  if  the  amount  thus  disposed  of  was   not 
sufficient  to  pay  off  Saulsbury,  Respess  &  Company's  previous 
acceptances,  then  Ross  &  Coleman  were  not  damaged,  and 
they  cannot  complain." 

The  motion  was  overruled,  and  defendants  excepted. 

Blount  &  Hardeman;  Whittle  &  Gustin,  for  plain- 
tiffs in  error. 

PoE,  Hall  &  Lofton,  for  defendants. 

McCay,  Judge. 

1.  This  acceptance  appears  to  have  been  for  the  accommo- 
dation of  both  the  drawer  and  indorser.  Indeed,  under  tl>^ 
proof,  that  was  the  distinct  understanding^.  The  action  is  nO^ 
on  the  paper,  but  for  the  money  paid,  and  the  draft  is  the  1 1^" 
ducement.  Under  the  evidence  both  these  parties  are  lial>*® 
to  the  acceptors  for  money  paid  to  their  use,  the  one  as  prif 
cipai,  and  the  other  as  security.  They  are  liable  jointly,  ai^^ 
under  the  constitution,  as  joint  promissors. 

2.  We  think  the  liability  of  the  defendants  below — tl>® 
indorsers— depended  on  whether  or  not  they  had  notice  th^^ 
the  previous  drafts,  which  absorbed  the  whole  fund,  were  se- 
cured by  the  pledge  of  the  same  crop  as  the  draft  indorseti' 
If  they  did  have  this  notice  they  cannot  complain,  as  the/ 
were  not  hurt,  either  by  the  release  or  appropriation  of  l''^ 
cotton  to  those  previous  drafts.     The  indorsed  draft  appropn* 
ated  the  cotton.     If  the  plaintiffs  stooil  by  and  saw  this  «P" 
pro])riation   made  without  notice  that  they  had  a  previo*^ 
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n  upon  it,  tlicy  ought  not  to  be  allowed  now  to  set  it  up; 
oultl  be  a  fraud  on  the  indorser — the  security.  But  if  the 
rity  knew  he  was  taking  a  pledge  upon  property  already 
gwl,  he  has  no  right  to  complain  if  the  prior  appropria- 
lias  absorbe<l  or  would  absorb  it  all.  We  think  a  new 
ought  to  be  had  in  which  this  issue  should  fairly  go  to 
ury  under  the  evidence  the  parties  may  be  able  to  pro- 
The  judge  was  in  error  in  saying  notice  was  not  mato- 

<lgraent  reversed. 


THAN   C.   Monroe,  executor,  plaintiff  in   error,  V8, 
Nathan  C.  Napieu  et  ciL,  defendants  in  error. 

(Trippr,  J.,  having:  been  of  counsel,  did  not  prc^ido  in  this  case.) 

ten  one  has  parted  with  his  title  to  property,  his  declarations  made 
ieqiiently  thereto  are  inadmissible  to  defeat  or  disparage  such  title, 
lere  one  of  the  parties  to  the  contract  or  cause  o!  action,  in  issue 
11  trial,  answered  interrogatories  before  her  death,  and  such  depo- 
*n  is  introduced  in  evidence,  the  opposite  party  is  a  competent  wit- 

tie.    Declarations.     Evidence.    Witness.    Before  Judge 

'T-H    Spalding  Su|)erior  Court.    August  Adjourne<l  Term, 

» 

^r  the  facts  of  this  case,  see  the  decision. 

•  M.  Speer;  J.  J,  Floyd;  J.  M.  Campbell,  for  plain- 
iQ  error. 

BRPLES  &  Stewart  ;  B.  II.  Hill  &  Sons;  E.  W.  Beck; 
'^N  &  DiSMUKE,  for  defendants. 


^ARNBB,  Chief  Justice. 


Was  a  bill  filed  by  Mrs.  M.  E.  Varner,  in  her  lifetime, 
^  the  defendants  to  set  aside  a  deeil  execute<l  by  her  to 
*«»  the  13th  day  of  April,  1870,  for  certain  described 
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lands  specified  therein,  on  the  ground  of  alleged  fraud  in  its 
procurement.     Pending  the  suit,  Mi's.  Varner  dieil,  and  her 
legal  representative  was  made  a  party  in  her  stead.    On  the 
trial  of  tlie  case,  there  was  much  evidence  introduced  on  both 
sides.     The  jury,  under  the  charge  of  the  court,  (wliich  was 
not  excepted  to,)  found  a  verdict  in  favor  of  the  defendants, 
setting  up  the  deed  made  by  Mrs.  Varner  to  them.     A  mo- 
tion was  made  for  a  new  trial,  on  the  several  grounds  sot  forth 
therein,  wliich  was  overruled  by  the  court,  and  the  complain- 
ant excepted.     The  only  grounds  of  error  insisted  on  here 
was  the  rejection  by  the  court  of  the  testimony  of  several 
witnesses  who  were  offered  to  prove  the  sayings  and  declara- 
tions of  Mrs.  Varner  after  she  had  made  the  deed  and  after 
the  controversy  had  arisen  between  the  parties,  going  to  show 
that  she  had  never  parted  with  the  title  to  the  land  as  con- 
veyed by  the  deed,  and  did  not  intend  to  convey  any  such  title 
to  the  land  as  specified  in  the  deed,  and  that  she  was  dissatis- 
fied with  the  terms  of  it,  etc.     The  complainant  also  offered 
to  read  in  evidence  the  codicil  made  by  Mrs.  Varner  to  her 
will,  which  purported  to  give  a  history  of  the  execution  of 
the  deed,  the  terms  and  conditions  on  which  it  was  executed, 
and  the  character  of  the  deed  she  intended  to  execute,  etc., 
which  was  ruled  out  by  the  court.     The  complainant  objected 
to  the  admissibility  of  the  evidence  of  George  and  Nathan 
Napier,  the  defendants,  on  the  ground  that  Mrs.  Varner,  the 
other  party  to  the  contract,  was  dead,  the  complainant  having 
first  read  in  evidence  the  answers  of  Mrs.  Varner  to  interrog- 
atories taken  before  her  death  in  relation  to  tlie  contract.    It 
appears  from  the  evidence  in  the  record  that  after  the  execn- 
tion  of  the  deed,  Nathan  Napier,  with   the  knowledge  and 
consent  of  Mrs.  Varner,  ])urchased  his  brother's  interest  in 
the  land,  she  ex]>ressing  no  dissatisfaction,  but  said  he  had 
not  paid  his  brother  enough  for  the  place. 

1.  It  is  a  well  settled  rule  of  law,  that  when  one  has  parted 
with  his  or  her  title  to  property,  that  he  or  she  cannot,  by  his 
or  her  declarations  made  subsequently  thereto,  be  allowed  to 
defeat  or  disparage  that  title.     If  the  law  \yvis  otherwise,  no. 
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id's  title  to  property  would  be  safe.  It  was  insisted  on  the 
^uinent  that  under  the  ruling  of  this  court  in  Ilowdl  V8, 
twell,  47  Georgia^  492,  the  evidence  offered  at  the  trial  in 
s  case  was  admissible.  In  that  case,  the  dceil  of  Howell 
s  attacked  for  want  of  cnpticiti/  to  make  it,  and  that  it  was 
Kiured  by  his  son  Singleton,  (who  wrote  tiui  deed,)  by  tlie 
?rcise  of  undue  influence  over  his  father  in  his  then  imbe- 
5  state  of  mind.  To  sustain  the  deed.  Singleton  ])roved 
'  declarations  of  his  father,  repeateilly  made  before  his 
ith,  that  he  (Singleton)  should  have  the  land  conveyed  by 
!  deed.  To  rebut  this  evidence,  the  complainants  were  ai- 
red to  prove  that  during  the  last  illnexs  of  Howell  he  ex- 
:ssed  himself  dissatisfied  with  the  disposition  made  of  his 
►perty,  and  requested  his  son  Singleton,  to  bring  him  the 
1  and  deeds,  that  he  might  make  such  a  disposition  of  his 
^perty  as  would  make  all  his  children  equal,  and  Singleton 
lied,  evasively,  "You  have  no  pro|>crty  to  divide  but  some 
ney."     This  evidence  was  admitted  in  that  case  only  for 

purpose  of  rebutting  the  defendant's  evidence  as  to  his  not 
nng  exercised  any  undue  influence  over  his  imbecile  father 
procuring  the  deed,  and  as  a  circumstance  to  be  considered 
the  jur}'  as  to  his  influence  over  his  father  in  the  then  con- 
ion  of  his  mental  capacity.  But  the  court  distinctly  an- 
inoetl  the  genend  rule  of  the  law  in  that  case,  tiiat  the  decs 
Itions  or  adqiissions  of  Howell,  after  the  title  to  the  land 
I  passeil  out  of  him,  were  not  admissible  in  evidence  in 
or  of  the  complainants  against  the  defendant  in  that  case. 
ire  18  a  marked  distinction  between  the  two  cases,  in  this, 
fc  in  Howell's  case,  the  deed  was  attacked  for  the  icdut  of 
aeUy  of  the  donor  to  make  it.  In  this  case,  the  decil  is 
attacked  for  the  want  of  capacity  of  Min?.  Varner  to  make 
in  fscty  the  complainants  are  claiming  the  property  under 

Will,  which  was  executed  some  time  subsinjuent  to  the 
1^  and  we  suppose  that  she  had  as  much  capacity  to  make 
deed  as  she  bad  to  make  the  will.  Upon  a  careful  review 
lie  evidence  offered  by  the  complainant  at  the  trial,  and 
1  out  bjr  the  court,  including  the  recitals  in  the  codicil  of 
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tlie  will,  we  fiiul  no  error  in  nilin;;  out  the  tt^dtinionv  ofTered, 
as  diselosecl  in  the  reconl.     Tlie  testimony  was  proj)erly  re* 
jecteil,  under  the  general  rule  of  hiw  before  stated,  and  espe- 
cially so  in  this  case,  because  one  of  the  parties  claiming  under 
the  deed  had  purchased  his  brother's  interest  in  the  land  con- 
veyed bv  it,  with  the  knowieiljje  and  consent  of  Mrs.  Varaer. 
2.  The  next  question  to  1x3  conside:\M!  is  the  admission  of 
the  testimony  of  George  and  Nathan  Napier,  over  the  obje^ 
tion  of  complainant,  Mrs.  Varner  being  dead  at  the  time  of 
the  trial.     The  3854th  section  of  the  Co<le  declares  that  whert 
one  of  the  original  parties  to  the  contract  or  cause  of  actioa 
in  issue  or  on  trial  is  dead,  the  otlr*r  party  shall  not  be«d- 
mittcd  to  testify  in  his  own  favor.     In  this  case  Mrs.  Varner 
was  dead,  but  her  testimony  had  been  taken  by  interrogatoriei 
before  her  death,  which  were  offere<l  and  read  in  evi<lenee  bjT 
the  complainant,  in  which  she  fully  stateil  her  version  vA 
iindei'standing  of  the  contract  at  the  time  it  was  made.   \!^ 
is  the  reason  and  s[)irit  of  this  statute  and  what  motive  hil 
the  legislature  in  the  enactment  of  it?     The  reason,  spiA 
and  intention  of  the  statute  is,  that  when  one  of  the  partial 
to  the  contract  is  dead,  and  cannot  give  his  version  of  the  con- 
tract, the  otiier  party  thereto  shall  not  admitted  to  testify  i*^ 
bis  own  favor.     If,  however,  the  party  who  is  dead  did  testiy 
while  in  life  fully  in  relation  to  the  contract,  as  in  thisd^ 
and  her  testimony  is  read  to  the  jury,  shall  the  other  partf 
the  contract  then  l)e  excluded  from  giving  his  version  of 
because    the  other  party  is  de^id  at  the  time  of  the 
Would  such  a  construction  of  the  statute  l>e  in  aceonki 
with  the  reason  and  spirit  thereof?     It  may  be  within 
strict  letter  of  the  statute,  but  it  is  no  more  within  the 
and  spirit  of  it  than  the  law  which  enacteil  that  whoever 
blood  in  the  streets  should  be  punished  with  the  utni<Ht 
verity,  when  it  wjts  held  that  law  did  not  extend  to  the 
geon  who  opened  the  vein  of  a  person  that  fell  dowa  in 
street  with  a  fit.     The  drawing  blood  in  the  streets  by 
surgecm  was  within  the  strict  letter  of  the  law,  but  not  wi 
the  reason  or  spirit  of  it.     So  in  this  case,  if  the  complai 


ATLANTA,  JULY  'J'EIIM,  1874.  389 


Caritliers  vs.  Veiiable. 


not  offered  in  evidence  the  testinionv  of  Mrs.  Varner, 
taken  in  her  lifetime^  in  relation  to  the  contract,  the  defend- 
ants wonld  not  have  been  competent  witnesses  to  testify  in 
their  own  favor  in  relation  to  it.  But  as  the  complainant  of- 
fered and  read  in  evidence  her  testimony  in  relation  to  the 
contract  taken  in  her  lifetime,  then  to  have  excluded  the  tes- 
timony of  the  defendants  because  she  was  dead,  at  the  trial, 
would  not  have  been  in  accordance  with  the  reason  and  spirit 
of  the  statute,  and  the  court  did  not  err  in  admittinj^  their 
testimony  under  the  facts  of  the  case  befon;  it.  It  was  the 
Jutv  of  the  court  to  give  the  statute  a  /ro-so/iaWe  construction. 
Let  the  judgment  of  the  court  below  be  affirmed. 


J.T.  Carithehs,  plaintiff  in  error,  vs,  Delila   M.  Vena- 

BLE,  defendant  in  error. 

L  Wben  a  judgment  is  fonnded  on  two  del)ts,  but  is  for  a  general  sum,  and 
One  of  the  debts  properly  supports  the  lien  of  the  judgment,  but  the 
other  does  not,  the  lien  of  the  judgment  obtains  if  the  two  debti  can 
oc  separated  and  distinguished. 

^  A  valid  judgment  obtained  against  the  huBband  during  the  pendency 
tf  asuit  for  a  divorce,  founded  on  a  debt  contnicted  before  the  sepa- 

*Vion  of  the  husband  and  wife,  is  a  good  lien  upon  property  set  apart 

te  the  wife  on  the  final  h'^aring. 
When  it  affirmatively  appears  that  a  general  Ji.  fa.  has  issued  in  a 

VlX>ceeding  by  attachment  only,  it  is  for  the  party  relying  on  the  judg- 

^Mt  toihow  that  the  attachment  had  become  a  perso'inl  proceeding  in 

PttaM  of  the  ways  provided  by  law,  nor  is  it  sullieient  proof  of  this  to 

eow  that  the  defendant  in  the  attachment  was  represented  in  the  case 
an  attorney.     He  must  be  Dotified,  or  replevy,  or  appear  and  make 

'%nle  under  a  general  execution,  issued  in  an  attachment  proceeding, 
^bhoot  stepA  taken,  according  to  the  statute,  to  make  the  proceeding 
l)t..^eraODml  one,  is  void,  and  the  purchaser  gets  no  title. 

ladgmenis.     Husband  and  wife.     Divorce.     Attachment. 
jal  sale.     Before  Judge  Hice.     Jackson  Superior  Court. 
It  Term,  1873. 
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On  the  8th  (lay  of  August,  1871,  Dclila  M.  Venable coo- 
nieneed  her  action  of  ejectmout  against  R.  T.  Caritlicrs,  vl*o 
pleaded  t lie  general  i.ssue.  The  plaintiff  relied  for  title  on  i 
decree  of  Jackson  superior  court  in  an  action  of<livorce,w 
the  matter  of  Delila  M.  Venable  vs.  John  Venable,  dated  .- 

da}'  of ,  1867,  dwreeing  to  tlie  said  Delila  for  life,  and 

then  to  her  minor  children,  a  certain  house  and  lot  in  tw 
town  of  Jefferson,  in  sjiid  county.  Title  in  John  VenaW® 
was  admitted  by  the  defendant,  but  he  set  up  the  following 
facts  as  showing  title  in  himself: 

On  the  10th  of  July,  1867,  one  Cicero  C.  Thomiison  ob- 
tained a  judgment  against  said  John  Venable,  in  the  county 
court  of  Jackson  county,  for  tlic  principal  sura  of  $38$ OH 
besides  interest  and  cost.  Under  and  by  virtue  of  a  ji  /* 
issued  upon  said  judgment,  John  S.  Hunter,  sheriff)  on  tw 
2d  of  August,  1867,  levied  on  said  house  and  lot,  and  <* 
the  first  Tuesday  in  September  thereafter,  sold  said  property 
to  the  Iiighest  bidder,  when  said  Thompson  purchaseil  tw 
same,  and  a  deed  was  made  accordingly.  On  the  26tli  <* 
October,  1867,  Thompson  conveyed  said  property  to  Maiy*"i 
Thompson,  who,  through  her  agent,  said  Cicero  C.  Thonip*'> 
on  the  17tii  of  May,  1871,  executed  a  dee<l  to  ihedefendi* 
Said  sheriff,  by  virtue  of  said  sale  as  aforesiiid,  placed  M 
Cicero  C.  Thompson  in  possession  of  said  house  and  lot,whiw 
said  possession  was  transferred  to,  and  is  now  in,  saiddefen*; 
ant. 

The  presiding  judge  having  ruled  that  it  was  necessary w 
the  defeu<laut  to  show  upon  what  debt  or  debts  tlie  jnd 
was  fi)unded  from  which  said  fi,  fa.  issued,  he  offered  ( 
the  deeds  before  mentioned,  and  the  fi.  fa.  under  which 
property  was  sold,  and  a  fi.  fa.  in  favor  of  P.  F.  Hi 
against  said  John  Venable,  on  whicli  was  a  credit  of  $100 
of  the  money  arising  from  tlie  sale  of  said  property,)  the 
lowing  evidence,  to-wit:  a  note  from  John  Venable  to  W. 
Thompson  &  Son  for  $183  55,  dated  10th  of  January,  1 
and  due  one  day  thereafter.     The  oral  testimony  of  Cicero 
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hompson,  who  swore  that  the  jiulgnieiit  in  his  favor  (on 
hich  the  fi.  fa,  was  issued,  and  which  was  levied  on  the 
•operty  in  dispute,  and  by  virtue  of  which  siiid  j)r<)j)crty  was 
W,)  was  based  on  said  note,  together  with  an  account,  wliieh 
!Coiint  bore  date  subsc<iuent  to  the  separation  of  Dclila  M, 
enable  and  John  Venable,  and  which  account  was  for  board 
said  Deli  la. 

E.  M.  Thompson  swore  that  he  was  one  of  the  firm  of  W. 
.  Thompson  &  Son,  and  that  said  note  was  a  part  of  the 
aim  on  which  said  fi,  fa,  issued. 

W.  J.  Pike  swore  that  he  was  one  of  the  firm  of  Davis  & 
ike, attorneys  at  law,  who  were  employed  in  said  cause;  that 
Jesuit  on  which  the  judgment  was  obtained  and  tlie  fi,  fa, 
sued,  was  (commenced  by  attachment  returnable  to  the  infe- 
or  court;  tliat  before  the  cause  was  tried,  the  county  court 
as  established,  and  the  said  matter  was  transferred  to  it;  that 
i^.  L.  Marler,  the  county  judge,  having  been  of  counsel  for 
enable,  was  di^squalificMJ,  and  it  was,  by  consent  of  counsel, 
ied  by  John  R.  Hancock,  one  of  the  judges  of  the  inferior 
>urt;  that  he  had  searched  the  clerk's  office  for  the  original 
ipers,  de(?laration,  plea,  etc.,  and  that  they  could  not  be  found. 
T.  H.  Niblack,  clerk,  swore  that  said  papers  were  not  of 
e  in  his  office,  nor  were  they  of  record  tliere. 
The  plainiiff  offere<l  the  following  oral  testimony  in  rebut- 
1,  to-wit:  That  of  Wyn  A.  Worsham,  who  swore  that  said 
cero  C.  Thompson,  the  night  afler  the  finding  of  the  jury 
the  divorce  case  above  mentioned,  expressed  himself  as  sat- 
ied  with  said  verdict.  That  of  John  J.  McCullock,  who 
tified  as  to  the  same  facts  sworn  to  by  Worsham,  and  the 
ditional  fact  that  he  said  he  would  not  sell  said  land  under 
I  aforesaid  levy;  that  after  said  sale  he  expressed  himself  as 
Dg  sorry  that  he  had  sold  it,  and  that  the  defendant  was  in 
isession  of  the  premises  in  dispute?;  that  said  premises  were 
Tih  for  rent  the  sum  of  880  00  per  annum;  and,  also,  that 
G.  R.  Duke,  who  swore  that  he  was  the  agent  of  «John 
nable^  with  instructions  to  stop  said  sale  under  said  levy 
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by  affidavit  of  illegality;  that  Thompson  agreed  with  him  not 
to  sell  the  same. 

After  the  charge  of  the  court,  the  jury  returned  a  verdict 
for  plaintiff  for  the  [)reniises  in  dispute^  and  $240  00  mesif^ 
profits. 

The  defendant  moved  the  court  for  a  new  trial  on  the  fc>l' 
lowing  grounds,  to-wit : 

1st.  Because  the  verdict  was  contrary  to  law. 

2d.  Beciiuse  the  verdict  was  contrary  to  the  evidence. 

3d,  Beciiuse  tlie  court  erred  in  charging  the  jury,  "tli at 
they  had  a  right  to  inquire  whether  or  not  the  fi-  fa.,  whioli 
accompanied  tlie  sheriff's  deed  of  defendant,  was  founded 
upon  a  ju<lgmcnt  in  a  cause  commenced  by  attachment;  anrf 
if  they  believed  it  to  be  an  attachment  judgment,  they  should 
inquire  whether  or  not  defendant  in  attachment  had  notice 
served  on  him  according  to  law  of  the  |>endency  of  the  at- 
ta^'hrnent,  or  appeared  [Xirsonally  or  by  attorney,  and  made 
defense  to  the  attachment  suit,  or  gave  bond  and  security  for 
the  forthcoming  of  tlie  property,  and  if  the  jury  believed 
from  the  evitlence  that  no  one  of  these  three  means  had  been 
employed  to  make  the  judgment  a  general  judgment,  then 
the  judgment  was  only  a  judgment  against  the  projierty  levied 
on,«and  not  a  judgment  against  all  of  defendant's  property, 
and  was  therefore  void,  and  the  fi.  fa.  issued  thereon  void 
also,  and  the  sale  under  it  a  nullity." 

4th.  Because  the  court  erred  in  charging  the  jury,  "That 
they  could  inqin're  upon  what  debt  or  debts  the  judgment 
was  founded,  and  if  they  believed,  from  the  evidence,  that  * 
part  of  the  debt  was  create<l  subsequently  to  the  separation  oi 
John  Venable  and  his  wife,  then  the  whole  judgment  isren- 
dered  of  the  character  of  the  younger  debt,  even  though  a  | 
])art  of  it  was  created  before  the  se[)aration,  and  would  have 
been  collectable  if  sued  alone." 

5th.  Because  the  court  erred  in  refusing  to  charge  as  f^'"  B^  . 
lows:  "If  the  jury  believe  that  the  judgment  under  which  tW  ■    • 

land  w^as  sold  in  this  case  was  founded  on  attachment,  the/-  ■ 
fa.  being  a  general  fi.  fa.,  it  is  presumed  was  founded  on «  ■  ^/ 


ATLANTA,  JULY  TERM,  1874.  393 


Carithers  c».  Vennble. 


eneral  judgment,  and  the  law  presumed  that  (he  court  ren- 
3ring  the  judgment  did  its  duty,  and  that  it  had  the  right 
►  enter  a  general  judgment." 

6th.  Because  the  court  refused  to  charge  as  requeste<l,  with- 
it  qualification:  "That  the  purchaser  at  sheriff 's  sale  must 
ok  to  the  title  and  soundness  of  property  sold ;  but  a  sale 
'gularly  made  by  virtue  of  judicial  process,  issued  from  a 
>iirt  of  com|3ctent  jurisdiction,  shall  convey  the  title  effect- 
ally  as  if  made  by  defendant  in  fi,  JaP 

7th.  Because  the  fcourt  erred  in  refusing  to  charge,  without 
nalification,  as  requested :  "  The  purchjiser  is  not  bound  to 
tiquire  into  the  procee<lings  prior  to  the  judgment,  but  offi- 
cers of  the  law  are  presumed  to  have  done  their  duty  and  to 
aave  acted  lawfully  until  the  contniry  appears." 

8th.  Because,  the  court  refused  to  charge:  "If  the  jury  be- 
lieve from  the  evidence  in  this  case,  that  Cicero  C.  Thompson 
Wl  a  valid  judgment  lien  against  John  Venable,  the  husband, 
at  the  time  of  the  rendering  of  the  decree  in  divorce,  then  the 
decree  in  divorce  <lid  not  divest  his  judgment  lien,  but  he 
W  the  legal  right  to  enforce  the  judgment  against  property 
contained  in  the  schedule,  notwithstanding  the  decree." 

Afler  hearing  argument  on  said  motion,  the  court  overruled 
the  same,  to  which  defendant  excepted,  ^ 

J. B.  KsTEs;  W.  C.  Howard;  J.  C.  Reed;  W.  J.  Pike^ 
fiv  plaintiff*  in  error. 

Spebr  &  Thomas;  J.  J.  Floyd;  S.  P.  Thurmond,  for 
^fendant. 

McCay,  Judge. 

1.  We  are  inclined  to  the  opinion  that  the  charge  of  the 

J*lge,to  the  effect  that  if  the  judgment  under  which  this  land 

^W sold,  was  even  in  part  based  on  a  debt  contracted  after  the 

'S'Wation  of  Mr.  Venable  and  wife,  the  whole  ju<lgment 

^Wild  be  without  a  lien,  was  not  correct.     Indeed,  just  tlie 

'Vpodte  wems  to  us  the  proper  rule,  to-wit:  that  if  any  part 
Vol.  MI.  26. 
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of  the  jiulginent  was  for  a  debt  coiitracte<l  before  the  separa- 
tion, the  lien  of  the  judgment  would  be  good.     Tlie  proof  ilis- 
tinctly  divides  the  two  debts,  and  we  are  unable  to  see  m'Ij/ 
the  debt,  capable  of  becoming  a  lien,  sliould  lose  its  character 
by  being  carried  into  a  judgment  in  company  with  a  debt  Dot 
capable  of  becoming  a  lien.     Were  they  undistinguisliable 
there  might  be  a  good  deal  said  in  favor  of  this  view,  as  it 
would  be  the  plaintiff's  own  folly  if  he  mingled  uiidistin<5»i»h- 
ably  his  good  debt  with  a  bad  one.     But,  as  we  have  said,  the 
amount  and  character  of  each  is  distinctly  shown  by  the  proof. 

2.  It  is  going  very  far  to  constrjae  the  divorce  laws  so  ^^ 
to  tie  up  the  property  of  the  husband  from  sale  by  liira,  ot 
from  debts  contracted  by  him  after  I  he  separation.     This  1^7 
however,  as  we  held  in  Veaahle  vs.   Craif/^  44  Georgiay  437| 
the  provision  of  the  Code.     But  the  husband  is,  by  the  saiH® 
section  of  the  Code,  authorized  to  sell,  bona  fide,  in  jKiymcnt 
of  pre-existing  debts:  Code,  1721.     Our  opinion  is,  that  ^ 
bona  fide  creditor  may  also  sue  his  debt  to  judgment,  and    if 
lie  gets  a  lien   before  the  property  is  set  apart  to  the  wife  by 
the  final  judgment,  the  lien  is  good — she  takes  subject  to   it. 
This,  as  it  seems  to  11s,  is  fair,  and  in  harmony  with  the  pro- 
visions of  the  Code.     Debts  existing  at  the  time  of  the  sepa- 
Kitiou  have  a  high  equity,  and  if  they  be  reiluced  to  jiuig' 
ment  before  the  rights  of  the  wife  are  iGxed  by  a  judgment, 
they  ought,  we  think,  under  the  general  rules  of  our  law,  giv- 
ing preference  to  the  oldest  judgment,  to  be  first  paitl.    Tt> 
Si'iy  that  the  lien  of  the  wife  retroacts  U^  the  date  of  the  sepa- 
ration, so  as  to  take  away  a  right  then  existing  in  creiliton?! 
to  sue  and  get  a  lien,  is  unjust  to  the  creditor,  who  contracte^^ 
with  no  such  view.     We  are,  therefore,  of  opinion  that  were 
this  a  good  judgment  its  superior  date  would  give  it  prefer- 
ence to  the  judgment  in  favor  of  the  wife. 

3,  4.  Had  the  defendant  stood  upon  his  fi,  fa,  alone,  ^v^ 
think  he  would  have  been  entitled  to  a  verdict.  Primnjuci^^ 
in  this  state,  an  execution  from  a  legal  court  is  authority  to 
sell,  and  it  is  not  necessary  to  produce  the  judgment.  But 
the  defendant  did   not  so  stand.     True,  in  undertaking  ^ 
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his  jiulgment,  he  acted  iiFuler  a  ruling  of  the  judge;  but 
mot  made  that  ruling  a  ground  of  error,  and  if  he  had, 

hardly  revei'se  the  judge,  under  the  facts  as  they  ap- 
()  exist.  The  paiKji's  seem  all  to  l)e  lost,  and  they  were 
recorded.  It  was,  however,  in  proof  that  the  suit  was 
achment,  and  the  Ji.  fa.  produced,  and  which  sold  tlio 
'ty,  is  a  general  fi,  fa.  It  fails  to  appear  that  the  de- 
it  was  ever  servetl  with  notice,  as  provid(xl  by  section 
3f  the  Co<le,  or  that  he  made  defense,  as  proviiled  by 
I  3228.  An  attachment  is  only  good  against  the  prop- 
jvied  on,  and  this  fi.  fa.y  if  founded  on  an  attachment 
is  clearly  void,  since  it  was  without  notic*e.  It  appear- 
Bnnatively  by  the  proof  that  there  was  no  regular  suit, 
ily  an  attachment,  a  general  fi.  fa.  is  illegal  and  void. 
3  not  agree  that  the  issuing  of  a  general  fi.  fa.  implies 
,  and  that  it  is  to  be  taken  for  granted  there  was  notice. 

are  decisions  to  the  elfect  that  a  general  judgment  by  a 
of  general  jurisdiction  will  be  presumed,  prima  facie, 
founded  on  notice;  but  we  know  of  no  such  rule  in  fa- 

*  ^  fi'  f^i'y  or  other  execution.  The  latter  is  not  the  act 
ourt.     It  is  the  mere  ministerial  act  of  the  executive 

of  the  court.  In  most  of  the  stiites  it  does  not  even 
with  it  the  presum|)tion  that  it  is  based  on  a  judgment, 
less  that  the  judgment  is  founde<l  on  notice.  We  think, 
3  case,  therefore,  that  as  it  was  made  affirmatively  toap- 
hat  the  case  was  originally  an  attachment,  it  was  incum- 
m  the  purchaser  to  show  how  the  fi.  fa.  became  a  gen- 
ne.  This  he  utterly  failed  to  do,  and  the  judge  was 
in  his  instructions  to  the  jury  on  this  point.  There  be- 
total  failure  of  the  proof,  the  verdict  of  the  jury  was 
arily  for  the  plaintiff.  If  there  was  no  notice,  the  judg- 
^Tis  void,  and  the  sale  void.  The  purchaser  took  noth- 
A  purchaser  is  protected  against  an  irregular  judgment, 
t>t  under  a  judgment  without  notice  to  the  defendant, 
acre  fiict  of  the  presence  of  an  attorney  of  the  defendant 

•  enough  to  8uj)crsede  the  necessity  of  notice;  the  defend- 
aust  make  defense :  See  Ross  vs.  Edwards^  52  Georgia, 
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24.  An  attorney  might  stand  by  and  see  that  tlie  case  was 
made  out^  or  he  might  attack  the  attachment.  Under  the 
law,  therefore,  we  think'  the  verdict  right — necessary — under 
the  proof,  and  the  error  of  the  jndge  as  to  the  effect  of  the 
judgment,  if  a  good  one,  immaterial. 
Judgment  affirmed. 


James  C.  Herring,  plaintiff  in  error,  vs.  Saulsbury,  K^^ 
PESS  &  Company,  defendants  in  error. 

Where  the  defendant  contests  the  execution  based  on  the  foreclosure    ^ 
a  factor^ s  lien,  a  forihcoming  bond  is  unnecessary  unless  he  desire^ 
replevy  the  property  levied  on. 


Factors'  lien.     Bond.     Before  Judge  Hill.     Twiggs  S*^ 
perior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

J.  D.  Jones,  by  Z.  D.  Harrison,  for  plaintiff  in  error- 

E.  F.  Best,  for  the  defendants. 

Warner,  Chief  Justice. 

This  was  a  proceeding  to  foreclose  a  lien  on  personal  prop- 
erty, as  provided  by  the  1991st  section  of  the  Code.  The  d^ 
fendant  filed  an  affidavit,  alleging  that  the  execution  whi<^" 
had  been  levied  on  his  property  was  proceeding  illegally,  ^ 
cause  it  was  not  stated  in  the  affidavit  foreclosing  the  lien  tl»a* 
the  same  was  made  within  one  year  after  it  became  due;  that 
certain  describeil  property,  which  had  been  levied  on,  was  not 
subject  to  levy  in  such  a  proceeding  to  enforce  a  factor's  !!<*"» 
that  $40  00  claimed  therein  as  counsel  fees  cannot  be  collet' 
ed  in  this  manner  by  the  enforcement  of  a  factor's  li^^* 
When  the  case  came  on  for  trial  the  counsel  for  plaintiff  ro*^^ 
a  motion  to  dismiss  the  defendant's  aflSdavit  on  the  groao^ 


^M,  1874. 


t  uo  rortlieuuiing  a 
ri£F,  wliich  motion  \ 
jndam's  affidavit,  vA 
rth  |)aragra|)li  of  the 
■esthnt  if  tiie  defeiiili 
inch  (lcfi;nilaiit,  cont<.-9( 
he  cxUtenct:  of  such 
,  setting  forth  the  grom 
I]  form  an  isaue  to  L>e  1 
^rcaiiac:^.     The  sixth  pa\ 
vtay  replevy  tlie  pn>[)ert\ 
Mcthe  amount  clamic<l, ' 


.  uirti  security  in 
..,<!  payment  of  the  eventual 


clemnation  money.  In  this  chiss  of  cases  (lie  law  does  not 
uire  the  defendant  t*>  give  a  foithcoming  bond  to  the  sher- 
l>ut  if  lie  desires  to  replevy  the  property  levied  on,  he 
*t  give  bond  and  security  for  the  payment  of  the  eventual 
ilenination  money.  The  defendant  may,  or  may  not  re- 
^y  the  property  Icvieit  on,  at  his  option,  hut  whether  lie 
!J  so  or  not,  he  is  entitled  to  contest  tlic  plaintifif'u  claim  ami 
on  the  grounds  stated  in  his  affidavit,  provided  the  same 
siiftieient  in  law  for  that  purpose.  The  only  question  de- 
-<I  in  this  case  wan,  that  the  defendant  liad  no  standing  in 
ft  I)ec»use  he  had  not  given  a  forlhconiing  htiiid  to  tlie 
riff,  and  dismissed  his  affidavit.  Tlits  decision  of  the  court 
'  error. 
^  the  judgment  of  the  court  below  lie  reversed. 


WW  E.  Haumack,  plaintiff  in  error,  vs.  The  State  of 
Geougia,  defendant  in  error. 

OS  HiMiiACK,  pkintifT  in  error,  vx.  The  State  of  Geor- 
gia, defendant  in  error. 

^Xriklof  an  indictnient  forarxon,  it  is  not  error  to aJDiit  eTtdenoo 
i">*i>>g  that  feelings  of  anger  or  dislike  exisled  on  Ifaepart  of  ihe  de- 
"■■U  lowftrdi  the  owner  of  the  pronertj. 
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24.      An  attor^^^®^"^  combine  to  burn  the  houses  on  a  plantatioo, 
1  .    .'  to  the  place  together,  and  one  sets  fire  to  the  d«relliri^- 

^fother  to  the  corn-crib,  and  another  to  the  cotton-house,  m 

law,  y^ion  of  the  common  purpose,  the  act  of  each  is  the  act  of  all,  and 

tlipr^er  may  be  convicted  for  burning  either  of  the  houses  buroed. 

J6,  When  there  are  several  written  requests  to  charge  the  jury,  and  tlie 
same  principle  of  lav  is  involved  in  each,  and  the  judge  gives  one  of 
the  requests  in  charge,  it  is  not  error  to  refuse  the  others. 

4.  When  a  judge  was  asked  to  charge  the  jury,  that  if  they  believed  a 
witness  to  have  done  certain  things,  this  was  a  ground  to  '*  distract 
the  witness,  and  he  gave  the  charge,  except  the  word  '*  distrust,"  Tor 
which  he  substituted  *'that  the  jury  may  consider  in  weighing;"  o' 
when  the  charge  asked  was,  that  if  the  jury  believed  the  wilnesa  to 
have  done  certain  other  things,  and  testified  under  certain  (stated)  cir- 
cumstances, this  is  another  circumstance  against  believing  him,  &Q<^ 
the  judge  gave  the  charge,  inserting  after  the  word  circumstance,  "  that 
the  jury  may  consider:" 

■ 

ffeldy  that  this  modification  of  the  requests  was  not  error. 

6.  When  the  judge  was  asked  to  charge,  in  relation  to  the  evidence  of 
an  accomplice,  that  the  corroborating  evidence  must  be  such  as  shows 
that  he  did  not  fabricate  his  story,  and  the  judge  inserted  aAer 
**  shows"  the  words,  **to  your  minds,"  and  gave  the  charge,  and 
added,  •*  but  you  alone  are  the  judges  as  to  what  amount  of  corrobo- 
ration in  material  matters  is  necessury  on  this  subject,"  this  was  not 
error. 

6.  When  it  was  an  issue  before  a  jury  whether  a  witness,  who  was  an  ac- 
complice, was  corroborated  by  other  evidence,  and  the  judge  charged 
the  jury,  that  '*  if  his  (the. accomplice's)  statement  about  theprisonen 
the  witness  and  Elijah  Ilammack  standing  on  the  road  together,"  con* 
curs  with  the  evidence  of  Haisten,  who  saw  the  three  men  in  the  road, 
it  is  proper  for  the  jtiry  to  consider,  under  all  the  circumstanceJt 
whether  Haisten's  testimony  corroborates  Thomas'  (the  witness')  state 
ments  in  that  respect,  or  whether  Thomas  (the  accomplice)  6xwi  op 
his  story  to  correspo'id  with  the  statements  of  Uaisten,  but  refused  to 
charge  as  requested,  that  **  if  the  jury  believed  that  he  (Thonnas)  ^ 
framed  his  story  as  to  make  that  one  statement  coincide  with  Haistf*"  * 
statement,  that  such  a  coincidence  should  not  be  considered  as  sails' 
factorily  confirming  his  evidence:" 

Held  J  that  there  was  no  error  in  the  refusal. 

7.  The  evidence  in  these  cases  fully  supports  the  verdicts. 

Criminal  law.  Evidence.  Charge  of  court.  Witness* 
Accomplice.  New  trial.  Before  Judge  Kiddoo.  Quitniao 
Sui)erior  Court.'    November  Adjourned  Term,  1873. 
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These  two  cases  were  argued  and  determined  together. 
Robert  E.  ILimma(;k  and  Jolin  Hammack  were  placed  oa 
xl  for  the  oftense  of  arson,  alleged  to  have  been  committed 
f>n  the  property  of  Nancy  Thomas,  on  November  15th, 
7^3.  The  former  was  charged  with  burning  a  corn-crib, 
1  the  latter  a  cotton-house.  Both  <1efen<lants  pleaded  not 
ilty.  The  evidence  presented  the  following  facts: 
The  defendants  lived  about  one-half  mile  from  the  prop- 
y  burned.  These  houses  were  on  the  same  lot,  and  in  close 
>xiniity  to  the  dwelling  of  Nancy  Thomas.  No  one  lived 
th  her  except  her  little  grand-daughter.  John  Hammack 
irried  her  grand-daughter,  a  sister  of  the  child  then  with 
r.  There  had  been  a  law -suit  between  her  and  (he  Ham- 
acks,  in  which  she  was  successful.  This  had  produced  bad 
eling  between  tiiem.  On  the  night  of  the  burning,  the 
nld  of  William  B.  Haisten,  who  resided  about  one  half 
iile  distant,  was  up,  saw  the  light  produce<l  by  the  fire,  and 
woke  her  father.  He  testified  that  he  immediately  aroused 
Js  four  sons  and  a  freedman,  and  all  went  as  rapidly  as  pos- 
iWe  to  the  place  of  Nancy  Thomas  to  extinguish  the  flames; 
liat  shortly  after  arriving  there,  he  saw  three  persons  in  the 
^fl,  alM)ut  one  hundred  yards  distant,  two  of  whom  he  rec- 
'gnizetl  as  defendants;  that  he  did  not  recognize  the  third; 
***Uie  called  to  them  to  come  and  put  the  fire  out,  but  they 
"<J  not  respon<l ;  that  he  was  then  at  work  in  extinguishing 
*^  flames,  and  when  he  looked  up  again  they  were  gone; 
^*t  he  does  not  believe  it  possible  for  him  to  have  been  mis- 
*l^en  in  the  recognition  of  the  defendants. 

James  Thomas  testified,  in  brief,  as  follows:  Was  present 
'°cw  the  torch  was  a])plied  to  the  houses.  The  defendants, 
*^f  father,  and  witness  were  on  the  ground.  The  defend- 
*'i  John  Hammack,  set  fire  to  the  old  lady's  dairy;  she 
^  a  good  many  things  in  it;  placed  cotton  there  after  she 
'^mence*!  picking;  there  was  some  in  it  when  burned.  The 
*^-crib  was  fired  by  the  old  man,  Elijah  Hammack.  The 
^■^odant,  Robert  E.  Hammack,  fired  Hardy  Thomas'  house; 
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this  building  was  then  vacant;  it  had  l)een  recently  occupied 
as  a  dwelling-house  by  Hanly  Thomas;  it  belonged  to  Nancy 
Thomas,  and  was  distant  about  one  hundred  yanls  from  ber 
dwelling-house;  it  was  not  used  as  a  crib,  though  it  hatl«)»ie 
corn  in  it,  belonging  to  Hardy  Thomas,  at  the  time  of  tlie 
fire.  After  putting  the  torch  to  the  premises,  they  went  to  a 
point  on  the  road  al)out  one  hundred  yards  distant,  and  awaited 
developments.  Heard  Mr.  Haisten  call  to  them,  as  stated  by 
him.  Old  man  Elijah  was  over  in  the  cotton  patch,  in  tbe 
corner  of  the  fence.  The  defendants  and  witness  were  stand- 
ing in  the  road;  after  Haisten  called  to  them,  all  went  home. 
Nancy  Thomas  was  the  grand- mother  of  witness.  Tbe  de- 
fendant, John  Hammack,  was  his  brother-in-law.  The  deter- 
mination to  burn  the  premises  .of  Nancy  Thomas  had  been 
arrived  at  by  the  parties  therein  engaged  several  days  before 
the  perpetration  of  the  act.  Witness  was  to  receive  $8  00  for 
his  share  in  the  transaction.  The  defendant,  John  Hammack, 
left  when  the  news  got  out  about  the  burning.  The  old  maO; 
Elijah,  was  brought  to  town  under  arrest;  the  defendant,  Rob- 
ert E.  Hammack,  and  witness  accompanied  him  as  his  wit- 
nesses; we  agreed  to  testify  that  he  was  not  at  the  burning, 
for  which  he  was  to  pay  us  $8  00.  Witness  testifies  in  this 
case  under  a  promise  that  he  will  not  be  prosecuted;  he  agreed 
to  tell  the  truth. 

W.  T.  Moore  testified,  in  brief,  as  follows:  Witness  arrest- 
ed the  defendant,  John  Hammack,  on  Monday  morning  of 
the  regular  November  term  of  the  superior  court,  187o,  in  a 
lane  about  two  miles  from  Cuthbert;  rcturneil  to  old  wan 
Hamma(?k's  house  with  him  ;  the  hist  witness  saw  of  him  was 
when  he  went  into  a  room  to  dress.  He  said  he  wanted  io 
put  on  clean  clothes  before  he  went  to  town  :  his  wife  acoom- 
pani(?d  him ;  witness  waitefl  about  fifteen  minutes,  and  when 
the  defendant  failed  to  return,  he  went  into  the  room  aft^ 
him,  but  he  had  dej^arted  ;  searched  everywhere  about  t^ 
house,  but  could  not  find  him ;  never  met  him  again  unt** 
witness  saw  him  in  jail,  in  Clayton  county,  Alabama.  Wa^ 
sent  after  him  by  the  solicitor  general. 
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lie  jury  found  the  defeiulaiits  j^nilty.     Tliey  moved  for  a 
trial  U|K>n  the  following  grounds,  to- wit: 
t  Because  the  court  erred  in  admitting  evidence  as  to  the 
iuit  between  tlie  defendants  and  Xancy  Thonuus,  and  the 
feeling  thereby  created. 

1.  Because  the  court  erred  in  refusing  to  cliarge  as  fol- 
:  **  It  is  not  a  sufficient  corroboration  of  the  evidence  of 
xx)mplice  to  authorize  conviction,  that  some  jxirt  of  his 
'  is  confirmed,  unless  he  is  corroboratetl  in  that  part  of  bis 
3nce  which  char":e.s  the  crime  on  the  accused." 
I.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
:  "Before  you  should  convict  on  his  (the  accomplice's) 
t'nce,  you  should  see  to  it  that  that  part  of  his  evidence 
h  tends  to  fix  guilt  on  the  prisoner  is  satisfactorily  cor- 
rated  by  other  evidence.  The  corroborating  evidence 
lid  be  such  as  satisfactorily  shows  that  he  did  not  fabri- 
his  story.''  This  request  the  court  modified  by  inserting 
'the  word  "shows/'  "to  your  minds,"  and  by  adding, 
u,  alone,  are  the  judges  as  to  what  amount  of  corrobora- 
as  to  material  matters  is  necessary  on  this  subject." 
th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
J:  "Such  is  the  law  as  to  the  testimony  of  an  accomplice, 
\  where  he  testifies  without  any  hope  of  relief  or  reward  to 
self,  and  is  the  discrc<lit  which  the  law  casts  on  him  as  one 
•avows  his  own  guilt  of  the  same  crime.  If,  in  addition 
lis  being  an  avowed  accompli(?e,  he  also  testifies  under 
wises  or  hope  of  being  relieved  himself  from  prosecution 
UDishment,  that  fact  is  an  additional  ground  to  distrust 
lestimony."  This  request  the  court  modified  by  substitut- 
10  place  of  the  words  "to  distrust"  the  following,  "that 
jury  may  consider  in  weighing." 

th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
B:  *'If  he  admits  on  the  stand  that  he  had  agreed  and 
ftged,  for  1^  price,  to  swear  to  the  prisoner's  innocence, 
came  to  town  for  that  pur[)ose,  and  that  he  was  induced 
■wear  against  the  prisoner  by  such  hopes  and  promises  of 
^t  to  himself,  and  for  no  other  reason,  that,  also,  is  an- 
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other  circumstances  against  believing  him."  This  request  the 
court  modified  by  inserting  after  the  word  "circumstance," 
the  following,  "  that  may  be  considered." 

6th.  Because  the  court  erred  in  reftising  to  charge  as  fol- 
lows :  "  If  the  jury  believe  that  he,  Thomas,  so  framed  bis 
story  as  to  make  that  one  statement  (about  seeing  the  three 
men  stalling  in  the  road)  fit  to  Haisten's  statement,  such  a 
correspondence  in  their  statements  should  not  be  considered  as 
satisfactorily  confirming  his  evidence." 

To  this  ground  the  court  attached  a  note,  to  the  efllxit  that 
he  did  charge  as  follows:  "If  his  (Thomas')  statement  about 
the  prisoner,  the  witness  and  Elijah  Hammack,  standing  to- 
gether in  the  road,  concurs  with  theevi<lence  of  Haisten,  who 
saw  the  three  men  in  the  road,  it  is  proper  for  the  jury  to  con- 
sider, under  all  the  circumstances,  whether  Haisten's  testi- 
mony corroborates  Thomas'  statement  in  that  respect,  or 
whether  Thomas  fixed  up  his  story  so  as  to  correspond  with 
that  statement  of  Ilaistcn." 

7th.  Because  the  verdicts  were  contrary  to  the  law  and  the 
evidence. 

The  motions  were  overruled  and  the  defendants  excepted. 

JoHx  T.  Claukr;  H.  &  I.  L.  Fieldek;  J.  II.  GuerbYj 
for  plaintiffs  in  error. 

Jamrs  T.  Fi.ewellen,  solicitor  general,  by  John  Pba- 
BODY;  A.  Hood,  for  the  state. 

McCay,  Judge. 

1.  In  a  case  of  this  kind  the  feelings  of  the  prisoner  to- 
wards the  owner  of  the  property,  and  e8i>ecially  anything 
like  threats  that  such  owner  would  suifer  a  wrong,  are  ce^ 
tainly  not  only  not  irrelevant  to  the  issue,  but  material  evi- 
dence. If  a  crime  is  committed  in  secret,  in  ^ny  community) 
the  mind  of  every  man  reverts  to  the  enemies  of  the  injured 
|)erson;  and  though  such  enmity  is  no  evidence  of  crime,  y** 
it  may  form  one  of  the  circumstances  to  be  taken  into  acooufl^ 


ATLANTA,  JULY  TKRM,  1874.  403 


Hammack  r^?.  The  State  of  Georgia. 


iu  this  view  of  tlic  matter,  it  is  not  very  material  who  is 
ime  for  the  anger.  It  may  strengthen  the  presum[)tion 
I  prisoner  was  in  the  wrong;  but  even  if  he  have  just 
for  anger  or  dislike,  then  that  is  a  circumstance  worthy 
iKsideration,  especially  in  a  ctise  like  the  present. 
The  charge  given  by  the  judge  on  the  «ubjeK?t  of  the 
e  of  the  corroboration,  that  it  must  consist  of  some  cir- 
t^uice  going  to  connect  the  prisoner  with  the  crime  cora- 
tl,  comes  fully  up  to  the  rule  laid  down  by  the  ujajority 
is  court  in  tlie  case  of  Childera  vs.  The  SiatCy  52  Geor^ 
.06,  and  is,  indeed,  more  precisely  in  accord  with  it  thau 
;  request  that  he  refused.  A  very  just  criticism  might  be 
of  the  language  used  in  tlie  refused  requt^st.  The  words 
hat  part  of  the  story  which  fixes  tlie  crime  on  tlie  pris- 
'  might  lead  the  jury  to  suppose  that  the  proof  of  the 
witnesses  must  be  of  some  special  fact  testified  to  by  the 
iier.  But  the  true  rule  is,  that  the  circumstances  of  cor- 
ation  must  be  such  as  theuiselves  tend  to  fix  the  crime 
e  prisoner,  though  the  accomplice  may  not  have  nien- 
1  the  fact  at  all.  The  charge  given  was  as  much  on  this 
?t  as  the  prisoner  was  entitled  to.  The  judge  was  not 
rcil  to  repeat  it.  If  he  distinctly  and  clearly  gave  the 
pen  the  point,  his  duty  was  discharged.  The  rcp(^titioll 
in  another  shape,  is  only  a  waste  of  time  and  a  confu- 
inslead  of  making  the  matter  clearer.  When  is  the 
to  stop  ?  Is  he  to  repeat,  over  and  over  again,  the  same 
iple,  in  every  shape  iu  which  ingenuity  ciin  throw  the 
We  think  not.  The  intent  of  the  statute  is  to  secure 
stantial  communiootion  by  the  judge  to  the  jury  of  such 
of  law  pertinent  to  the  cause  as  the  counsel  of  the  ac- 
may  desire,  and  when  that  is  done,  not  only  is  the  law 
d,  bat  more,  is  a  wrong  both  to  the  state  and  the  ac- 
• 

Nor  is  there  error  in  the  other  charges.  We  doubt  if 
i«  ever  a  case  where  one  has  a  right  to  demand  that  the 
>  Aall  tell  a  jury  that  a  certain  thing,  if  proven,  is  a 
Manoe  from   which  the  jury  should  distrust  a  wit- 
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ness.  The  judge  put  it  more  correctly  when  he  said  it  was 
a  matter  the  jury  niight  consider  in  weighing  the  testimony. 
What  weight  it  ought  to  have,  was  for  the  jury  to  determine. 
A  judge  shouM  be  very  cautions  in  giving  a  jury  rules  by 
which  to  weigh  evidence.  At  best,  they  are  rarely  anything 
but  general  rules,  subject  to  exceptions,  and  not  to  be  applied 
with  rigor;  and  we  think  the  judge  displayed  a  full  apprecia- 
tion of  the  circumstances  of  this  case  when  he  refused  to  point 
out  circumstance  after  circumstance,  as  requested,  and  saVjthw 
is  ground  for  distrust  that  ought  to  be  considered  against  ha 
credibility,  etc.  They  were  all  circumstances  which  the  jury 
might  consider  in  coming  to  their  conclusion,  and  that  wasalL 
It  was  not  a  right  in  the  prisoner  to  demand  that  the  judge 
should  heap  up  the  circumstances,  one  after  the  other,  and  tell 
the  jury  that  these  circumstances  were  to  be  considered  by 
them  as  tending  to  distrust  and  discVedit  the  witness.  The 
circumstances  were  before  the  jury;  they  were  there  to  be 
considcral  by  them,  and  whether  they  should,  from  these  cl^ 
cumstances,  distrust  his  story,  it  was  for  them  to  say,  and  not 
for  the  judge  to  direct. 

4.  Nor  was  there  error  in  the  refusal  to  charge,  under  the 
circumstances,  jus  requested,  in   reference  to  what  the  jury 
should  do  if  they  thought  the  circumstance  mentioned  by  the 
accomplice,   as  to  himself  and   the  accused  standing  in  the 
road,  was  fixed  up  to  corroborate  Haisten.     In  the  first  placet 
w^e  do  not  see  any  ground  for  such  a  charge.     Wliy  shouW 
the  jury  think  this.     Is  there  anything  to  indicate  it?    Ad<* 
8up|M>se  the  jury  did  think  this  particular  fact  was  fixed  upi 
but  that  the  balance  of  his  story  was  tKue?     Had  this  fact  not 
been  stated  would  not  Haisten 's  testimony  confirm  and  co^' 
roborate  the  statement  of  the  witness?     If  the' witness  hoA 
only  slated  ihat  he  and  the  Hammacks  had  set  fire  to  tb^ 
liouses,  would  not  Haisteu's  story,  that  he  saw  the  Haramacks> 
as  he  says  he  saw  them,  be  a  circumstance  of  corroboration^ 
tending  to  fix  the  crime  on  the  accused,  even  though  Thoiofl^ 
had  not  put  the  parties  at  the  particular  spot  at  the  tim^^ 
The  rule,  as  laid  down  in  Childer^s  case,  is  that  the  corrobo- 
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stances  must  Ik?  siidi  as  tend  to  fix  the  crime  on 
And  this  thoy  may  do,  though  they  be  facts  not 
all  by  theaccon)i)hVe.  Suppose  a  burglary,  and 
5  charges  the  crime  on  A,  and  some  of.  the  goods 
nd  on  A,  would  not  this  corroborate  the  accom- 

ik  the  evidence  in  these  cases  fully  justifies  the 

is  only  a  charitable  man   who  would   hesitate 

ict  on  ITaisten's  testimony,  with  the  additional 

ling  by  these  persons  against  Mrs.  Thomas.     If 

[lot  mistaken,  the  presence  of  these  men  at  that 

time  of  niglit,  and  tlieir  leaving  as  they  di<l,  is 

icjd)le,  except  ui)on  the  hypothc^sis  of  their  guilty 

be  added  the  positive  testimony  of  the  accom- 

he  is — we  can  see  very  well  how  a  jury  of  hon- 

t  fiiirly  conclude  the  defendants  to  be  guilty. 

affirmed. 


OS,  ordinary,  ct  aLy  plaintiffs  in  error,  vs.  WlL- 
Tauvkr  &  Bkotiieu,  defendants  in  error. 

ition  of  the  ucf  of  1«06,  authorizing  the  ordinaries  to  levy 
sufficioiit  to  pay  all  just  and  equitable  debts  contracted 
ition  of  the  spread  of  small-pox,  is  a  law  of  force  in  this 
h  the  same  is  not  incorporated  in  the  Code, 
es  have  no  legal  authority  to  levy  an  extra  tax  for  educa- 
les  without  tbe  recommendation  of  the  grand  juries  of 
ire  counties.    Whether  with  such  recommendation,  qiiccre  f 

ity  matters.    Sniall-pox.    Schools.    Before  Judge 
ggs  Superior  Court.     At  chambers,  June  10th, 


cts  of  this  case,  see  the  decision. 

VER;  "Ward  &  Crocker;  C.  A.  Solomon,  by 
intiffs  in  error. 

EtRlSON^  for  defendants. 


406  SUrUEME  COURT  OF  GEORGIA. 


Solomon  et  al.  vs.  Tarver  &  Brother. 


AVarner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, ])raying  for  an  injunction  to  restrain  tlic  collection 
of  a  county  tax  assessed  by  the  ordinary  of  Twiggs  eoiuity, 
as  the  complainants  allege,  without  autliority  of  law.  The 
presiding  judge,  on  hearing  the  motion  for  the  injunction, 
granted  the  s^ime  so  far  as  to  reistrain  the  collection  of  the  tax 
assessed  for  small-pox  purposes,  and  the  tax  assessed  foreda- 
c»ational  purposes,  whereupon  the  defendants  exwpted. 

1.  The  act  of  1866  declares  that  the  justices  of  the  infe- 
rior court  (now  the  ordinary)  of  each  county  in  this  state, 
within  the  limits  of  which  any  case  or  cases  of  sinall-pox 
may  appear,  or  has  api>eared,  are  hereby  authorized  and  em- 
powered to  provide  a  suitable  hospital  for  those  so  afflicted, 
and  to  furnish  them  with  medical,  and  any  other  attentiou  that 
in  their  judgment,  those  so  afflicted  may  require;  also,  to  pro- 
vide proper  quarantine  regulations  to  prevent  the  spread  of 
the  disease;  that  said  court  (now  the  ordinary)  shall  make  or 
cause  to  be  made,  a  proper  and  just  account  of  all  exi)en8e9 
accruing  from  said  quarantine,  and  other  attention,  either 
medicinal  or  nursing,  of  all  of  whom  they  have  un<ler  their 
control;  that  the  inferior  courts  (now  the  ordinaries)  in  the 
several  counties  in  this  state  be,  and  are  hereby,  authorized  to 
levy  an  extra  tax  sufficient  to  pay  all  just,  equitable  debts 
contracted  under  the  provisions  of  this  act.  The  third  ff^ 
tion  of  the  act  of  1866,  which  authorizes  the  ordinary  to  le^T 
an  extra  tax  to  ])ay  all  just  and  equitable  debts  contractc' 
under  the  provisions  of  that  act,  is  not  to  be  found  in  Irwin s 
Code,  or  in  the  new  Code,  although  it  was  enacte<l  sulxseqnent- 
ly  to  the  adoption  of  the  old  Code,,  which  went  into  oi)eration 
in  January,  1863.  This  was  an  act  to  prevent  the  spread  of 
small-pox  in  this  state,  and  the  extra  tax  authorized  to  h^ 
levied  by  the  ordinary  for  that  pur|>ose  is  wholly  indei)endeflt 
of  the  general  taxing  power  conferred  on  the  ordinary  bjv^ 
509th  section  of  the  Code.  The  third  section  of  theBfi^^ 
1866,  authorizing  the  ordinary  to  levy  an  extra  tax  suffice* 
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lay  all  just  and  equitable  debts  contracted  for  the  prcven- 
1  of  llie  spread  of  small-pox,  is  a  law  of  force  in  this  state, 
lougli  the  same  is  not  incorporated  in  Irwin's  Code.  The 
Pet  of  the  law  was  to  protect  the  people  of  the  respective 
ntios  from  the  elfccts  of  a  loathsome  disease.  Inasmuch 
the  grand  jury  of  Twi<(gs  county  have  recommended  the 
•'niciit  by  the  ordinary  of  the  amount  s|)ecified  in  their  pre- 
tiiKMits,  as  set  forth  in  the  record,  the  injunction  granted 
the  court  should  be  modified  so  as  to  allow  the  amount 
ommeudeil  by  the  grand  jury  to  be  collected  for  small-pox 
r|KJi?es. 

2.  But  as  it  docs  not  affirmatively  appear  from  the  present- 
'utsof  the  grand  jury,  as  set  forth  in  the  rcxjord,  that  they 
lommended  the  levy  of  a  tax  of  twenty-five  per  cent,  for 
ucational  purposes,  the  ordinary  had  no  legal  authority  to 
so,  and  the  injunction  was  properly  granted  restraining  the 
IWtiun  of  that  tax.  Whether  the  ordinaries  have  the  legal 
thority  to  levy  an  extra  tax  for  educational  purposes,  with 
-  recoaimendalion  of  the  grand  juries  of  their  respective 
unties,  since  the  passage  of  the  act  to  perfect  the  public 
lool  system,  and  to  superseile  existing  school  laws,  we  ex- 
ess  no.opinion.  All  that  we  now  decide  is,  that  the  ordi- 
nes  have  no  legal  authority  to  levy  an  extra  tax  for  educa- 
Hwl  pur|K)ses  without  the  recommendation  of  the  granvl 
ritt  of  their  respective  counties. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
JQDction  modified  in  conformity  with  this  opinion. 


HARLE8  P.  Akin  d  aL,  plaintifls  in  error,  v8,  Randal  C. 
Geigkr  et  (d,,  defendants  in  error. 

*•■  A.  dUd,  leaving  a  will,  in  which  he  devised  to  his  widow  a  certain 
'*'Bd  of  laiKd,  and  to  his  minor  daughter  a  cert-uin  other  parcel,  and 
'*^*Wd8  the  widow  bad  a  homestead  set  apart  to  her  and  the  minor 
^^^l^im  oat  of  this  same  land : 
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Heldj  that  this  was  not  an  election  not  to  take  under  the  will,  and  lier 
devise  did  not,  on  her  intermarriage  with  a  second  husband,  go  to  all 
the  children  of  her  first  husband,  as  a  determined  homestead. 

Wills.    Election.    ITonicstead.    Before  Judge  Hall.  Jas- 
per Supeiior  Court.     August  Adjourned  Term,  1873. 

A  report  of  the  facts  of  this  case  is  unnecessary  to  aa    un- 
derstanding of  the  principle  embraced  in  the  opinion. 

C.  L.  Bartlett,  for  plaintiffs  in  error. 

Clarke  &  Pace;  F.  Jordan,  for  defendants. 

McCay,  Judge. 

We  see  no  error  in  the  judgment  sustaining  the  demurrer. 
The  homestead  is  only  an  exemption  of  the  property  from  the 
debts  of  tlie  intestate,  and  the  only  efiFect  of  having  the  spe- 
cific land  covered  by  the  devise  set  off  as  a  homestead,  was  to 
protect  it  against  the  debts.  It  could  not  affect  the  heirs  any 
way,  unless,  by  lying  still,  they  permitted  it.  The  marriage 
of  the  wife  tjikes  from  her  devise  the  protection  the  home- 
stead gave  it,  and  that  is  all.  There  was  nothing  in  llie  lay* 
ing  ofi*  the  homestead  inconsistent  with  the  will.  It  rather 
sought  to  give  it  effect  than  to  deny  it,  or  any  of  its  provis- 
ions. 

Judgment  affirmed. 


J.  R.  Dowdy,  plaintiff  in  error,  vs,  Dougald  McLelU^^. 

defendant  in  error. 

(Trippe,  Judgo,  was  providentially  prevented  from  presiding  in  thisctfw 

1.  That  a  note  was  given  for  slaves  who  were  made  free  bj  the  rewu^* 
the  late  war,  is  no  defense  to  a  suit  thereon. 

2.  Where  a  verdict  is  contrary  to  a  correct  charge  of  the  court,  a i**^ 
trial  should  be  granted  on  the  ground  that  it  is  contrary  to  Uv. 


kk 
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romissory    notes.     Slaves.     New    trial.     Before    Judge 
)ZER.     Worth  Sui>erior  Court.     April  Term,  1874. 

3r  tlie  facts  of  this  case,  see  the  decision. 

.  H.  Pope,  for  plaintiff  in  error. 

J.  Wright;  W.  A.  Harris,  for  defendant. 

'arner,  Chief  Justice. 

R.  Dowdy  brought  complaint  against  Dougald  McLellan 
promissory  note  for  $1,000  00,  dated  August  4th,  1860, 
ible  by  the  1st  of  January  next  thereafter,  to  James  L. 
ehen  or  bearer,  with  a  credit  thereoit  of  $350  00,  of  date 
xjh  12th,  1861.  The  defendant  pleaded  the  general  issue, 
ire  of  consideration,  payment  of  $190  00  on  the  note,  and 
the  plaintiff  took  it  after  uiaturity.  The  plaintiff  intro- 
k1  the  note  sued  on  and  closed.  The  defendant  testified 
Jtantially  as  follows:  The  note  was  given  in  part  payment 
Jaiues  L.  Kinchen's  interest  in  some  negroes  belonging  to 
Holliday  estate,  to  which  he  was  entitled.  In  1861,  just 
•re  the  payee  traded  the  note,  he  paid  him  $190  00.  This 
>unt  was  in  addition  to  the  credit  of  $350  00  entered 
^n.  The  payee  did  not  part  with  the  note  until  after  its 
urity.  In  1865  or  1866,  Kinchen  wrote  him  that  he 
Id  not  deliver  the  negroes,  and  not  to  pay  the  note.  Mrs. 
Iliday,  under  the  will,  had  the  right  to  keep  the  negroes 
ilslie  died.  She  is  still  living.  Kinchen  resided  in  Tel- 
county.  When  Mrs.  Holliday  died  the  defendant  ex- 
ied  to  get  the  negroes  himself.  He  did  not  expect  Kin- 
II  to  come  from  Telfair  county  to  deliver  them  to  him. 
J8e  n^roes  were  slaves  when  the  note  was  given,  but  have 
wne  free  by  the  results  of  the  late  war.  He  was  aware  of 
&Gt  that  he  could  not  get  possession  of  them  until  the 
A  of  Mrs.  Holliday,  but  expected  to  get  the  use  of  some 
tbem  daring  her  life,  as  the  other  heirs  had  done.     He 

^  applied  to  Mrs.  Holliday  for  the  use  of  any  of  them. 
?ou  ui.  27. 
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W.  L.  Lane  controlled  the  negroes,  and  he  could  not  get  tlwra. 
The  jury  found  for  the  defendant.  The  plaintiff  moved  for 
a  new  trial,  bec^ause  the  verdict  was  contrary  to  law,  contrary 
to  the  evidence  and  the  following  charge  of  the  court:  "That 
if  this  note  was  given  for  negroes,  who  were  slaves  at  the  time 
it  was  given,  or  an  interest  in  them,  and  they  had  been  freed 
by  tlie  results  of  the  war,  that  still  it  Wiis  a  good  con.^idera- 
tion."     The  motion  was  overruletl,  and  plaintiff  exce|>teiL 

Assuming  that  the  charge  of  the  court  was  right,  as  we 
think  it  was,  then  the  verdict  was  contrary  to  law,  ami  it  was 
error  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  CH>urt  below  be  reverseil. 


TnK  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  Fannie  V.  Oaks,  defendant  in  error. 

1.  The  act  of  1860  repealing  the  3d  section  of  the  act  of  1856,  providio? 
that  railrodd  companies  should  be  liable  to  their  otiicers,  agents  fto^ 
employees,  for  injuries  sustained  by  the  negli'^ence  of  other  officef*» 
agents  and  employees,  did  not  repeal  sections  '2054  and  2080  of  iheol<i 
Code,  (18G3.)  Nor  are  said  two  sections  in  violation  of  thatclaawo* 
the  consiitution  which  prohibits  the  alteration  of  a  general  lawaffeC'' 
ing  private  rights  by  special  legislation  without  the  consent  of  iho^* 
whose  rights  are  affected. 

2.  It  is  not  in  violation  of  that  clause  of  the  constitution  which  lequiff* 
civil  suits  to  be  tried  in  the  county  of  the  residence  of  the  defend»w*» 
for  the  general  assembly  to  prescribe  by  law  that  suits  against  railro*** 
companit  s  may  be  brought  and  tried  in  the  county  where  the  injury  h** 
been  done,  or  where  a  contract  has  been  made  or  is  to  be  performed- 

3.  An  action  by  a  widow  against  a  railroad  company  for  the  homicide  ^ 
her  husband  by  the  running  of  its  trains  may,  under  section  3406  <> 
the  Code,  be  tried  in  the  county  where  the  killing  was  donci  althoa^" 
such  county  is  not  that  in  which,  by  the  charter,  the  principal  place  ^ 
business  of  the  company  is  located. 

4.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  by  awido^ 
against  a  railroad  company  for  the  homicide  of  her  husband,  who^^ 
an  engineer  on  its  train,  to  permit  the  **  Northampton  Tables  of  ^^^^ 
tality  "  to  be  put  in  evidence  before  the  jury. 

5.  lu  a  suit  against  a  railroad  company  by  a  widow  for  the  homicide  ^ 
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her  husband,  when  the  declaration  alleged  a  particular  act  of  negli- 
gence on  the  part  of  the  company  as  the  cause  of  the  homicide,  it  was 
error  in  the  court  to  refuse  to  charge  that  proof  of  other  acts  of  negli- 
gence will  not  authorize  a  recovery  unless  the  jury  be  satisfied  frcm 
the  evidence  that  the  negligence  charged  has  been  proven. 
When  it  was  charged  in  the  dccluration  that  the  plaintiff's  husband 
had  b*ren  kilted  by  reason  of  a  defective  switch  on  the  railroad,  and 
one  of  the  defenses  was  that  the  deceased,  who  was  the  engineer  run- 
iiiikg  the  train,  was  in  fault,  in  that  lie  was  violating  the  rules  of  ihe 
company  by  running  at  a  higher  speed  than  he  was  directed,  when  pass- 
ing a  switch,  it  was  error  in  the  court  to  charge  the  jury,  that  if  this 
iiicrca.sed  ppeed  was  caused  by  the  fault  of  other  employees  of  the 
company,  they  should  find  for  ihe  plaintiff. 

When  a  witness  was  asked  if  he  had  not,  at  a  stated  time  and  place, 
and  to  a  named  person,  made  statements  contradictory  of  what  he  had 
te»ti6ed  to,  and  he  denied  having  done  so,  it  was  error  in  the  court,  in 
rehuttal  of  proof  that  he  had  done  so,  to  admit  evidence  that,  to  an- 
other person  and  at  a  different  time,  he  bad  made  statements  in  accord 
with  hid  testimony. 

Railroads.  Constitutional  law.  Voniie.  Husband  and 
^'iie.  Damages.  Evidence.  Witness.  Before  Judge  Bakt- 
'KTr.    Greene  Superior  Court.     September  Term,  1873. 

Panuie  V.  Oaks  bronglit  ease  against  the  Georgia  Railroad 
lud  Banking  Company,  a  body  corporate  located  in  the  county 
>f  Richmond,  claiming  $20,000  00  damages  for  the  homicide 
^f  her  lius^band.  The  declaration  stated  that  on  March  21st, 
'871,  William  R.  Oaks,  the  husband  of  the  plaintiff,  was  in 
he  employ  of  tlie  defendant  as  an  engineer,  and  in  charge  of 
*  freight  train  running  from  the  city  of  Atlantii  to  the  city  of 
Augusta;  that  as  saiil  train  approached  tlie  station  of  Union 
"o'ttt,  in  the  county  of  Greene,  tlie  engine  and  train  were 
ti»rowu  off  the  track  and  said  William  R.  Oaks  instantly 
^"W;  that  this  result  was  caused  by  the  carelessness  of  the 
fcfeudant,  in  this,  that  the  switch  target  was  in  its  proper  po- 
'^^^on,  indicating  to  the  engineer  that  all  was  right,  when  in 
*<*lhe  bolt  which  secured  the  connecting  rod  with  the  drag 
iron  of  the  switch,  was  out,  leaving  nothing  to  prevent  the 
W>pping  of  the  track  when  the  engine  and  train  mounted  it; 
^t  plaintiff's  husband  was,  at  the  time  of  his  death^  about 
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-three  years  of  age,  and* habitually  contributed  $80  00 
>nth  towards  Iier  support;  that  she  now  has  an  iufanl 
iependent  upon  her  individual  earnings. 
e  defendant  pleaded  not  guilty.     The  evidence  is  unnec- 
^  to  an  understanding  of  the  opinion.     The  jury  fonm 
he  plaintifiF  $6,583  00.     The  defendant  move<l  in 
idgment  upon  the  following  grounds,  to- wit: 
St.  Because  the  superior  court  of  Greene  county  had  noji 
liction  to  try  said  cause,  said  county  not  being  alleged  to 
3  residence  of  the  defendant. 

2d.  Because,  if  the  act  of  the  legislature  or  sections  of  t-"B  «  4 
ode  making  certain  exceptions  to  the  general  rule  that  in  ci*^^  i  i 
uits  defendants  shall  be  sued  in  the  counties  of  their  residea  <.?C5, 
and  allowing  railroad  companies  to  be  sued  by  any  person 
whose  person  or  property  has  been  injured  by  such  railrusici 
companies,  in  any  county  in  which  the  cause  of  action  origi  ina- 
ted,  be  not  in  conflict  with  clause  7th,  section  12th,  article   v. 
of  the  constitution  of  Georgia,  then  the  case  at  bar  is  not  em- 
braced in  said  excej)tions. 

The  motion  was  overruled  and  the  defendants  excepted. 
The  defendant  then  moved  for  a  new  trial  upon  the  folloir- 
ing  grounds  to-wit: 

1st.  Because  the  court  erred  in  overruling  the  demurrer  to 
the  plaintiff's  declaration,  on  the  ground  that  by  the  law  of 
Georgia  an  employee  of  a  railroad  company  cannot  maintain 
an  action  against  the  company  for  injuries  received  whilst  ren- 
dering the  service  for  which  he  was  employed,  and  his  widow 
stands  in  tliesame  positi(m.  And  that  if  there  be  any  statute 
conferring  such  right,  it  is  repugnant  to  the  26th  section  o^ 
the  1st  article  of  the  constitution. 

2d.  Because  the  court  erred  in  admitting  in  evidence  the  t 
ble  as  found  on  page  347  of  Reese's  Manual  for  Ordinaries,  c 
responding  with  the  Northampton  table,  showing  the  valu 
an  annuity  of  $1  00  at  seven  per  cent  on  a  single  life,  at  anv 
from  one  year  to  ninety-four,  inclusive,  there  being  no  evi^ 
in  the  table  itself  or  in  any  other  form,  that  in  the  prepa 
of  such  table,  the  probable  duration  of  the  life  of  a  pers 
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gageil  ill  the  vocation  of  an  eftgineer  on  a  railroad,  was  esti- 
niateil. 

3d.  Because  the  court  erre<l  in  admitting  in  evidence  the 
declarations  of  James  M.  Houghton,  made  two  Iiours  or  more 
after  the  conversation  testified  to  bv  Newton  and  Walker  had 
been  had,  said  declarations  being  offered  and  admitted  to  sus- 
tain him  after  he  had  been  contradicted  bv  said  witnesses  as  to 
statements  made  by  him  soon  after  the  accident  by  which  Oaks 
lost  his  life. 

4th.  Because  the  court  erred  in  charging  the  jury  as  follows : 

*  If  the  jury  believe  from  the  evidence  tliat  the  train  was 

'unning  more  than  four  miles  per  hour,  the  speed  prescribed  by 

he  rules  of  the  company  in  passing  a  switch,  and  that  plain- 

I"  8  husband  was  not  to  blame  for  its  overspeeil,  but  exercis- 

d  proper  diligence  in  trying  to  check  tlie  train  and  that  he 

^'led  to  check  it  inconsequence  of  the  railroad  company's  not 

^ving  suitable  brakes,  or  enough  of  them  for  so  heavy  a  train, 

'  iu  consequence  of  tl^e  fault  of  other  employees  of  the  com- 

^ny  in  not  doing  their  duty,  then  the  jury  should  fine  for  the 

aiutiff." 

5tli.  Because  the  court  erred  in  refusing  to  charj^  as  follows : 

'  luintiff  must  recover  upon  proof  of  the  acts  of  negligence 

d  ctirelessness  set  out  in  the  declaration,  and  proof  of  any  ' 

icr  act  or  acts  of  negligence  or  carelessness  of  the  employees 

the  defendant  will  not  authorize  a  recovery,  unless  the  jury 

atisfied  from  the  evidence  that  the  acts  of  negligence  set 

h  in  the  declaration  have  been  satisfactorily  |)roven." 

♦th.  Because  the  superior  court  of  the  county  of  Greene 

no  jurisdiction  of  this  case,  but  the  su|)erior  court  of  Rich- 

^d  county,  where  the  principal  office  of  the  defendant  is  lo- 

d.    (This  point  was  not  raised  by  ])Iea  or  otherwise  on  the 

'h.  Because  the  court  erred  in  overruling  the  motion  in  ar- 
of  judgment, 
new  trial  was  refused  and  the  defendant  excepted. 

A.  BiLLUPS,  for  plaintiff  in  error. 
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Reese  &  Reese;  M.  W.  Lewis;  C.  Heakd,  for  <lef< 
it. 

McCay,  Judge. 

1.  The  Code  was  adopted  as  the  law  of  the  state  uiK)n  it  ^€ 
matters  inchided  in  it,  by  the  legislature,  on  tlie  19lh  of  I>  ^E^- 
ceraber,  1860,  to  take  effect  on  the  1st  of  January,  1862,  whicL.^h 
date  was  afterwards  changed  to  let  January,  1863,  wlieu       it 
became  the  law  of  the  state.     Subsequently,  by  the  couv&wi- 
tion  of  1865,  and  again  by  the  invention  of  1868,  it  w^^mjs 
ratified  and  made  the  law  of  the  state,  (subject  to  alteration 
by  the  general  assembly,)  and  it  was  declared,  in  effect,    to 
supersede  all  previous  legislation  inconsistent  with  it.    X*Iic 
result  is,  that  any  legislation  i)reviously  to  the  Code,  in  har- 
mony with  it,  or  inconsistent  with  it,  was  no  longer  the  law 
of  the  state,  and  the  repeal  of  the  third  section  of  the  act  of 
1856  could  have  no  effect,  save  to  rei>6Al  any  })ortion  of  thst 
section  not  in(M)nsistent  or  identical  with  the  provisions  of  the 
Code  on  the  same  subjec^t.     Whether  there  was  atiyihing  io 
that  section -not  supei'seded  by  the  Co<le  it  is  not  necessaiy 
now  to  inquire;  sulfice  it  that  it  left  the  Code  as  it  found  it— 
the  law  of  the  land — and  if  the  defendant  in  error  had  any 
right  of  action  under  the  Code,  she  has  it  still,  notwi distanc- 
ing the  act  of  1869.     Nor  is  there,  in  our  judgment,  anythi"? 
in  sections  2082,  2202  and  3036  obnoxious  to  the  26tli  sec- 
tion of  the  bill  of  rights  of  the  constitution  of  1868,  proliibit- 
ing  special  legislation,  etc.     Those  sections  cover  a  large  da* 
of  our  people — they  relate  to  pei'sons  engaged  in  a  |)cculif 
a:id  dangerous  occupation,  standing  in  peculiar  relations  tot 
p:incipal,  their  fellow  employees,  and  to  the  public.    T 
legislation  does  not  relate  to  the  niilroad  companies,  hecf 
they  are  such,  but  because  of  the  peculiar  and  si>ecial  na 
of  their  busineas.     The  law,  for  this  reason,  give  theni 
cial  privileges — they  are  specially  protectee!  from  tres|)jis? 
their  employees  are  exempted  from  various  public  dulie 
etc.     It  might,  with  just  as  much  force,  be  said  that  1 
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riers,  brokers,  wareliouseraen,  mechanics,  laborers,  etc., 
ary  the  general  laws  by  si>ecial  legislation.  The  law  is 
J,  it  applies  to  all  railroad  companies,  and  to  all  em- 
s  engagetl  in  running  trains. 

iVc  do  not  ciire  to  go  over  the  elaborate  argument  of 

Bkxning  in  the  case  o{  Dacin  &  Raiding  V8,  The  Oen- 

luilroad  Company ^   17    Georgia,  336.      T\mi  was  an 

nous  decision  of  this  court  in  the  conformity  of  these 

0  the  constitution  rcKiuiring  suits  to  be  tried  in  the 
of  the  residence  of  the  defendant.     The  argument  is 

chaustive,  and  in  our  judgment,  conclusive.     The  posi- 
takes  has  ever  since  been  acted  on  as  the  law  of  this 
md  we  approve  of  and  a<lopt  it. 

►Vhilst  the  case  of  a  widow  suing  for  the  homicide  of  her 
id  does  not  come  withm  the  express  letter  of  section 
of  the  Code,  since  the  injury  is  not  to  her  [wrson  or 
ty,  yet  we  are  clear  that  it  is  within^the  spirit  of  the 
The  object  and  Intent  of  the  law  evidently  is  to  have 
?e  tric<l  where  the  fact  transj)ired — where  the  witnesses 
This  is  better  for  both  parlies,  and  insures  a  more 
ete  investigation.  ^J either  party  is  at  any  disadvantage, 
lilroad  company  has  its  agents  and  employees  on  tlie 
nd  the  plaintiff,  oft^n — nay,  generally,  a  stranger  tliere — 
as  no  special  advantage,  save  convenient  access  to  those 
nted  with  the  facts.  Under  the  view  taken  of  the  lo- 
or  residence  of  every  railroad  company  by  this  court  in 
86  of  Davis  &  Redding,  before  referriKl  to,  the  question 

1  location  of  suits  against  it  is  exclusively  of  legislative 
tion,  and  there  is  nothing  in  the  nature  of  the  case 
g  the  locidity  in  the  county  where  ils  principal  office  of 
as  is  situated.  Hence  as  the  case  of  the  suit  of  a  widow 
a  homicide  of  her  husband  comes,  as  we  have  said,  clearly 
1  the  spirit  of  section  3426,  we  are  of  the  opinion  this 

I  was  properly  brought  in  the  county  of  Greene. 
The  Nortiiampton  tables  are  notoriously  an  accurate  and 
Pekensive  compilation  of  facts  as  to  the  probabilities  of 
ctod  upon  by  ci>urts  and  insurance  companies,  for  many 
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years,  aud  liiey  have  ae(juire\l  as  stable  and  sure  a  reputatio 
as  it  is  possible  for  such  a  compilation  to  do.  They  stan 
like  an  almauac,  and  we  think  may  properly  go  to  a  jur 
like  any  other  work  or  book  of  known  reputation,  to  estal 
lish  a  scientific  proposition;  as  the  American  almanac  for  tli 
time  of  high  water,  or  change  of  moon,  or  other  well  know 
books  for  facts  in  nature  not  ordinarily  known. 

5.  Our  law  requires  a  plaintiff  plainly  and  distinctly  tos- 
forth  his  cause  of  action.  And  if  one  bring  a  suit  based  c 
one  set  of  facts,  it  is  obviously  unfair  to  i)ermit  him  to  r 
cover  on  another  dropped  out  incidentally,  and  perhaps  1 
way  of  defense.  The  right  to  amend  is  very  broad,  aud 
parties  desire  to  modify  their  cases,  it  is  unfair  to  do  so  in 
speech  to  the  jury.  Here  was  a  definite  act  of  negligen 
stated  and  relied  on  in  the  declaration.  That  other  acts  het\ 
ing  that  designation  dropped  out  in  the  proof,  did  not  raai 
out  the  case,  and  tj^e  court  should  have  charged  as  reqiieste 

6.  The  error  in  this  charge  was,  that  it  put  the  case  whoIJ 
on  the  question  as  to  who  was  at  fault  for  the  s{)eed  wit 
which  the  cars  approached  the  switch.  Leaving  out  of  viev 
altogether  the  other  question  whether  the  defendant  below 
was  at  fault  as  to  the  switch,  the  jury  were  told  to  find  for 
the  plaintiff,  if  the  increased  speed  was  the  fault  of  other  em- 
ployees than  the  plaintiff's  husband. 

7.  What  the  witness  may  have  said  to  others,  and  at  other 
times  and  places,  was  not  the  question,  nor  did  it  illustrate  at 
all  what  he  said  at  the  particular  time  and  place  si)ecificd« 
We  think  this  evidence  was  not  pertinent,  calculated  to  mis- 
lead the  jury,  and  that  there  was  error  in  admitting  it,  espe- 
cially as  the  credibility  of  this  witness  was  a  material  ques- 
tion in  the  case.  On  the  whole,  we  think  there  ought  to  be* 
new  trial. 

Judgment  reversed. 
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David  W.  K.  Peacx)CK,  receiver,  plaintiff'  in  error,  tfs.  The 
Pittsburg  Locomotive  andCau  Works,  defendant  in 
error. 

The  rescision  of  an  order  appointing  a  receiver,  *'  without  pr'^judice  to 
anj  one,  parly  or  claimant,''  is  no  defense  to  a  possessory  warrant  for 
an  engine  before  that  time  sued  out  against  such  officer.  If,  on  such 
rescission,  he  surrendered  the  possession  of  the  engi.ie  to  the  company 
from  which  he  had  taken  it  under  the  order  of  his  appointment,  he  did 
BO  at  his  own  risk. 

Receivers.     Possessory  warrant.    Before  Judge  McCuTCil- 
*v.     Bartow  county.     At  chambers.     J^ovember  10th,  1873. 


LV 


For  the  facts  of  this  case,  see  the  decision. 

A.  Johnson;  Peeples  &  Howell,  for  phiintiff*  in  error. 

^-A.  BREN  Akin,  for  defendant.  ^ 

W-A.RNER,  Chief  Justice. 

^^  sippears  from  the  record  in  this  case  that  Peacock  was 
^<^*ute(l  receiver  of  the  Cherokee  Railroad  Company  by  an 
»c^  of  the  district  judge  of  the  Unitetl  Stiites  for  the  north- 
district  of  Georgia,  and  as  such  receiver  took  into  his  pos- 
^^on  a  certain  locomotive  steam  engine,  calleil  the  "  Euhar- 
On  the  application  of  the  Pittsburg  Ix)comotive  and 
Works  Company  to  the  judge  of  said  district  court,  leave 
granted  to  it  to  commence  legal  proceedings  against  said 
iver  to  recover  the  possession   of  said  engine,  either  by 
essory  warrant,  action  of  trover,  or  other  legal  proceed- 
in  the  state  courts.     In  pursuance  of  the  leave  thus 
ited,  the  aforesaid  company,  by  its  agent,  sued  out  a  pos- 
>ry  warrant  against  the  receiver  on  tlie  9th  day  of  De- 
)er,  1872,  to  recover  the  possession  of  the  engine,  on  the 
nd  that  it  had  been  taken  from  its  possession  by  fraud, 
was  then  in  possession  of  Peacock,  as  receiver  of  the 
okee  Railroad  Company.     After  the  possessory  warrant 
issued  the  plaintiff  and  defendant  therein,  entered  into  a 
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written  agreement  to  waive  the  seizure  of  the  engine  and  the 
arrest  of  Peacock,  the  defendantj  and  to  try  the  case  on  its 
merits,  as  if  both  had  been  done.  From  some  cause  the  case 
was  not  tried  until  the  14th  of  November,  1873.  In  the 
meantime  the  order  of  the  district  court,  appointing  Peacock 
receiver,  had  been  rescinded.  The  rescinding  order  of  the 
court,  however,  expressly  stated  that  it  was  granted  "without 
prejudice  to  any  one,  party  or  claimant."  On  the  trial  of  the 
possessory  warrant  before  the  judge  of  the  superior  court  who 
issued  it,  after  hearing  the  evidence  of  both  parties,  it  was  or- 
dered and  adjudged  that  the  engine  be  delivered  to  the  plain- 
tiff, provided  the  plaintiff  shall  first  enter  into  a  recognizance, 
with  good  security,  in  the  sum  of  $13,000  00,  to  have  the 
property  produced  and  forthcoming  to  answer  any  suit  the 
opposite  party  may  commence  within  the  next  four  years,  1>*>^ 
if  the  plaintiff  shall  fail  to  give  such  bond  and  security  with- 
in thirty  days  from  the  date  of  the  judgment,  then  the  prop- 
erty in  controversy  was  to  be  delivered  to  the  defendant  upoo 
his  entering:  into  like  recocrnizance,  with  securitv  of  thesaiw^ 
nature  and  effect.  To  this  judgment  of  the  court  the  defen^^' 
ant  excepteil. 

The  main  ground  of  error  insisted  on  here  was,  that  tn^ 
court  had  no  legal  authority  to  render  the  judgment  it  <i**^ 
against  the  defendant,  because  the  order  appointing  him  r^* 
ceiver  of  the  Cherokee  Railroad  Company  had  been  rcscimlc<^i 
and  the  engine  was  now  rightly  in  the  possession  of  thecon"*' 
pany,  and  he  had  no  right  now  to  have  the  possession  of  it  i'^ 
his  individual  capacity,  he  being  no  longer  the  receiver  of  tb^ 
company.     The  reply  is,  that  when  the  |K)ssessory  warrai^*' 
was  sued  out  against  him,  he  had  possession  of  the  engine  ^ 
the  receiver  of  the  company.     The  plaintiff  had  acquir^ 
rights  as  against  him  as  such  receiver,  and  claimed  the  p(^' 
session  of  the  engine  from  him  in  that  capacity.     Theproce^ 
of  the  court  was  resting  upon  him  in  that  capacity,  and  if  1'^ 
voluntarily  surrendered  the  possession  of  the  engine  to  t"'^ 
company,  he  did  so  at  his  own  risk  and  peril.     The  coH*' 
pany  could  not  have  compelled  him  to  have  surrendered  i^^ 
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possession  of  the  engine  to  it,  when  it  ha<l  been  seized  in  his 
hands  as  its  legal  representative,  by  lawful  process.  The  de- 
fendant had  the  lawful  right  to  retain  the  possession  of  the 
engine,  as  against  the  company,  until  the  plaintiff's  claim  to 
the  possession  thereof  was  decided.  Besides,  the  order  re- 
scinding the  appointment  of  the  receiver  expressly  stitcs  that 
it  was  granted  without  prejudice  to  any  one,  party  or  claim- 
ant As  l>efore  remarked,  if  the  defendant  thought  i)r(>[)er 
voluntarily  to  turn  over  the  engine  to  the  possession  of  the 
company  whilst  the  possessory  warrant  sued  out  by  the  i)lain- 
tiff  was  resting  uiK>n  him  for  the  recovery  of  the  poasession 
thereof,  he  did  so  at  his  own  i>eril,  and  the  plaintiff  cannot 
w  deprived  of  its  rights  by  any  such  sharp  practice  as  that. 
Let  the  judgment  of  the  court  below  be  atHrmed. 


I 


The  Georgia  IMasonic  Mutual  Life  Insurance  Com- 
pany, plaintiff  in  error,  V8.  Ann  E.  Whitman  ei  «/.,  de- 
fendants in  error. 

^eMa«on!C  Mutual  Life  Insurance  Company,  by  its  policy,  certified 
"**'  A  B  had  paid  $6  00,  uiid  was  thereby  made  a  member  of  the  com- 
P^7t  and  entitled  to  the  benefits  of  said  af>sociation  on  his  payment  of 
•  I  10  withiu  ten  days  of  receiving  no'ice  of  the  death  of  any  member. 
y  one  of  its  by-laws,  $0  00  was  made  the  admission  fee.  By  another, 
"Was  provided  that  each  member  should  pay  $1  10,  on  notice  of  the 
*»e»th  of  a  memb^.  By  another,  it  was  provided  that  it  shall  be  the 
^^^y  of  the  president  to  lay  before  the  board  of  directors,  at  their  reg- 
^*r  monthly  meetings,  all  proofs  of  the  death  of  members,  who  shall 
^**  npon  the  same,  and  by  order  of  the  board,  authorize  the  presi- 
*^t  to  draw  bis  draft  upon  the  treasurer,  to  be  payable  within  sixty 
■•y*  after  receiving  notice  of  the  death,  for  the  sum  of  $1  00  for  each 
***Wof  the  class  or  classes  to  which  the  deceased  belonged,  and 
"•treasurer  shall  promptly,  at  the  maturity  of  said  draft,  pay  the  sum 
^**^fied  therein  to  the  person  authorized  to  receive  the  same : 
*W  tlut  under  these  by-laws,  the  amount  payable  upon  the  death  of 
Hy  member  is  $1  00  for  each  person  who  was  a  member  of  the  class 
^^  deceased  at  the  time  of  his  death,  and  not  $1  00  for  each  of 
•wk  members  as  shall  pay  his  assessment  upon  such  death.  Whether 
*Mv9ii  etiBtom,  based  on  a  difTcrent  construction  uniformly  practiced 
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and  known  to  the  assured,  would,  as  to  such  member,  biud  him  to  sack 
construction.     Qnceref 
2.  A  charge  by  the  court  to  a  jury,  though  illegal,  is  not  a  groand  fort 
new  trial,  if  it  could  in  no  way  have  affected  the  verdict  to  the  injury 
of  the  party  complaining. 

Insurance.  Coiitnicts.  Evidence.  Custom.  New  trial. 
Immaterial  error.  Before  C.  B.  Wootex,  Esq.,  Judge  pro 
hac  vice.  Bibb  Superior  Court.  October  Adjourned  Terra, 
1873. 

Ann  E.  Whitman,  formerly  Ann  E.  Shackleford,  for  her- 
self, and  as  next  friend  for  her  children  by  Georji^e  W.  Shack- 
leford, brought  complaint  against  the  Georgia  Masonic  Mu- 
tual Life  Insurance  Company,  for  $3,477  00,  besides  interest, 
alleging,  in  brief,  as  follows:  On  October  30th,  1867,  said 
George  W.  Shackleford,  being  a  master  mason,  and  in  good 
standing  in  his  lodge,  became  a  member  of  defendant,  and  • 
cotnplied  with  all  the  terms  of  membership  imposed  by  the 
act  of  incorporation  and  the  by-laws,  until  the  time  of  his 
death.  In  consideration  of  $6  00  paid  by  said  Shackleford, 
said  defendant,  on  the  day  and  year  aforesaid,  contracted  with 
him  to  pay,  upon  his  death,  to  his  widow  and  dependent  chil- 
dren the  sum  of  $1  00  for  every  member  of  said  conijjanyat 
that  time,  and  within  sixty  days  thereafter.  Said  Shackleford 
died  on  March  8th,  1870,  leaving  your  petitioner  as  his  widow, 
and  the  doj)endent  children  for  whom  she  sues  as  next  friend, 
of  all  of  which  due  notice  was  given  to  the  defendant.  At 
the  time  of  said  Shackleford 's  death,  there  were  three  thou- 
sand four  hundred  and  seventy-seven  members  of  said  corpo- 
ration, by  reason  of  which  said  defendant  became  liable  to 
petitioners  in  the  sum  of  $3,477  00,  besides  interest.  Tbfi 
defendant  refuses  to  pay,  prays  process,  etc. 

The  defendant  pleaded  as  follows:  The  defendant  is  notan 
insurance  company  in  the  common  acceptation  of  said  term^ 
but  a  mutual  aid  association — a  charitable  institution,  inaugO' 
rated  by  the  members  of  a  great  brotherhood  for  the  mutual 
benefit  of  their  families.  None  are  members  except  those 
who,  iu  compliance  with  the  by-laws,  pay  $1  00  iuto  the 
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ry  upon  the  death  of  each  and  every  racniber.  In  the 
f  George  W.  Shacklefbrd  tlie  usual  assessment  notices 
sent  out  immediately  after  the  action  of  the  board  of 
ors  upon  receipt  of  proof  of  his  death;  and  according  (o 
turns  of  the  various  agent**  of  defendant,  there  were,  at 
inie,  seventeen  hundred  and  forty-seven  menibei's,  mak- 
le  amount  due  to  the  plaintills,  $1,747  00.  This  sum 
ecn  long  since  paid  to  the  plaintiff,  Ann  E.  Whitman^ 
eceipteil  for  the  same  as  "in  full." 
the  material  facts  presented  by  the  testimony  are  em- 
1  in  the  above  head-note.  The  jury  found  for  the  plain- 
1,730  00,  with  intercut  from  July  1st,  1870.  The  de- 
nt moved  for  a  new  trial  upon  the  following  grounds, 

*  • 

Because  the  jury  found  contrary  to  evidence  and  con- 
to  law. 

Because  .the  court  erred  in  charging  the  jury,  "That 
r-Iaws,  which  were  of  force  as  the  by-laws  of  this  com- 
at  the  time  the  deceased  became  a  member,  constituted 
i\v  of  the  contract  bet^veen  him  and  the  company,  and 
iny  amendments  made  thereto  after  he  became  a  mcm- 
ml  previous  to  his  death,  were  not  binding  npon'the 
:iffs,  unless  defendant  could  show  that  he,  the  said  George 
Uiackleford,  assented  to  or  ratified  such  amendments, 
expressly  or  by  legal  implication." 
Because  the  court  erred  in  its  charge  to  the  jury,  as 
rs,  viz:  "This  brings  us  to  the  main  issue,  and  upon 
!  charge  you,  gentlemen,  that  under  this  contract,  plain- 
ire  entitled  to  recover  a  sum  equal  to  $1  00  for  each 
verj'  member  of  the  company,  of  the  class  or  classes  to 
I  deceased  belonged,  at  the  time  of  his  death,  and  who, 
the  death  of  any  member,  was  liable  to  be  assessed.  A  nd 
rgeyou,  that  the  term  '  member'  is  not  necessarily  lim- 
0  those  who  responded  to  their  assessments,  made  upon 
upon  the  occasion  of  the  death  of  George  W.  Shackle- 
It  embraces,  for  the  purposes  of  this  case,  all  those 
vere  really  membei's  at  the  time  of  Shackleford's  death, 
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Avlio8e  names  were  on  the  rolls  of  the  company,  and  who  were 
known  and  recognized  as  members  at  that  time.     If,  therefore, 
there  were  those  who  were  really  meml)^^?  of  the  compny  at 
the  time  of  the  death  of  Shackleford,  whose  names  were  on 
the  rolls  of  the  company,  and  who  were  known  and  rwg- 
nized  as  members,  and  upon  the  death  of  any  one  of  whom 
Shackleford  would,  up  to  the  time  of  Jiis  death,  have  been 
liable  to  assessment,  then,  even  though  they  may  have  sulwe- 
quently  h)st  their  membership  by  non-payment  of  ass(»ssinents, 
or  from   any  other  cause,  all  such,  if  any  there  be,  are  to  be 
included  in  your  calculation.     The  rights  of  the  plaiiitiflfe  un- 
der this  contract  are  co-extensive  and  commensurate  with  the 
obligations  that  rested  upon  Shack lefoixl  at  the  time  of  liis 
death.     It  is  a  fair  rule  of  estimation,  therefore,  to  say  that 
plaintiffs  are  entitled  to  recover  the  sum  of  $1  00  for  each 
and   every  member,  upon   the  death   of  whom  Shackleford 
would,  at  that  time,  have  been  liable  to  assessment.    Eights 
and  obligations  in  such  cases  are  reciprocal;  and  the  proper 
criterion  for  estimation  is  not  the  number  of  membei's  before 
that  time,  nor  the  number  of  membei's  after  that  time,  buttlie 
number  of  members  at  the  time  of  the  death  of  Shackleford. 
If,  therefore,  the  plaintiffs  have  been  paid  the  sum  of  §1  00 
for  each  and  every  member  belonging  to  .said  company  at  *'^® 
time  of  the  death  of  Shackleford,  then  I  charge  you  that  they 
are  not  entitled  to  recover,  and  you   will  find  for  the  defend- 
ant.    But  if,  on  the  other  hand,  plaintiffs  have  not  l)een  paid 
a  sum  equal  to  $1  00  for  each  and  every  such  member,  then  I 
charge  you  that  she  would  l>e  entitled  to  recover  the  difference 
between   the  amount  she  has  been  paid  already,  and  a  sum 
equal  to  $1  00  for  each  and  every  meml>er  of  said  comjwny 
belonging  thereto,  whose  names  were  on  the  rolls  of  saidcooJ- 
pany,  and  who  were  known  and  recognized  as  such  membeff 
at  the  time  of  the  death  of  Shackleford,  and  upon  the  death 
of  any  one  of  whom  Shackleford,  up  to  the  time  of  his  deatli> 
would  have  been  liable  to  assessment.^' 

4th.  Because  the  court  erred  in  refusing  to  give  in  chaig^ 
the  requests  of  defendant's  counsel,  as  follows : 
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Is*.  "J'he  plaiutiiT  is  only  entitled  to  recover  $1  00  Ibr 

ry  menilxT  of  the  cornpnny.     Under  article  VI.,  of.  the 

laws  of  the  company,  those  who  respond  to  assessments, 

I  those  ow/y,  are  members/' 

2(1.  **Any   member  of  the   company   may  terminate  his 

ml)orship  at  will  by  fa  11  in*;:  t^  resj)ond  to  his  assessments; 

1  if  he  fails,  the  company  cannot  (M)llect  from  him  the  uu- 

id  assessments,  and  is  not  liable  to  make  them  good." 

3il.  "The  constrnction  of  a  contnict  juit  npon  it  by  one 

rty,  and  known  to  be  so  understcxKl  by  the  othtT  party,  will 

vern;  and  if  the  jnry  believe,  from  the  evidence,  that  the 

m|mny  construeil  the  contract  to  mean  that  the  member  was 

ly  entitled   to  $1  00  for  every  member  who  resj)onded  to 

e  assessments,  and  if  Shacklefbrd  miderstood  that  this  was 

e  constrnction  pnt  npon  the  contract  by  the  company,  the 

aintiff  is  not  entitled  to  recover  more  than  the  assessments 

tually  collected." 

4th.  "  Under  the  charter,  the  company  has  no  anthority  to 

W  u|)<m  its  investeil  fnnd  to  make  np  the  deficiencies  in 

ecollei^tion  of  the  assessments  from  the  members,  and  this 

vested  fund  is  not  liable  to  be  encroached  upon  for  any  such 

»r|)08e." 

The  motion  was  overruled,  and  the  defendant  excepted, 

Samuel  D.  Iuvix,  by  R.  H.  Clark,  for  plaintiff  in  error. 

Laniek  &  Anderson,  for  defendants. 

McCay,  Judge. 

1.  Whilst  we  recognize  the  fact,  that  under  the  actual  his- 
(y  of  this  organiaition  as  It  has  taken  place,  the  rule  we 
ive  felt  compelled  to  adopt  as  the  pro|>er  and  inevitiible 
totnietion  of  their  charter  and  by-laws,  is  ruinous  to  the  ex- 
tcnceof  the  company;  yet  we  suspect  it  was  never  dreameil 
*t  the  loss  of  members  by  failure  to  pay  would  ever  be  so 
^■tas  it  was,  in  fact.  It  is  only  whilst  the  membei*s  have 
itfidence  iu  the  management,  and  in  the  |)ersistence  of  the 
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members  in  making  their  payments,  that  such  a  scheme  as 
the  present  record  discloses  is  possible  at  any  time  or  on  any 
terms.  It  is  based  mainly  on  the  love  of  the  members  for  the 
brotherhood,  and  not  on  any  calculations  based  on  the  laws  of 
life,  since  age  and  health,  tlie  prime  factors  in  schemes  of  life  in- 
surance, are  disregardetl.  However  this  may  be,  the  very 
terms  of  the  by-laws  and  charter  make  the  number  of  pay- 
ing members,  at  the  date  of  the  death,  the  measure  of  the 
amount  due  the  family  of  the  deceased.  They  are  entitled  lo 
a  draft,  payable  within  sixty  days  after  notice  of  the  death, 
for  the  amount.  This  would  be  impossible  if  the  amount  was 
regulated  by  those  who  should  pay  the  assessment  made  on 
the  death.  Had  nothing  untoward  occurreil  so  as  to  make 
the  delinquents  numerous,  the  company  could  have  gone  on  a 
good  while,  new  members  ttiking  the  place  of  those  dropping 
off  under  ordinary  circumstances.  But  when  the  defaulters 
are  numerous,  and,  as  seems  to  be  the  notion,  any  particular 
assessnient  voluntary,  then  the  whole  scheme  is  a  failure;  for, 
as  it  turns  out,  the  more  any  one  pays  the  less  he  gets.  The 
scheme  was  faulty  in  its  conception.  It  failed  to  provide  for 
the  very  contingency  that  has  happened,  to-wit :  a  stampede 
among  the  members  and  a  distrust  of  outsiders,  preventing 
new  accessions.  No  scheme  of  life  insurance  is  reliable  that 
docs  not  always  lay  up  safely  enough  to  reinsure  every  mem- 
ber that  does  not  have  a  reserve  which,  with  the  payments  of 
its  insured,  will  meet  every  policy  as  it  falls  in,  and  which 
could  stoj)  taking  new  members  and  still  pay  its  losses  as  they 
occur. 

2.  The  charge  of  the  court  was,  in  our  judgment,  wrong. 
No  vital  change  has  been  made — at  least,  none  that  does  not 
come  within  the  scope  of  the  right  reserved.  But  we  do  not 
think,  had  this  charge  been  left  out^  the  verdict  could  have 
been  different,  and  we  feel  constrained  to  afBrm  the  judgment* 

Judgment  affirmed. 


J.-1 
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LRCELLUS  A.  Pierce,  plaintiff  in  error,  vs.  F.  M.  Brooks, 

trustee,  defendant  in  error. 

ere  property  \s  conveyed  in  trust,  and  the  grantor,  ivho  is  the  trustee 
>venants  to  stand  seized  and  hold  the  title  to  the  property  for  the  use 
id  benefit  of  the  cestui  que  trusty  and  any  children   she  may  have, 
ee  fiom  the  control  or  contracts  of  any  future  liusbaiid,  said  cestui 
te  trust  takes  equally  with  the  children  that  may  be  born  to  her. 

!!states.  Trusts.  Before  Judge  James  Johnson.  Mus- 
ee  Superior  Court.     May  Term,  1874. 

?or  the  facts  of  this  case,  see  the  decision. 

?EABODY  &  Brannon,  for  plaintiff  in  error. 

W.  A.  Little,  by  James  M.  Russell,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case.  A  city  lot  was  levied  on  as  the  pro- 
ity  of  Frances  C.  Dickinson,  formerly  Frances  C.  Bridges, 
A  claimed  by  Brooks,  as  trustee  for  her  and  her  minor 
ildren.  On  the  trial  of  the  case,  the  jury,  under  tlie  charge 
the  court,  returned  a  verdict  finding  one-fifth  undivided 
terest  in  the  pro[>erty  levied  on  subject  to  the  execution. 
'>€  plaintiff  made  a  motion  for  a  new  (rial,  wliich  was  over- 
led  by  the  court,  and  the  plaintiff  excepted.  The  claimant 
iinaed  the  property  under  a  deed,  of  wliich  the  following  is 
copy: 

*'This  indenture  made  the  14th  day  of  February,  1857, 
'tween  Emeline  Bridges,  of  the  one  part,  and  Emeline 
ridges,  trustee  for  Frances  Catharine  Bridges,  of  the  other 
*rt,  witncsseth,  that  for  and  in  consideration  of  the  love  and 
fetion  which  the  said  Emeline  has  and  bears  to  her  daugh- 
'i  Franoes  Catharine  Bridges,  as  well  as  for  the  sum  of 
'  00  to  her  paid,  the  said  Emeline  Bridges  hath  given, 
■^nted,  bargained,  etc.,  to  tlie  said  Emeline,  tiustee  as  albre- 
Voi,  Lii.  28. 
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said,  for  the  uses  and  trusts  hereinafter  named,  lot  two  linn- 
dred  and  eighty,  in  the  eity  of  Columbus,  containing  one  half 
acre,  more  or  less,  to  have  and  to  hold,  etc.,  in  trust  for  the 
sole  and  separate  use  and  benefit  of  the  said  Frances  Catha- 
rine Bridges,  and  any  children  she  may  have,  free  from  the 
control  or  contracts  of  any  husband  the  said  Frances  may 
hereafter  marry,  and  in^  trust  furtlier,  that  if  the  said  Frances 
C.  should  die  before  the  said  Emeline,  leaving  no  children, or 
child  living  at  the  time  of  her  dejith,  the  jjroperty  hereinbe- 
fore conveyed  shall  revert  to  and  become  the  pro|)erty  of 
the  said  Emeline,  mother  of  said  Frances  C.  And  the  said 
Emeline,  the  said  bargained  premises,  will  forever  warrant  and 
defend  unto  the  said  Emeline,  trustee,  against  the  claims  of 
all  persons  whatsoever." 

Frances  C.  has  four  children.  The  court  charged  the  jury, 
"that,  under  the  deed,  the  sjn'd  Frances  C.  Dickinson  was  a 
tenant  in  common  with  her  children,  and  if  the  jury  believed 
from  the  evidence  that  the  said  Frances  C.  had  four  living 
children,  then  the  interest  of  said  Franc*es  C.  in  the  property 
was  one-fifth  undivided  interest,  and  that  only  such  interest 
was  subject  to  the  plaintiff's  execution." 

The  only  question  made  on  the  argument  here  was  as  to 
w'hat  interest  Frances  C.  had  in  the  property,  under  the  deed 
from  her  mother.  The  plaintiff  claims  that  she  had  the  en- 
tire interest  in  the  property,  and  that  her  children  have  no  in- 
terest in  it,  and  in  support  of  that  claim  the  plaintiff  cites  the 
case  of  Wiley,  Parish  &  Corajxmy  vs.  Smithy  3  Kelhfa  Ecpotifi 
o51.  This  case,  however,  ditloi-s  from  that  in  one  essential 
particular.  In  this  case  the  property  is  conveyed  in  trust, 
and  the  grantor,  who  is  the  trustee,  covenants  to  stand  seized 
and  hold  the  title  to  the  property  for  the  use  and  benefit  of 
Frances  C.  and  any  children  she  may  have,  free  from  the  con- 
trol or  contracts  of  any  future  husband  she  may  hereafter 
marry.  In  the  case  of  liobcvt  and  icife  vs.  West  &  lieid,  lo 
Georgia  Reports,  122,  it  was  held  that  property  bequeathed 
by  will  to  trusties  in  trust  for  the  testator's  grand-daughter, 
and  to  such  child  or  children  as  she  may  have,  was  a  good 
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bequest  to  the  unborn  children  of  one  in  life,  and  ui)on  the 
authority  of  that  case  we  affirm  the  judgment  of  the  court 
below  in  this  case. 
Judgment  affirmed. 


Ocmulgee  Building  and  Ix)An  AasociATioN,  plaintiff  in 
error,  vs.  Methvin  S.  Thomson,  defendant  in  error. 

1.  By  the  charter  and  by-laws  of  a  loan  and  building  asaociationt  it  was, 
in  substance,  provided  that  there  should  be  two  thousand  shares ;  that 
no  one  stockholder  should  own  more  than  thirty  shares ;  that  each 
share  should  pay  $1  00  at  each  monthly  meeting;  that  the  moneys  paid 
at  each  meeting  should  be  sold  to  the  highest  bidder  as  an  advance  to 
such  bidder  upon  bis  ultimate  interest;  that  the  company  should  wind 
up  when  each  share,  under  the  workings  of  the  association,  should  be 
worth  $200  00,  or  when  each  member  had  purchased  an  advance  oil 
his  stock  ;  that  any  member  advanced  should  give  a  note  with  a  mort- 
gage for  the  ultimate  assumed  value  of  his  stock  and  assign  his  stock 
to  the  association  as  collateral  security ;  that  each  stockholder  who  got 
an  advance  should  pay  $1  00  extra  on  each  advanced  share  as  interest; 
that  for  any  default  in  the  payment  of  dues,  **  as  often  as  the  same  may 
be  payable,  he  shall  forfeit  the  additional  sum  of  ten  cents  for  every 
such  failure,  and  fur  every  dollar  thus  unpaid  ;"  that  if  any  shareholder 
should  be  in  default  for  three  months,  the  association  might  proceed 
at  law  to  collect  the  amount  due  from  him.  It  was  further  provided, 
in  substance,  that  the  sum  to  be  collected  was  such  a  sum  as,  at  the 
rate  of  advances  at  the  last  monthly  meeting,  would,  if  put  up  for  sale, 
have  brought  to  the  company  the  same  interest  the  defaulter  was  pay- 
ing,  (in  no  case  to  be  less  than  the  net  amount  received  by  him,)  to- 
gether with  all  other  payments,  moneys  and  expenses  due  to  the  asso- 
ciation by  such  stockholder : 

Hddy  that  under  these  rules  and  regulations,  the  association  is  entitled 
to  a  judgment  for  such  an  amount  as  will  place  it  in  the  same  situation 
as  though  there  had  been  no  default,  and  that  when  such  judgment  is 
paid,  the  defaulter  is  no  longer  such,  but  holds  his  stock  as  a  non- 
advanced  member. 

2.  This  amount  for  each  share  is  to  be  ascertained  by  deducting  from 
$200  00  (the  ultimate  assun^ed  value,)  such  a  per  cent,  of  the  same, 
•8  advances,  were  sold  or  allotted  to  members  at  the  last  regular 
monihly  meeting  next  before  the  judgment,  and  adding  to  this  the  dues 
on  SQcb  share  for  each  default  up  to  such  meeting,  and  any  fines  that 
auiy  be  dae  for  such  default,  provided  the  fines  be  not  so  grossly  in 

of  the  real  loss  by  the  default  as  to  be  penalties  and  not  a  fair 
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measure  of  damages.     The  real  damages  to  the  association,  caused  fcj 

the  failure  of  the  defaulter  to  pay  promptly  his  $2  00  per  mouth  oq 

each  share,  is  measured  by  the  interest  the  association  would  h^B=«.^Q 
made  on  such  $2  00,  together  with  what  it  would  have  made  by  "^K^fce 
Bale  of  such  $2  00  at  the  iheu  rate,  over  and  above  what  it  could  i^  oir 
make  by  its  sale  at  twenty  three  per  cent. 

8.  The  law  will  not  enforce  the  fines  as  such,  because  it  U  a  settled  i^   "vi  J^ 
that  penalties  agreed  upon  for  a  breach  of  contract  are  illegal.     I^^^  t^t, 
as  in  this  case,  the  penalty  of  ten  per  cent,  on  the  dollar  for  each      <:]«. 
fault,  if  fairly  construed,  is  assessable,  under  the  by-laws,  but  once*     fV^r 
each  default,  upon  the  regular  dues  for  that  month,  and  not  ten       ^'•^r 
cent,  upon  the  whole  amount  of  the  dues  then  unpaid,  and  as  su^r  A  a 
fine  will  be  only  slightly  in  excess  of  the  real  damages,  we  are  or    the 
opinion  that  the  fine  fixed  by  the  by-law,  so  construed,  is  recoven&ble 
as  stipulated  damages. 

4.  In  this  case  the  defendant  had  purchased  an  advance  on  thirty  sbnres. 
He  was  due  to  the  association  $49  00  on  its  books  ;  how^  it  does  not  ap- 
pear.    In  October,  1872,  he  failed  to  pay  his  dues,  and  continued    to 
fail.     In  November,  1873,  the  association  agreed  to  wind  up  at  $154  OOt 
the  then  value  of  its  stock,  and  has  done  no  business  since.     At  siic-ii 
last  meeting  the  premium  upon  advances  wa&  twenty- three  per  cent-? 
and  the  amount  the  plaintiff  was  entitled  to  recover  was  as  fulloMrit: 

$200  00,  less  twenty-three  per  cent 

Fourteen  months'  dues,  at  $2  00  each 

Fourteen  fines,  (ten  per  cent,  on  $2  00,)     

In  all  for  each  share,       $184    ^'^ 

For  thirty  shares,  this  will  amount  to — 

Thirty  times  J5>  184  80,  or 

To  this  add  book  account, 

^\D€i  tine  lor  iiiaw,     •••     .«.     ...     ••.     ...     ...     ...     ...     «•. 

The  gross  amount  due,     $5,5H7 

But  as  the  associittion  has  quit  business,  the  defendant  is  entitled  tc  ^^ 
credit  of  the  agreed  value  of  his  &tock,  to-wit:  thirty  shares,  at  $154 
per  share,  amounting  to  $4,020  00.     So  that  the  amount  which  t  ** 
plaintiff  is  really  entitled  to  recover  is,  taking  off  this  credit,  o«^    ^ 
$977  90,  with  legal  interest  from  the  date  of  the  last  regular  raeet§  *'^ 
in  November,  1873. 

Building  and  loan  associations.     Fine.     Penalty.    Da^"*^ 
ages.     Collateral  secuiity.     Before  Judge  Hill.     BibbS*^" 
perior  Court.     October  Adjourned  Term,  1873. 

On  September  17tb,  1867,  Thomson  borroweil  from   ^ 
Ocmulgee  Building  and  Loan  Association,  on  thirty  slianrr*  ^ 


..•    V 
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ock,  §6,000  00,  at  a  premium  of  sixty-five  and  one-half  |>er 
lit.,  upon  which  he  received,  in  cash,  $2,080  00.  In  Nov- 
nher,  1873,  it  was  agreed  between  the  members  of  said  asso- 
ation  to  wind  np  bnsiness  at  $154  00  per  share,  the  then 
due  of  its  stock.  Fourteen  months  before  this  date  Thom- 
>n  ceased  to  meet  his  installments  of  dues  and  interest.  He 
as  also  indebted  to  the  association  $49  00  on  a  previous  de- 
lult.  He  had,  however,  from  the  time  of  the  loan  until  his 
efuult,  paid  to  the  association  $3,G95  00  as  installments  of 
lies  and  interest.  Upon  proceedings  to  foreclose  the  mort- 
age given  by  him  to  secure  his  indebtedness,  it  was  claimed 
liat  lie  still  owed  $3,271  30  upon  the  following  account: 

Dr. 
'o  amount  of  mortgage  to  October  1,  1872,     ...     $0,000  00 
'o  Waoce  dne  on  installments  and  interest,     ...         49  00 
o  fourteen  months'  installments  and  interest  un- 
paid fronk  October  1, 1872,  to  November,  1878, 

at  cuU  Ui/,        >•. ...      ...      ...      «..      ...  o4U  UO 

'hree  monihs'  fine— $C  00,  $12  00,  $18  00,  ...  30  00 
t^'^eri  months*  interest  on  $889  00,  at  seven  per 

c^n*,   ...      •••      ...      ...     ..«      ...      .a,      ...      ..,  oo  uU'*~~$0}9ul  o\j 

Cfi. 
y  thirty  shares  stock,  seventy-seven  months  paid, 

ai  S:]0  00  per  month,      $2,810  00 

y  twenty-three  per  cent,  premium  on  $0,000  00 

■'»on,       ...     ...     ...     ...     ...     ...     ...     ...     ...    x^'tijK)  \}\t 

*^Hnce  against  Thompson,  ... 3,271  30— -$0,961  80 

In  response,  Thomson  claimed  that  the  account  should 
^nd  thus : 

Dr. 

^  Amount  of  money,  which  will,  at  the  rate  of 
premium  the  funds  were  selling  in  November, 
1873,  (twenty-three  per  cent.,)  produce  the 
■ame  monthly  payment  of  interest  as  that 
*hich  Tliomson  had  been  previously  paying 
on  his  advance,  ($30  00.)      $4,020  00 

^^  ualance  due  on  installments  and  interest  to  Oc- 
tober 1,   1872,     49  00 

^0  fourteen  months'  installments  and  interest  from 

October,  1872,  to  November,  1873,    840  00 

**  UifWk  moDthii*  interest  on  $889  00, 86  80— $6,546  80 
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By  thirty  shares  of  stock  standing  in  Thomson's 
name  on  books  of  the  associaition,  and  hypoth- 
ecated as  collateral  security  for  payment  of  in- 
stallments and  interest  at  $154  00  per  share,  $4.C20  00 

By  bulaoce  due  by  Thomson  to  the  association,  ...      925  30 — $5,')45  30 

The  questions  of  law  and  fact  thus  presente<l  were  submit- 
ted to  the  court  without  the  interveution  of  a  jury.  The 
court  held  as  follows : 

"  1st.  I  find  and  decide  that  the  fines  aasessed  by  the  asso- 
ciation  against  the  defendant,  as  in  default,  amounting  to 
$36  00,  are  legal  and  proper,  and  designed  not  wholly  as  a 
])eualty,  but  in  part  to  put  paying  and  non-paying  stock  ou 
an  equality  as  to  the  benefits  of  the  common  fund  of  the  as- 
sociation, and  are  stipulated  damages  for  such  non-payment. 

"  2d.  I  further  find  that  in  the  case  before  me,  either  as  on 
a  foreclosure  at  law,  or  as  on  a  bill  in  equity  to  foreclose  be- 
tween these  parties,  I  cannot  take  into  consideration  the  ques- 
tion of  applying  the  present  value  of  defendant's  stock  to  the 
extinguishment  of  his  indebtedness  to  the  association,  because 
for  such  purpose  all  the  stockholilers  would  be  necessary  par* 
ties,  and  are  not  so  made  parties  in  this  case." 

"3d.  I  further  find  and  decide  that  the  proper  amomit '^^ 
which  the  mortgage  must  be  foreclosed  must  be  found  in  ac- 
cordance with  the  rule  prescribed  in  section  fourteen  of  the 
charter  of  the  association,  and  section  twenty-two  of  the  by- 
laws. And  I  further  find  and  decide  that  upon  the  siile  oi 
the  mortgaged  property  and  the  receipt  of  the  money  by  the 
association  so  found  to  be  due,  the  defendant  will  then  have 
his  thirty  shares  of  stock  free  and  unincumbered,  and  subject 
only  to  future  monthly  installments  to  be  assessed  ujwn  saw 
stock." 

"4th.  I  find  and  decide  that  the  amount  the  association  »^ 
allowed  to  retain,  under  said  sections,  in  order  that  the  same 
shall,  at  twenty-three  per  cent.,  produce  monthly  the  sum  oi 
$30  00  interest,  is  the  sum  of  $2,080  00  originally  received 
by  defendant;  because  the  sum  that  will  produce  that  is  1*^ 
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1  the  .sum  so  loancil;  the  sum  of  $1,565  21  §  will  produce 
:  8um  at  that  per  cent,  interest,  and'  $2,032  74  will  do  so 
discount,  which  latter  I  decide  to  be  tlie  true  mode,  and 
:i  arc  less  than  the  net  amount  actually  received  by  de- 
laut,  to-wit:  $2,080  00.  Add  to  this  $2,080  00  back  dues 
ntorest,  $889  00,  and  three  fines,  amounting  to  $36  00, 
average  interest  on  back  dues  at  seven  per  cent,  to  date 
mspension  of  company,  $36  30,  and  we  have  $3,0*11  30  as 
true  amount  for  which  the  plaintiff  must  have  judgment; 
I  I  find  and  decide  and  adjudge  said  sum  of  $3,041  30  to 
the  true  amount  for  whicli  said  mortgage  shall  be  fore- 
sed,  leaving  the  defendant  his  thirty  shares  of  stock  to  be 
ssigned  to  him  by  the  company  when  this  sum  shall  be 
d." 

'*5ih.  Counsel  for  the  association  have  insisted  that  I  should 
ow  the  plaintiff  to  retain,  also,  fines  for  each  month  of  de- 
ilt  by  defendant,  but  admits  that  such  fines  have  never 
2n  assessed  by  the  company,  upon  its  books,  or  charged 
linst  the  defendant.  This  I  refuse,  and  decide  and  adjudge 
It  said  company  have  waived  the  same,  and  have  no  right 
reafter  to  assess  tlie  same,  or  to  charge  them  up  as  a  debt 
linst  tlie  defendant,  and  that  on  payment  of  this  judgment, 
Pendant's  stock  will  stand  unincumbered  as  to  all  fines  that 
ght  have  been,  but  were  not,  chargeil  against  him." 
The  provisions  of  the  charter  and  by-laws  are  sufficiently 
out  in  the  above  head-note,  without  repetition  here. 
To  each  and  every  part  of  the  above  judgment  the  plain- 
*exccptt'd. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

(fiSBETy  Bacon  &  IIines,  for  defendant. 

McCay,  Judge. 

1.  The  principal  question  in  this  case  is,  what  is  the  amount 
I  plaintiff  is  entitle<l  to  recover,  and  what  is  the  staitM  of 
&  defendant  in  the  association^  according  to  its  cluirter  and 
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by  laics,  wlien  the  judgment  is  satisfied.     We  liave  little  to 
that  is  not  contained  in  tlie  masterly  argument  of  Mr.  Bacoi 
the  counsel  for  the  defendant.     It  is  said  that  this  qnestior^    j 
decided  by  the  case  of  the  Bibb  County  Loan  Association   trs 
Richards,  24  Georgia,  198,     But  though  the  association  tlien 
set  up  the  same  claim  tliey  do  here,  the  only  question  decide^/ 
was  tlie  right  to  recover,  and  tliat  the  recovery  was  regulated 
by  a  section  in  the  charter,  like  the  fourteenth  of  this.    The 
amount  of  the  recovery  and  the  status  of  the  defendant,  as  to  his 
sliares,  was  not  considered  by  the  court;  that,  however,  is  the 
very  question  in  tliis  case,  and  it  depends  entirely  on  a  construc- 
tion of  the  by-laws  and  charter.    There  is  absolutely  no  provis- 
ion of  the  charter  to  justify  the  rule  of  adjustment  adopted  by 
the  company — it  is  entirely  arbitrary.     The  provisions  of  sec- 
tions five  and  six  apply  strictly,  and  in  terms,  to  stockholders 
who  have  not  received  any  advance,  and  who  fail  to  pay.   The 
case  of  the  defendant  here,  when  he  pays  the  judgment, » 
that  of  one  who  has  got  an  advance,  paid  it  back,  with  all  its 
incidents,  and  all  his  arrears.     These  associations  are  founded 
on  mathematical  calculations,  and  a  close  scrutiny  of  their  char- 
ters will  show  that  their  rules  are  based  u|>on  the  highest 
])rinciples  of  equity  and  fairness.     Their  fundamental  idea  is 
that  one  who  has  the  privilege  of  paying  money  advani^to 
him  in  small  sums,  monthly,  can,  in  consequence  of  the  slight 
strain  the  payment  makes  on  his  resources  each  month,  pay* 
large  per  cent,  for  the  use  of  that  money,  and  the  whole 
scheme,  adopting  this  tis  its  fundamental  idea,  is  based  upon 
fairness  and  equity  to  all  parties.     The  charters  have,  most  of 
them,  come  here  through  the  northern  states  from  Kngland 
and  Germany,  and  they  have  been  perfected  by  exj)erience,  so 
that  there  is  scarcely  a  word  in  them  that  is  superfluous  or 
without  a  definite  meaning.     The  measure  of  the  amount  doe 
by  one  who  has  got  an  advance,  as  fixed  by  section  fourteen, 'S 
exactly  the  sum  he  would  have  paid   the  company  had  he 
promptly  complied  with  his  engagements  and  paid  back  the 
money  he  got,  together  with  a  measure — the  fines — of  whrf 
the  company  would  have  made  according  to  its  ordinary  work- 
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on  his  duos,  liacl  ho  paid  thcin  iiroinptly,  and  whcMi  he 
this  the  oompaiiv  is  whole.  It  is  |)reeisely  in  the  sitiia- 
of  one  who  lias  discharged  his  pro[)erty  from  the  niort- 
uiider  section  twenty-four  of  the  by-laws.'  When  he 
the  money  he  undertook  to  do  the  very  thing  the  judg- 
t  makes  him  do,  and  he  pledged  to  the  a>fs()ciation  his 
i  as  collateral  scHinrity  for  the  faithful  performance  of 
undertaking,  and  when  he  perforins  it  by  payment, 
rescribed  Uy  set^tion  fourtet^i  of  the  charter,  this  stixjk 
^leased  from  the  pledge,  and  he  holds  it  as  though  he 
never  got  an  advance — whic^h,  in  fact,  he  has  not,  for 
ill  have  returned  it.  There  is  nothing  in  any  portion  of 
charter  or  by-laws  which  declares  he  is  no  longer  a  mem- 
He  is  exactly  in  the  situation  of  one  who  has  discharged 
Property  from  the  mortgage  by  section  twenty- four  of  the 
uws.  He  pays  back  the  money  he  got,  with  such  an  ad- 
«  upon  it  as  will  enable  the  company,  at  the  lower  rates 
hieh  money  is  selling,  to  get  the  same  monthly  interest 
I  it  as  the  defendant  ought  to  pay  at  the  rates  he  got  it  at. 
pays  up  all  arrears  and  dues,  and  he  pays  up  all  fintis  due 
:J0inpany  for  his  failure — why  should  he  not  now  be  the 
?rof  his  stock?  Why  should  he  not  stand  exactly  like 
m  who  has  got  no  advance.  The  con^pany  is,  as  to  liim, 
isely  in  the  situation  it  is  to  a  man  who  has  got  no  ad- 
«.  Whv  shoidd  he  not  stand  in  the  same  wav  as  to  the 
)any  ?  It  is  the  harsh,  unjust,  outrageous  and  oppressive 
md  which  the  companies,  as  they  have  worke<l  here, 
&on  one  who  has  faile<l  to  j)ay,  which  has  cast  on  these 
lanies  the  odium  in  which  so  many  persons  hold  them, 
think  in  this  oppression  they  are  violating  their  own 
I,  and  that  it  has  thus  far  been  borne  with  beci)use  the 
!Ct  has  been  misunderstood.  As  to  the  amount  the  de- 
er is  due,  except  as  to  the  fines,  that,  we  think,  is  very 
u  The  point  sought  is,  what  will  make  the  company 
e;  what  will  put  it  precisely  in  the  situation  it  would 
been  in  had  the  defaulter  never  got  any  money,  or 
iptly  paid  his  dues,  as  he  agreed  to  do.     Obviously  such 
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a  siinf  as,  at  present  rates,  will  produce  to  the  company  tin 
same  dues  as  he  pays,  or  rather,  the  same  number  of  dollai's 
on  each  share.     Money  has  fallen  since  he  sold  his  interest  or 
borrowed — the  time  of  winding  up  has  got  nearer,  and  it  wi// 
take  more  money  to  be  sold  to  pay  $20  00  at  $1  00  i>er  share 
than  it  did  when  he  got  his  advance.     This  he  must  makeup. 

2,  3.  Next  he  must  pay  all  back  dues.  But  it  is  obvioiw 
that  these  dues  would  have  been  making  money,  since,  as  they 
were  paid,  they  would  have  been  sold.  It  would  be  possible 
to  ascertain  accurately  what  this  ought  to  be  by  seeing  whafc 
money  sold  for  cjich  month,  but  the  calculation  would  be  in- 
tricate, and  as  it  is  intended  and  exi)ected  that  these  societies 
will  be  manage<l  often  by  men  who  do  not  understand  their 
principles,  and  who  are  unable  to  make  calculations,  this  profit 
is  ordinarily  met  by  what  is  calle<l  a  fine.  By  the  words  of 
the  by-laws,  it  is  [)erhaps  the  fairest  meaning  to  be  put  upon 
them,  that  the  fine  shall  be  but  once  laid,  and  laid  each  montl); 
not  on  the  whole  amouut  then  due,  but  on  the  amount  due 
for  that  month.  On  making  a  calculation  it  will  be  found 
that  this  is  al>out  what  would  be  the  average  profits  on  the 
dues  paid,  and  we  think  that  not  unfair.  To  take  the  view 
taken  of  it  by  the  counsel  for  the  plaintiff  in  error,  would  be 
to  make  these  fines,  not  liquidated  damages,  but  {>enal ties, and 
not  enf()r<*eable  bv  law. 

4.  As  it  is  said  this  company  has  quit  business  and  is  wind- 
ing uj),  we  think,  if  its  assets  are  ascertainable,  the  defendant 
would  be  entitled  to  a  credit  for  the  value  of  his  stock.  If 
that  be  not  so,  he  ought,  if  the  company  still  goes  on,  to  pay 
the  whole  sum,  holding  his  stock  as  the  other  non-advanced 
members  do.  MVe  leave  this  an  open  question,  according  to 
the  facts.  We  are  compelled  to  reverse  the  judgment,  be- 
cause, whilst  we  agree  with  tlie  judge  as  to  the  principles  on 
which  the  matler  is  to  be  adjusted,  we  think  he  clearly  erred 
in  applying  section  fourteen  to  the  case  in  hand. 

Judgment  reversed. 
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is  H.  Hamiltc^x,  plaintiff  in  error,  vs.  The  Mayor 
VND  Cou^x•IL  OP  THE  CiTY  OF  CoLUMBUS,  defendant  in 
irror. 

ere  a  declaration  alle^red  that  the  defendant,  a  municipal  corporation, 
ut  a  ditch  along,  and  close  to,  the  east  line  of  his  residence  lot,  and 
(fi  itin  such  condition  that  the  water  coming,  or  falling,  into  the  same 
ould  not  run  off  in  any  direction ;  that  thereby  water  accumulated 
Q<)  became  stagnant  in  said  ditch,  thus  generating  malaria,  causing 
ickneiis  in  the  family  of  the  plaintiff,  and  by  the  unwholesome  stench 
reduced  in  the  atmosphere,  rendering  his  premises  unfit  for  occupa- 
ioD,  to  his  damage  $1,000  00: 

U«  that  a  prima  facie  case  of  special  damage  from  the  nuisance  was 
resented,  and  it  was  error  to  sustain  a  demurrer  thereto. 

Nuisance.  Municipal  corporations.  Before  Judge  Jajies 
HNSON,     Muscogee  Sui)crior  Court.     May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

tNGRAM  &  Crawford,  for  plaintiff  in  error. 

9 

2.  H.  Williams;  Peabody  &  Buanxon,  for  defendant. 

^Varner,  Chief  Justice. 

I'his  was  an  action  brought  by  the  plaintiff  against  tlie  de- 
fiant to  recover  (himages  for  an  al legend  injury  done  to  him 
I  his  family  by  tlie  digging  of  a  ditch  nciir  his  h)t  and  res- 
ice,  and  thereby  causing  stagnant  water  to  accumulate  and 
>ain  therein,  by  reason  whereof  he  and  his  family  have 
Q  made  sick  and  otherwise  injured  and  damaged.  At  the 
1,  the  defendant  demurred  to  the  plaintiff's  declaration, 
the  groun<l  that  it  was  insutlicient  in  law  to  entitle  the 
ntiff  to  recover.  The  court  sustained  the  demurrer  and 
niased  the  plaintiff's  action;  whereupon  the  plaintiff  ex- 
ted. 

he  plaintiff  alleged  in  his  declaration  that  he  was  the 
^of  a  city  lot  in  the  city  of  Columbus,  in  said  county, 
'Wn  as  lot  number  five  hundred  aud  forty-one,  containing 
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one-half  acre,  and  that  he  had  been  in  |)osso55sion  of  the  same 
for  more  than  ten  yeai^s,  and  had  during  all  that  time  occu- 
pied the  dwelling-house  on  said  lot  as  a  residence  for  himself 
and  family  and  servants;  that  about  the  year  1860  he  Iwught 
and  took  possession  of  said  lot;  that  at  that  time  said  htwtis 
dry  and  healthy  and  free  from  all  st;inding  and  stagnant  water; 
that  all  the  watt^r  that  fell  or  c;ime  u|)on  said  lot  quickly  and 
freely  passed  off,  and  up  to  the  1st  of  January,  1870,  saiJ  lot 
continued  to  be  healthy,  and  himsrlf  and  family  and  ser\rants 
were  healthy  and  free  from  all  malarial  diseases,  and  said  lot, 
and  the  ground  imme<liately  adjacent  thereto,  continueil  to  be 
free  from  standinoj  and  stat^nant  water  till  about  the  day  ana 
year  last  aforesaid;  that  when  he  bought  and  took  possession 
of  said  lot,  he  had  a  right  to  expect,  and  did  exj>ect,  that  the 
same  would  be  allowed  to  remain  in  the  same  healthful  condi- 
tion, together  with  the  ground  in  the  immc<Hate  vicinity  of 
the  same,  as  well  as  the  streets  of  the  city  running  throngn 
and  in  the  immediate  vicinity  of  the  same;  that  the»lefendant, 
well  knowing  the  premises,  but  intending  unlawfully  and  un- 
justly to  injure  your  petitioner  and  to  deprive  him  of  the  en- 
joyment of  said  property  as  he  had  been  accustonuKl  to  do, 
did,  on  the  1st  day  of  January,  1870,  and  on  divers  other 
days  an<l  times  between  the  day  aforesaid  and  the  commence- 
ment of  sai<l  action,  cut,  dig  and  make  a  deep  and  broad 
ditch,  to-wit:  six  feet  broad  and  four  feet  deep,  all  along  the 
east  line  of  said  lot,  and  close  to  said  line,  and  did  dig  an«* 
cut  and  extend  said  ditch  in  both  directions  from  said  lot,8n<i 
across  the  public  street  in  the  immediate  vicinity  of  said  loti 
and  did  leave  said  ditch,  so  dug  and  cut,  in  such  conditio^ 
that  the  water  coming  or  falling  into  the  same  could  not  rnn 
off  in  any  direction,  but  all  the  time  aforesaid,  and  up  to  the 
])res(Mit  time,  said  water  has  accumulated,  stood  and  stagnatetl 
in  said  ditch;  and  in  consequence  of  said  standing  water itt 
Slid  ditch,  there  has  been,  all  the  time  aforesaid  on  the  preflJ' 
iscs  aforesaid,  such  a  sickly  and  unwholesome  stench  in  the 
atmosphere  that  said  j)remises  have  l)een  unfit  to  be  occupi^** 
and  enjoyed  by  plaintiff,  and  by  reason  of  said  stagnant  wftt^^ 
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^1^  said  (litcli,  malarial  diseases  have  been  generated  on  said 

premises ;    that   the  same  has  caused   and    produced  chills 

^nj  fevers,  and    bilious    level's,  and  congestive  chills,  and 

otlicr  diseases;  that  during  all  the  time  aforesaid,  the  plaintiiF 

and  his  family  have  rt»sidcHl  on  said  lot,  and  that  his  family 

*^u.ve  consisted  of  himself,  his  wife  and  his  servants,  and  other 

I>ersons  dependent  upon  him;  that  during  the  lime  aforesaid, 

tlic  plaintiff  and  his  N^ife  and  his  family  and  servants,  have 

boen  sick  wiih  the  diseases  aforesaid,  and  caused  by  the  a(Jts 

:>£*  the  defendant,  as  aforesaid,  in  digging  sfiid  ditch,  and  in 

consequence  of  said  sickness,  plaintiff  has  lost  and  been  de- 

>rived  of  his  own  labor  and  attention  to  his  business  to  the 

-iilae  of  §1,000  00,  and  of  the  labor  and  services  of  his  wife 

lid  family  and  servants,  of  the  value  of  §500  00;  and  in  con- 

fcjuence  of  said  sickness,  has  necessarily  paid  out  to  physi- 

.unsand  nurses,  for  services  in  attending  to  and  curing  said 

ck  persons,  the  sum  of  §500  00;  and  plaintiff  avers  that 

vid  defendant,  from  the  day  and  year  aforesaid  up  to  the 

>nnmeucement  of  this  action,  hath  continued  and  allowed 

jd  ditch  to  remain  and  continue  open  as  aforesaid,  and  filled 

ith  the  stagnant  water  as  aforesaid,  and  that  during  the  time 

>resaid,  plaintiff  has  repeatedly  notifie<l  and  entreated  de- 

idant  to  fill  up  said  ditch,  which  it  has  always  refused  to 

,  to  the  dam&ge  of  plaintiff  §2,000  00. 

In  our  judgment  the  court  erred  in  sustaining  the  demur- 

'  to  the  plaintiff's  declaration,  in  view  of  the  allegations 

itained  therein.     It  was  urged,  on  the  argument,  that  the 

'saiice  complained  of  by  the  plaintiff  was  a  ])ublic  luiis- 

^^and  therefore  no  action  could   be  maintained   by  him 

refor.     If  a  j)ublic  nuisance  causes  special  damage  to  an 

ividual  in  which  the  public  do  not  partici[)ate,  such  special 

»age  gives  a  right  of  action :  Code,  section  2998.     The 

ntiS*  alleges  that  the  defendant  cut  the  ditch  all  along  the 

line  of  his  lot,  and  close  to  Siiid  line,  and  left  it  in  such 

lition  that  the  water  coming  or  falling  into  the  same  could 

run  off  in  any  direction,  and  that  water  has  accumulated 

lid  ditch^  stood  and  stagnated  there,  and  in  conseqnenc»e 
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thereof,  there  has  been  all  the  time,  on  the  premises  of  plaiii- 
tiif,  such  a  sickly  and  unwiiolesome  stench  in  the  atmosphere 
that  his  premises  have  been  unfit  to  be  occupied  or  enjoyed 
by  him,  and  that  mahirial  diseases  have  been  generated  odAm 
premises  by  said  ditch;  that  the  same  has  pnxhieed  chills 
and  fevers,  and  bilious  fevers,  and  congestive  chills;  that 
the  plaintiff  and  his  family  reside  on  his  said  lot,  ainl  they 
have  been  sick  with  the  aforesaid  diseases,  caused  by  de- 
fendant's digging  said  ditch,  and  in  consequence  ofsaid  sick- 
ness of  himself  and  family,  has  been  damaged  $2,000  00, etc. 
The  decdaraiiou  makes  2^  prima  facie  case,  at  least,  of  special 
damage  done  to  the  plaintiff  and  his  family  residing  on  hi? 
lot,  close  by  the  line  of  which  the  ditch  was  cut  and  main- 
tained by  defendant. 

Let  the  judgment  of  the  court  below  be  reversed. 


II.  T.  Cox,  plaintiff  in  error,  vs.  Jesse  M.  Jones,  admini^ 

trator,  defendant  in  error. 

1.  Letters  of  administration,  and  certified  copies  thereof,  are  offic»l 
paperft  issued  by  an  ofticer  of  a  state  goirernment,  and  under  actoi 
congress  of  1800,  United  Stales  statutes  at  large,  volume  14,  pageH'i 
are  not  required  to  have  any  stamp. 

2.  Where  an  exemplificaiion  of  the  proceedings  of  the  probate  court  ot 
a  sister  state  is  offered  in  evidence  in  the  courts  of  this  state,  our 
courts  will  presume  that  the  probate  court  is  a  court  of  record,  »o" 
the  certificate  of  the  judge  that  he  is  ex-officio  the  clerk,  that  hcb^> 
no  oflicial  seal  and  that  he  has  jurisdiction,  under  the  laws  of  o^ 
state,  of  the  subject  matter,  etc.,  is  a  sufficient  autheulication  of  u'^ 
record  under  the  act  of  congress. 

3.  A  paper  acknowledging  to  have  received  of  the  plaiotiff  a  certain  80*** 
in  gold  to  be  accounted  for  on  demand  may,  under  seciioa  2791  oft*** 
Code,  be  sued  without  any  formal  prt'vious  demand. 

4.  On  the  trial  of  a  case  in  the  superior  court,  when  a  paper  isoffw*^ 
in  evidence,  and  is  objected  to  as  evidence,  because  it  is  onstanpt^l 
it  is  competent  for  the  court  to  permit  the  proper  stamp  to  be  9&^^ 
in  its  presence,  and  then  to  allow  it  to  be  read  in  evidence. 

G.  Under  the  evidence,  the  jury  was  justified  in  the  finding,  aodit^*^ 
not  error  in  the  court  to  refuse  to  set  aside  the  verdict. 


j 
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Admihistmtors  and  executors.  Evidence.  Stamj>s.  Con- 
titutional  law.  Exemplification.  Demand.  Practice  in  the 
5u|>erior  Court.  New  trial.  Before  Judge  Hopkins.  Ful- 
on  Superior  Court.     October  Term,  1873. 

Jesse  Jones,  as  administrator  upon  tlie  estate  of  Joel  K. 
Brown,  decease<l,  brought  comphiint  against  II.  T..Cox  up- 
>u  the  following  instrument : 

"  H.  T.  Cox  &  Bro.,  Commis.sion  Jlerchants, 

**  Forsyth  St.,  Atlanta,  Oa.,  Sept.  25,  17G9. 

"Rect'ivwl  of  Joel  K.  Brown  four  hundred  dollars  in  gold, 
vhich  I  will  account  for  on  demand,  in  goKl  or  its  equivalent 
n  currency.  (Signed)  H.  T.  Cox." 

The  defendant  pleaded  as  follows : 

1st.  That  Brown  was  domiciled  in  Florida  at  his  death, 
nid  that  no  administration  has  been  regularly  granted  in  that 
State.  * 

2d.  That  plaintiff  has  not  complied  with  the  laws  of  Geor- 
gia, hy  filing  in  the  clerk's  offic^e  a  properly  authenticated 
t^opy  of  his  letters  of  administration,  etc. 

3(1.  That  no  legal  demand  was  made  before  suit  brought  l)y 
the  plaintiff  or  any  other  person,  on  defendant. 

4th.  That  plaintiff  should  not  recover  interest,  because  de- 
fendant received  the  money  as  a  naked  deposit,  at  the  special 
^uest  of  Brown. 

6th.  That  Brown  owed  defendant  $20  00  on  an  account 
stated,  and'  that  is  pleadinl  as  a  set-off. 

6th.  That  during  the  lifetime  of  Brown  defendant  sent  him, 
*this  request,  $150  00  by  express,  to  Florida,  and  that  is 
pleaded  as  part  payment. 

7th.  That  in  April,  1872,  defendant  was  duly  served  with 
Wninions  of  garnishment,  in  Blount  county,  T<Minessee,  in  the 
^**of  0.  H.  ChafBn  vs,  J.  L.  Cox,  as  administrator  of  Joel 

^  Brown's  estate,  suit  pending  in  ,  the  justice  court 

^ district,  of  said  county  and  state,  in  which  judg- 
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inent  was  reiu1ere<l  for  plaintiff  by  A.  K,  Jones,  justice  of  the 
peace,  for  $290  00,  besides  cost,  more  or  less.  That  defend- 
ant answered,  under  oatli,  that  he  owed  said  Brown's  estate 
something  uaxr  §300  00.  That  judgment  was  had  against 
liim  as  garnishee  for  said  sum,  and  that  he  has  paid  off  ami 

satisfied  that  judgment,  to-wit:  on  the day  of  April, 

1872. 

The  plaintiff  introduced  the  following  evidence: 

1st.  The  instrument  sued  on. 

2d.  Copy  of  letters  of  administration  on  Brown's  estate  to 
Jesse  M.  Jones,  issued  by  Wills,  county  judge  for  Bradford 
county,  Florida,  dated  December  31st,  1870,  under  the  seal  of 
the  probate  court  of  said  comity,  upon  the  back  of  which  \v'a3 
the  following  certificate: 

"STATE  OF  FLORIDA— Bradford  County. 

Offick  of  Puobatk  Court  in  and  for  said  CorNTT, 

May  20lh.  1872. 

I,  William  W.  Wills,  county  judge  in  and  for  said  county, 
and  ex'offiK^io  judge  of  probate,  do  hereby  certify  that  the 
within  and  foregoing  is  a  correct  copy  of  the  letters  of  admin- 
istration  as  of  record  in  my  office,  being  granteil  by  measio 
the  manner  and  form  set  forth,  and  I  do  furtlier  certify  that 
there  is  no  clerk  of  said  probate  court,  but  the  duties  of  saw 
court  are  dischargcKl  by  me  in  person,  by  virtue  of  the  stat- 
utes in  such  cases  made  and  provided,  and  that  the  sai(U^' 
testation  is  in  due  form. 

Witness  my  hand  and  seal  of  office,  at  Lake  Butler,  in  tlie 
county  and  state  aforesaid,  this  20th  day  of  May,  A.  D.,  1872. 
(Signed)         **  Wjlltam  W.  Wili>5,  County  Judge 

**  And  Ex- Officio  Judge  of  Probate  B.  C.' 

There  was  no  entry,  cerlificate  or  other  indication  tliattW 
original  lelters  of  administration  were  stamped. 

Jesse  M.  Goss,  sworn  :  Eequested  defendant  to  pay  before 
suit  brought  at  instance  of  plaintiff*'s  attorney.  Defendant 
declined,  but  witness- does  not  rememl)er  the  reasons  assigo^' 

S.  B.  Spencer,  attorney  for  plaintiff)  sworn:  Sent  Goss  to 
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like  demand ;   Goes  returned  and  reported  that  defendant 

cliDcd  to  pay ;  he  had  letters  of  administmtion  in  Iiis  pos- 

Jsion  when  he  sent  Goss. 

The  defendant  introduced  the  following  testimony : 

A.  K.  Jones,  sworn :    Is  justice  of  the  i>eace  in  Blount 

anty,  Teuneft<«ee,  and  has  been  for  fourteen  years.     G.  H. 

laffin  brought  suit  before  me  against  J,  Ii.«Cox,  administra- 

•  of  Brown,  on  April  3d,  1872,  and  recovered  judgment 

ue  day  for  ?288  20  and  costs  of  suit. 

Then  follows  a  correct  transcript  of  the  record  in  tliat  case. 

1st.  "Summons  issued  April  3d,  1872.  Endorsed:  "I 
cnowledge  the  service  of  the  within  warnint  for  trial  on 
turday,  the  6th  instant,  this  3d  April,  1872, 

(Signetl)  "J.  L.  Cox,  Administrator.^^ 

2d.  Judgment  for  plaintiff  for  $288  20  and  costs  of  suit, 
I  April,  1872. 

M.  Execution  for  $288  20  and  all  legal  costs,  issued  April 
'h,  1872.  Endorsed:  *'Came  to  hand  same  dav  issued, 
irch  raa<le  and  no  pereonal. property  of  the  defendant  with- 
iny  county  subject  to  execution.  I  therefore  levy  this  ji, 
f  on  the  goods  and  chattels  that  H.  T.  Cox  has  in  hands  by 
•nishment.     This  April  11th,  1872. 

(Signed)  "R.  M.  Axdersox, 

"  D.  Sheriff  Blount  county.*' 

Ith.  Summons  of  garnishment  upon  Cox  reissued  10th  day 
April,  1872.  Executed  by  leaving  copy  at  H.  T.  Cox's 
idence,  April  11th,  1872. 

ith.  H.  T.  Cox's  answer — that  he  owes  near  §300  00  to 
own's  estate;  can't  give  exact  amount,  as  his  books  are 
fty.  States  that  he  is  sued  in  Georgia,  by  other  parties, 
'om  to  April  loth,  1872. 

Bth,  Judgment  vs.  H.  T.  Cox,  garnishee,  for  $288  20,  given 
th  April,  1872. 

His  ooart  is  not  regarded  as  a  court  of  record  in  Tennessee. 
■Hi  court  has  no  official  seal,  but  uses  the  usual  private  seal, 
oe  only  book  kept  is  the  justice's  docket,  in  which  the  fol*> 
7ou  ui.  29. 
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lowing  records  are  made :  Date  of  trial ;  parties  names ; 
amount  of  judgment;  by  whom  stayed,  if  any ;  returning  of- 
ficers, names  of  and  official  character,  whether  &!ieriff,  deputy 
sheriff  or  constables,  or  whether  service  of  the  original  writ 
was  confessed  or  acknowledged  by  defendant.  All  other  pa- 
pers connected  with  cases  in  the  justice's  court  are  kept  of  file 
in  the  office.  H€  presides  in  the  third  civil  district  of  Blount 
county;  his  office  is  at  his  home,  in  said  district;  he  has 
jurisdiction  over  any  person  in  Blount  county ;  he  is  commis- 
sioned by  the  governor  of  Tennessee;  no  one  was  present 
when  the  case  was  tried.  It  is  customary  to  give  judgment 
for  the  amount  claimed  when  no  defense  or  plea  is  made. 

John  L.  Cox,  by  deposition,  testified  as  follows:  Knew 
Brown  when  he  lived  in  Tennessee,  from  whence  he  removed 
in  1868  or  1869  to  Florida.  Brown  was  brother-in-law  to 
defendant,  and  was  related  to  Chaffin  by  marriage,  Chaffin 
being  Brown's  step  fat)ier-in-law ;  was  appointed  Brown's  ad- 
ministrator on  first  Monday  in  March,  1872,  by  Blount  coun- 
ty court.  On  or  about  April  20th,  1862,  paid  Dr.  G.  H. 
Chaffin  J288  20,  as  a^cnt  for  defendant,  to  satisfy  the  judg- 
ment obtained  against  him  as  garnishee.  Defendant  requeste<i 
In'm  to  pay  Chaffm  the  above  amount  provided  judgment  was 
rendered  against  him,  which  he  did,  and  took  Chaffin's  receil>* 
therefor.  Knows  Brown's  handwriting;  the  recKjipt  for  the 
$150  00  sent  him  by  defendant  is  in  Brown's  handwriting. 

Defendant  sworn :  Joel  K,  Brown  married  his  sister.  Be- 
fore suit  brought  a  young  man  called  with  the  receipt  and 
asked  payment.  Demanded  his  authority,  and  he  produced 
none.  He  declined  to  pay.  Soon  after  he  was  sued  on  the  i^pef. 
Spencer  &  Clark  were  the  attorneys.  Sought  an  interview 
with  Spencer,  and  asked  for  his  authority  to  collect ;  he  said  h^ 
would  see  it  at  the  proper  time.  No  one  in  Georgia  hase\*ff 
produced  any  authority  from  the  administrator  in  Florida  or 
Tennessee,  authorizing  the  collection  or  settlement  of  the  pa' 
per  previous  to  suit.  Since  Brown's  death  he  has  been  com- 
l)elled  to  pay  $288  20  upon  a  judgment  in  Tennessee,  and 
lierewith  annexes  receipt: 
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**  Eeceived  of  H.  T.  Cox,  by  the  hands  of  J.  L.  Cox,  two 
liviiidred  and  eighty-eight  dollars  and  tv»'enty  cents,  the  fiiH 
simount  (costs  on  suit  exceptecJ,)  of  a  judgment  that  I  recov- 
ere<l  against  the  said  H.  T.  Cox  before  A.  K.  Jones,  Esq.,  a 
^ustii^  of  the  peace  for  Blount  county,  U'ennessee,  on  a  gar- 
nishee summons  founded  on  original  legal  proceedings  com- 
menced hy  me  against  the  administrator  of  the  estate  of  Joel 
K.  Brown,  deceased,  for  a  sum  of  money  due  me  from  said 
Joel  K.  Brown.     This  the  20th  April,  1872. 

(Signed),  G.  II.  Ciiaffin,  M.  D." 

He  is  also  liable  for  $15  00  or  more,  which  he  expects  tx)  pay ; 

iocs  not  legally  or  morally  owe  Brown's  estate  anything; 

<nows  that  Chaffin's  account  is  just;  it  was  composed  of  money 

^ned,  medical  services  and  board  at  low  down  rates.   Brown's 

dmiuiatrator  in  Tennessee  was  appointed  to  look  after  his 

fittTest  in  some  gold  lots  and  other  real  estate.     Is  not  a 

itizeii  of  Georgia,  but  a  citizen  of  Tennessee.     Knows  that 

e  lias  paid  out  the  money,  and  there  is  no  hatched  up  mat- 

f  about  it,  but  a  fair  and  legitimate  proceeding  of  law. 

John  L.  Cox,  sworn,  in  person  :  Was  in  18G9  and   1870  a 

ember  of  the  firm  of  H.  T.  Cox  &  Brother,  in  Atlanta;  be- 

J^that  he  knew  of  no  business  transaction  between  that  firm 

d  Brown,  and  never  heard  of  any.    lie  never  knew  or  heiird 

It  said  firm  ever  owed  Brown  §150  00  or  other  sum.     In 

70,  and  during  most  of  the   time  he  stayed  in  Tennessee, 

1  H.  T.  Cox  in  Atlanta.     Chaflin's  claim  was  for  medical 

^ntion  and  board  of  Mrs.  Wayne,  back  as  far  as  18G2  and 

53.     Witness,  as  administrator   of  Brown,  was  sued  by 

affiu;  he  interposed  no  defense  and  suffered  judgment  to 

by  default,  because  he  knew  the  claim  was  just,;  he  acted 

Jgent  for  his  brother  in  paying  over  the  money  to  Dr. 

iffin  and  consented  to  it  all. 

dice  B.  Wayne,  for  plaintiff,  sworn:  Joel  K.  Brown  was 
fether;  Dr.  ChafiSn  is  connected  with  me  by  marriage, 
<ng  married  my  grand-mother.  I  went  to  his  house  Jan- 
'  Ist^  1862;  my  child  was  born  there  January  8th,  1862 
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I  was  sick  about  ten  days;  had  a  good,  reliable  midwife,  whom 
I  paid  for  her  services;  I  did  not  ask,  require  or  receive  any 
medical  attention  or  advice  whatever  at  any  time  during  cou- 
finement  or  after;  I  went  there  to  he  confined,  because  it  was 
my  grand-mother's;  she  owned  the  house  and  furniture;  Dr. 
Chaffin  had  no  property,  I  think;  I  did  not  go  there  to  board, 
but  as  a  guest;  I  remained  three  months  there;  went  to  Mis- 
sissippi until  autumn,  then  returned  and  remained  fivemontlis. 
There  was  never  any  contract  for  board,  or  any  expectation  of 
paying  board,  and  no  medical  services  were  performed;  while 
I  was  there,  I  expended  over  $600  00  in  the  purchase  of  ar- 
ticles for  the  use  of  the  family;  no  claim  was  made  for  board 
until  after  my  father's  death,  eight  years  afterwards.  I 
am  sure  my  father  never  had  any  dealings,  agreements  or 
promises  with  or  to  Dr.  Chaffin,  hence  no  settlements  are  re- 
quired in  any  way  whatever.  I  know  that  Dr.  Chaffin  and 
his  wife  have  set  up  an  unjust  claim  against  my  father  in  this 
case,  I  know  that  my  father  did  not  always  have  full  confi- 
dence in  defendant;  I  have  heard  my  father  doubt  his  integ- 
rity; I  do  not  remember  that  he  mentioned  their  personal 
dealings.  I  do  know  that  defendant  is  not  acting  in  good 
faith  with  the  money  entrusted  to  him  by  my  father,  and  I 
know  of  no  fact  to  benefit  him. 

Upon  this  evidence,  etc.,  the  jury  found  for  plaintiff  ?286, 
principal,  and  $43  37,  interest  and  costs. 

The  defendant  moved  for  a  new  trial  upon  the  folloffin? 
grounds,  to-wit: 

1st.  Beciiuse  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence,  and  without  evidence  to  support  it. 

2d.  Because  the  verdict  is  contrary  to  law  and  the  princi- 
ples of  justice. 

3d.  Because  the  court  erred  in  permitting  plaintiff  to  read 
in  evidence  the  receipt  or  contract  sued  on  before  it  ^ 
8tami>ed,  upon  the  statement  of  counsel  that  he  desired  to 
stamp  the  same,  and  would  send  and  procure  a  proi)er  stamp 
and  stamp  it,  a  revenue  stamp  of  twenty  cents  being  aft^ 
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^ards,  and  during  the  trial,  attached,  but  the  same  being  in 
110  manner  canceled  or  defaced. 

4ih.  Because  the  court  erred  in  admitting  in  evidence  the 
exemplification  of  the  letters  of  administration  of  plaintiff, 
tliere  being  nothing  to  show  that  the  original  letters,  or  the 
djpy  thereof,  had  been  stamped,  and  because  the  copy  of  said 
letters  was  not  legally  authenticated. 

5th.  Because  the  court  erred  in  charging  the  jury,  "that 
the  instrument  sued  on  was  a  i)romissory  note,  and  no  pre- 
vious demand  was  necessary  to  entitle  plaintiff  to  recover; 
neither  was  it  necessary  for  plaintiff  to  exhibit  to  defendant 
evidence  of  his  appointment  as  administrator  on  the  estate  of 
3n)wn,  before  bringing  this  suit." 

6th.  Because  the  court  erred  in  charging  the  jury,  "that  if 
hey  should  find  froni  the  evidence  that  the  judgment  in  favor 
f  Dr.  Chaffin  against  John  L.  Cox,  as  administrator  of  Joel  K. 
Wn,  deceased,  in  Tennessee,  was  cendered  within  six  months 
om  the  time  when  said  John  L.  Cox  was  appointed  said  ad- 
iwistrator,  then  that  judgment,  under  the  laws  of  Tennessee, 
wnull  and  void,  and  the  judgment  rendered  in  Tennessee 
ainst  defendant,  in  a  garnishment  proceeding  based  upon 
d  former  judgment,  would  be  null  and  void,  and  a  pay- 
•«t  by  defendant  under  said  last  mentioned  judgment  to 
•  Chaffin  would  be  no  protection  to  defendant  in  this  suit, 
1  it  would  not  entitle  defendant  to  a  cretlit  fur  the  sum  paid 
Dr.  Chaffin." 
^he  motion  was  overruled,  and  defendant  excepted. 

''-  N.  Broyles;  Julius  L.  Brown,  for  plaintiff  in  error. 

•  B.  Spencer,  for  defendant. 

^cCay,  Judge. 

• 

The  act  of  congress  of  1806,  United  States  statutes,  vol- 

Xrv.,  page  141,  in  express  terms  provides  that  all  official 

f8  issued  by  United  Stiites  or  state  officers,  shall  be  ex- 

from  the  stamp  tax.     We  think  letters  of  administration 
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and  certificates  of  records,  come  witliin  the  very  terms  of  the 
act,  and  are  not,  therefore,  liable  to  the  stamp  tax.  * 

2.  The  act  of  congreas  providing  for  the  authentication  of 
the  records  of  any  state  for  use  as  evidence  in  another,  con- 
templates, it  is  true,  that  the  court  shall  have  a  clerk  and  a 
judge.  But  there  is  nothing  in  this  act  which  makes  it  nec- 
essary that  these  officers  be  the  same  })erson8.  The  iraplica- 
tion  is,  perhaps,  a  clear  one,  that  the  court  shall  be  a  court  of 
record,  as  this  seems  to  follow  from  the  existence  of  a  clerk- 
It  has  been  oflen  decided  that  where,  by  the  law  organizing 
the  court,  the  judge  is  ex  officio  the  clerk,  as  is  common,  esp^ 
cially  in  probate  courts,  the  certificate  setting  forth  these  facts, 
and  signed  by  the  judge,  is  sufficient :  4  Day  Rep.,  363;  2 
Vermont  Rep.,  573,  574.  There  are  decisions  to  the  effect 
that  the  law  of  the  Stat«  organizing  the  court,  must,  in  cases 
of  statutory  courts,  be  produced :  3  Wend.,  263 ;  7  Wend., 
435.  But  there  are  many  authorities  the  other  way :  Ripp'^ 
vs.  Ripple,  1  Rawle,  386;  Thomas  vs.  Tanner,  6  Monroe,  53; 
4  Philip's  Ev.,  (Cowan,)  61,  62,  71,  77;  and  we  think  this 
latter  view  most  consistent  with  principle,  since  it  facilitates 
the  operation  of  the  constitutional  provision  to  give  full  faith 
to  the  records  and  judicial  proceedings  of  other  states.  Prif>^ 
facie  the  certificate  of  the  judge  of  the  court,  as  to  its  jwwers 

and  the  mode  of  its  organization,  may  well  be  accept<<l  fot 
true.  If  the  fact  be  diffijrent,  it  seems  to  us  that  the  burden 
of  producing  the  law  ought,  in  such  cases,  to  \ye  on  the  otIiC 
party :  4  Philipp's  Ev.,  Cowan's  notes,  108  to  110,  126, 1$7, 
325,  326. 

3.  Whether  this  writing  be  a  promissory  note  or  not,  is  no* 
material,  under  section  2791  of  the  Code.  That  section  pf**' 
vides  that  any  note,  bill  or  other  paper,  payable  on  (leman"i 
is  due  immediately.  If  it  be  due,  why  should  it  not  be  sued  • 
The  suit  is  a  demand. 

4.  The  facts  in  this  record  do  not,  in  our  opinion,  pres^'^ 
the  question  made  in  the  argument,  upon  the  validity  of  ^" 
paper  for  want  of  a  stamp  at  the  time  of  its  making.  Un^^ 
our  law,  all  pleas  in  actions  on  contracts  must  be  under  <^ 
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was  no  plea  of  the  invalitlity  of  this  contract  by  reason 
intent  to  defraud  the  revenue.  The  act  of  issuing  the 
^'as  an  act  of  the  defendant,  and  it  was  his  duty  to  see 
at  it  was  duly  stamped.  He  knows  precisely  the  rao- 
the  parties  in  leaving  it  off,  and  if  he  desired  to  attack 
)er  on  this  ground,  it  was  his  busineas,  under  our  law, 
d  it  under  his  oath.  The  question  really  made  is,  how- 
mply  a  question  of  the  right  of  the  plaintiff,  under  the 
ision  of  the  court,  to  aflBx  the  stamy.  When  the  stamp 
affixed,  the  paper  is  still  open  to  attack.  It  would  be 
to  say  that  a  stamp  affixed,  even  in  presence  of  the 
3r  on  the  oath  of  the  party,  would  make  valid  a  paper 
!;  its  issue,  or  that  the  refusal  of  the  collector  to  stamp 
Id  render  it  invalid,  if  it  was  issued  without  an  intent 
and  the  revenue.  The  question  of  intent  is  one  of  fact 
:  jury,  and  neither  a  collector  or  the  judge  can  decide 
iider  our  view  of  the  act  of  congress,  the  duty  and  the 
>f  the  court  is  to  protect  the  government  by  seeing  to 
the  stamp  is  affixed  before  the  parties  use  the  paper  as 
ce  on  the  trial.  The  law  simply  says  that  no  paper, 
lall  be  used  as  evidence  in  any  court  until  the  stamp  is 
i  according  to  law.  It  will  be  noticed,  too,  that  the  act 
ot  say  that  it  (the  stamp)  shall  be  canceled.  Whether 
an  accidental  omission  or  not,  we  cannot  say.  It  is 
3Qt  that  it  is  not  required. 

Jpon  the  question  of  fact— of  fraud — the  verdict,  of  a 
ity,  has  a  plenty  of  evidence  to  sustain  it.  The  evi- 
of  fraud  is  strong,  and  it  would  be  usurping  the  pro- 
of the  jury  for  us  to  undertiike  to  declare  the  judge  in 
for  refusing  to  disturb  it. 
Igment  affirmed. 
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Howard  &  Soui.e,  plaintiffs  in  error,  vs.  Wiluam  P.  SrSi- 

PHENS,  defendant  in  error. 


The  rule  which  excludes  parol  evidence  from  adding  to,  or  taking  fro«**i 
or  varying,  written  contracts,  in  view  of  our  evidence  act  which  alio  ^^ 
parties  to  testify  in  their  own  favor,  should  not  be  relaxed. 

Evidence.     Before  Judge  Underwood.     Cobb  Superioi 
Court.     November  Adjourned  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

W.  T.  Winn,  for  plaintiffs  in  error. 

Gartrell  &  DuNWOODY,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
a  justice's  court.  The  plaintiffs  sued  the  defendant  on  « 
promissory. note  for  §30  00,  payable  to  the  plaintiils  four 
months  after  date,  for  value  received.  The  defendant  offered 
in  evidence,  over  the  objections  of  the  plaintiffs,  that  the  note 
was  given  for  a  sewing  machine,  and  that  the  plaintiffs' agent 
agree<l,  at  the  time  the  note  was  given,  that  if  the  machine 
did  not  give  satisfaction  to  his  wife,  that  he  (the  agent)  would 
take  it  back  at  any  time  within  six  months,  the  agent  saying 
that  his  time  would  soon  be  out;  that  he  wanted  the  noteso 
as  to  enable  him  to  get  his  commissions  for  selling  the  ma* 
chine.  The  justice  held  that  the  parol  evidence  was  admissi- 
ble, and  the  court  below  sustained  the  ruling  of  the  justice 
and  dismissed  the  certiorari;  whereupon  the  plaintiffs  excep' 
ted. 

Was  the  parol  evidence  admissible  for  the  purpose  of  fto^' 
ing  a  condition  to  the  contract  not  expressed  on  the  face  of  the 
note  ?  The  written  contract  was  a  promise  to  pay  the  pW^' 
tiffs  $30  00  for  value  received,  without  any  conditions  wha*' 
ever.  The  defendant  proposed  to  prove,  and  was  allowed  to 
l>rove,  that  his  absolute,  unconditional  promise,  in  writing,  ^ 
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he  plaintitfs  §oO  00,  was  nuule  on  coiulition  that  if  a 
1  sewing  machine,  for  which  he  alleges  the  note  was 
(lid  not  give  Siiti.sfaction  to  his  wife,  that  the  plaintiffs 
take  it  back.  Tl»e  general  rule  is,  that  parol  cotem- 
}<)ns  evidence  is  inadmissible  to  contradict  or  vary  the 
of  a  valid  written  instrument:  Code,  sec.  3800.  Parol 
ice  is  inadmissible  to  add  to,  take  from,  or  vary  a  writ- 
ntract:  Code,  sec.  2757.  There  is  no  ambiguity  on  the 
'  the  note,  either  latent  or  patent,  nor  docs  it  api)ear 
ny  part  of  the  contract  was  omitted  from  the  note  by 
accident  or  mistiike.  If  the  contract  was  conditional, 
defendant  now  seeks  to  prove  by  parol,  then  it  should 
)eon  inserted  in  the  note.  There  is  no  pretense  that  the 
lant  did  not  know  the  cont^ints  of  the  paper  which  he 
,  or  that  only  a  part  of  the  contract  was  rednc«<l  to 
g,  by  fraud,  accident  or  mistake.  The  contract  which 
ned  was  an  unconditional  promise  to  pay  the  plaintiffs 
3,  and  that  written  promise  of  the  defendant  is  the  high- 
(1  best  evidence  of  the  contract:  Lester  vs.  Fowlei*,  43 
id  Reports,  190;  Sullivan  vs.  Cotton  St<Ues  Life  Inaitr 
Company.  43  Ibid.,  423. 

i  rule  which  excludes  parol  evidence  from  adding  to,  or 
;  from,  or  varying,  written  contracts,  in  view  of  our  evi- 
act  which  allows  parties  to  testify  in  their  own  favor, 
I  not  be  relaxed.  This  case  do&s  not  come  within  that 
f  cases  where  receipts  or  notes  have  been  given  in  set- 
it  of  a  former  indebtedness,  which  are  subjectt  to  expla- 
i. 
the  judgment  of  the  court  below  be  reversed. 


Johnson  et  al.,  executors,  for  use,  plaintiffs  in  error, 
vs.  W.  R.  D.  Johnson,  defendant  in  error. 

!^e  a  sheriff,  having  a  writ  against  A,  left  by  mintake  tlie  copy  at 
koDseof  A'fl  brother,  but  on  the  same  evening,  meeting  A,  he 
med  him  of  the  fact,  Baying,  that  if  A  would  accept  such  servicoi 
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well,  but  if  not  he  would  go  and  get  the  copy  and  serve  it  regularlji 
and  A  replied,  that  was  sufficient,  that  he  woald  get  th«^copy  himself, 
and  that  it  was  not  worth  while  for  the  sheriff  to  go  after  it,  whereupon 
the  **  sheriff  returned  the  writ,  with  an  entr/,  served  the  within,  by 
personal  service." 

Held,  that  A.  was  estopped  from  denying  the  service. 

2.  Under  the  facts,  if  true,  he  had  notice,  or  was  put  upon  notice,  that 
Ihe  entry  would  be  made,  and  it  is  too  late  for  him  to  controvert  the 
sheriff's  return  after  six  mouths  from  its  making.  t 

Service.  Sheriff.  EstopiKjl.  Before  Judge  Gibson.  Warrea 
Superior  Court.     April  Term,  1874. 

An  execution  issued  in  favor  of  C.  F.  Johnson  et  a/.,  execu- 
tors, against  W.  11.  D.  Johnson,  for  $341  30  principal  debt, 
with  interest  from  August  16th,  1870.  On  November  ls»> 
1873,  it  was  levied  upon  certain  lands  as  the  property  of  the 
defendant.  On  the  20th  of  the  same  month  he  filed  an  affiJavit 
of  illegality,  upon  the  ground  that  he  neither  had  been  8er\'ed 
nor  waived  service.  Tlie  entry  of  the  sheriff  on  the  declara- 
tion showed  personal  service  on  March  20th,  1873.  Upon 
the  trial  of  the  issue  thus  formed  the  following  facts  appeared: 

The  sheriff  had  left  a  copy  of  the  writ  at  the  house  of  the 
brother  of  the  defendant,  and  had  so  notifie<l  him,  asking  if  l'*^ 
would  acce[)t  such  service,  and  stating  that  if  he  would  iiot» 
although  it  was  late  in  the  day,  he  would  return  and  procure 
the  copy  and  hand  it  to  him.     The  sheriff  swears  that  the  de- 
fendant replied  that  he  would  accept  su^h  service  as  legal,  «0" 
that  it  was  unnecessary  for  him  to  return  and  procure  the  copy- 
The  defendant  admitted  substantially  all  of  thefact^aforesaidf 
exwpt  his  consent  to  accept  the  service  as  legal ;  this  he  eai' 
phatically  denied.     He  resided  about  three  miles  from  hi^ 
brother,  at  whose  house  the  copy  was  left  by  the  sheriff. 

The  Court  charged  the  jury,  **that  there  could  only  ^ 
service  by  leaving  a  copy  with  the  defendant  or  at  his  resi' 
dence,  that  he  could  only  waive  service  in  either  of  these t^^ 
modes,  in  writing,  and  could  not  accept  any  other  service  so  ^ 
to  bind  him ;  that  he  might  back  out  of  any  agreement  n^ 
might  make  with  the  sheriff,  and  that  unless  they  find  tb^ 
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ervioe  iu  accordance  with  these  instructions,  they  should  find 
or  the  defendant" 

To  this  charge  the  plaintiff  excepted. 

The  jury  found  for  tlie  defendant.  Error  is  assigned  upon 
he  above  ground  of  exception. 

W.  M.  &  M.  P.  Reese,  for  plaintiffs  in  error. 

T.  P.  Westmoreland;  A.  S.  Morgan,  for  defendant. 

McUay,  Judge. 

1.  Under  the  charge  of  the  court  the  evidence  of  the  sheriff 
svas  entirely  excluded  from  the  consideration  of  the  jury.  This, 
we  think,  was  error.  We  do  not  mean  to  say  that  a  man  can, 
by  agreement,  agree  to  any  other  service  of  a  writ  than  that 
required  by  law.  But  we  do  say  that  if  he  does  so,  and  others 
act  on  the  agreement  so  that  tliey  will  be  damaged  if  it  be  re- 
pudiated, the  party  making  the  agreement  cannot  deny  its 
legal  effect.  Here,  if  the  sheriff  tells  the  truth,  the  defend- 
ant deliberately  misled  him,  and  it  is  asked  that  a  court  shall 
I'd  that  defendant  to  make  liis  fraud  effective.  If  this  de- 
pose is  successful,  the  sheriff  will  be  liable  for  a  false  return, 
^d  that  because  he  trusted  and  acted  upon  the  plain,  delib- 
^te,  and  well  understoo<l,  consent  of  the  defendant  to  atrcept 
'^  service  as  complete.  It  does  not  meet  the  issue  to  say  that 
^  service  is  not  such  as  is  required  by  law.  It  is  often  the 
*^  that  men  act  so  as  that  they  cannot  insist  on  the  rules  of 
^«  The  law  requires  title  to  land  to  be  passed  only  by  writ- 
S»  and  yet  if  one,  by  his  acts  or  words,  induce  another  to 
^y  his  land  as  the  land  of  a  third  person,  it  will  be  vain  for 
'^  to  plead  that  he  did  not  put  his  i>en  to  paper.  A  man 
**ll  not  take  advantage  of  his  own  wrong.  The  courts  will 
**  {)ermit  themselves  to  be  the  means  of  perpetrating  a  fraud. 
^  this  sheriff  tells  the  truth,  the  act  of  the  defendant,  in  in- 
**t>ng  on  a  service  in  terms  of  the  law,  is  a  shameful  breach 
^  his  own  word,  upon  which  the  sheriff  has,  in  good  faith, 
*W,  and  it  would  be  a  gross  wrong  to  the  sheriff  to  permit 
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its  consummation.     Wc  think,  too,  that  under  the  stat£ra^«~>nts 
of  the  sheriff  the  defendant  liad  fair  notice  of  the  entry.  He 

had  the  best  of  reasons  for  knowing  that  the  sheriff  consid  ^rej 
the  service  complete,  and  that  the  entry  would  be  duly  n^.  ade. 
At  common  law,  this  entry  would  be  conclusive. 

2.  But  under  section  3340  of  the  Code,  such  an  entry     viay 
be  traversed  if  done  within  six  months  after  notice  of  it.       We 
think  what  the  sheriff  testifies  was  evidence  going  to  s//o»r 
notice  of  the  entry.     Any  reasonable  man,  aft;er  such  a  trans- 
action as  the  sheriff  testifies  to,  would  have  come  to  the  coii- 
clusiou  that  the  entry  would  be  made.  Whether  rightly  made 
or  not  is  immaterial,  so  far  as  this  question  of  notice  of  it  is 
amcerned.     He  knew  that  the  sheriff  thought  he  ha<l  done  all 
the  law  required.     He  separated  from  him,  if  the  sheriff  tells 
the  truth,  with  a  full  understanding  that  the  sheriff  considered 
himself  justified  in  making  the  entry,  and  that  he  would  make 
it.     This  put  him  upon  notice  of  it.     A  man  is  not  allowed 
to  shut  his  eyes  to  self-evident  things.     The  defendaut  bad 
every  reason  to  know  that  under  the  circumstances  the  sheriff 
would  make  the  entry.    We  think  the  jury  should  have  been 
all()we<l  to  pass  on  both  these  questions.     If  the  sheriff  tells 
the  truth,  the  defendant  is  estopped  from  setting  up  the  want 
of  regular  service;  and  if  the  facts,  even  as  testified  to  by  the 
defendant,  gave  him  good  reason  to  think  the  entry  would  be 
made,  then  the  traverse  must  be  within  six  months. 

Judgment  reversed. 


Sarah  A.  Lrmox,  plaintiff  in  error,  vs.  Frances  M.  Jfi^f- 

JJINGS,  defendant  in  error. 

The  power  vested  in  a  trustee  to  sell  the  trust  property  and  reinvest  ^ 
otherwise  dispose  of  the  proceeds  in  any  manner  for  the  use  and  bene"* 
of  the  cestui  que  trust,  does  not  include  the  authority  to  settle  variofl* 
actions  of  ejectment  pending  against  said  trustee  by  agreeing  to  ft"^^ 
verdicts  to  be  taken  for  (he  plaintiffi  in  some  of  the  cases,  and  foru* 
defendants  in  the  others. 
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Lemon  va.  Jennings. 

Trusts.     Powers.    Before  Jiidjije  Hopkins.     Fulton  Siif 
ior  Court.     October  Terra,  1873. 

Tor  the  facts  of  this  case,  see  the  decision. 

Xester  &  Thomson,  for  pUiintiff  in  error. 

!^EUBEX  Arnold  ;  P.  L.  Mynatt,  for  defendant. 

"Warner,  Chief  Justice. 

It  ai>|>ears  from  the  record  in  this  case,  tliat  actions  of  tject- 

eiit  were  |)ending  in  Fulton  su|)erior  court  in  favor  of  tiie 

B&ees  of  the  plaintiff  therein  against  several  parties  defend- 

its,  to  recover  possession  of  certain  describeil  lots  of  land  ia 

le   city  of  Atlanta,  the  defendants  holding  possession  of  said 

•Cs  as  tenants  of  Jennings.     It  also  appears  that  Jennings 

eld  a  title  to  the  land  as  trustee  for  his  wife,  Frances  M. 

ennings,  for  her  use  and  benefit,  with  theright  of  said  trustee 

»  ftell  the  same,  and  reinvest,  or  otherwise  dispose  of  the  pro- 

©ds  in  any  manner  for  the  use  and  beneJUof  aiM  Frances  M. 

imings.    Pending  the  litigation,  the  attorneys  for  the  plain- 

fe  in  the  ejectment  suits,  and  Jennings,  as  trustee  for  his  wife, 

tereil  into  a  written  agreement  that  tlie  pending  suits  should 

nmended  so  as  to  make  Jennings  a  party  thereto  in  In's  fidu- 

Py  capacity,  and  that  verdicts  should  be  taken  in  favor  of 

plaintiffs  for  certain  described  lols,  and  judgment  entered 

^■'eon,  and  that  verdicts  should  be  taken  in  favor  of  the  de- 

lants  for  certain  other  described  lots,  and  judgments   en- 

i  thereon.     When  this  agreement  was  presented  to  the 

taud  proposed  to  be  made  the  judgment  of  the  court, 

Jennings  ap|)eared  by  her  counsel  and  objected,   on   the 

id  that  it  was  prejudicial  to  her  rights  and  interest,  that 

*aB  no  party  to  it,  and  that  her  trustee  had  no  authority 

d  her  to  the  terms  of  any  such  agreement  as  that  in  re- 

to  her  trust  property  under  the  trust  deed.     The  court 

I  to  allow  the  agreement  to  be  made  tlie  judgment  of  the 

and  to  enforce  the  terms  thereof;  whereupon  the  mo- 
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vant  excepted.     The  power  of  the  trustee  under  the  trust  deed 
to  sell  the  trust  properly  and  re-invest  the  proceeds  thereof, 
or  otherwise  dis[)ose  of  the  proceeds  in  any  manner  for  the  use 
and  benefit  of  Mi-s.  Jennings,  is  one  thing.     To  dispose  of  any 
part  of  the  trust  property  specified  in  the  trust  detxl  by  ver- 
dicts and  judgments,  to  be  rendered  by  the  court  in  favor  of 
the  plaintiffs  in  the  ejectment  suits  for  their  use  and  benefit,  is 
quite  another  and  different  thing.     Such  a  disposition  as  that 
certainly  would  not  be  for  the  use  and  benefit  of  Mrs.  Jeniiing?, 
the  cestui  que  trust,  as  contemplated  by  the  deed  creating  the 
trust.     She  was  the  real  owner  of  the  property  conveyed  to 
her  by  the  trust  deed:     Code,   1754.     If  she  had  signed  the 
agreement,  then  she  might  have  been  bound  by  it     It  is  a 
general  rule  in  equity  that  no  act  of  the  trustee  shall  prejudice 
the  cestui  que  trust :  Hill  on  Trustees,  3 1 7.    But  it  is  said  this 
agreement  was  made  by  the  trustee  as  a  compromise  or  set- 
tlement of  pending  litigation  for  the  benefit  of  Mrs.  Jenuingu, 
the  cestui  que  triist.     The  reply  is  to  be  found  in  the  2327tn 
section  of  the  Code,  which  declares  that  a  trustee,  unless  ex- 
pressly authorized  by  the  act  creating  the  trust,  or  with  the 
voluntary  consent  of  all  the  beneficiaries,  has  no  authority  to 
sell  or  convey  the  corpus  of  the  trust  estate,  but  such  sa\^ 
must  be  made  by  virtue  of  an  order  of  the  court  of  chancery 
upon  the  regular  apj)lic4ition  to  the  same.     The  disposition  of 
a  large  portion  of  the  coiyu^  of  the  trust  projxjrty,  as  contem- 
plated by  the  agreement  of  the  trustee,  is  not  authorized  hy 
the  deed  creating  the  trust,  and  Mrs.  Jennings,  the  beneficiary 
under  it,  has  not  voluntarily  consented  that  it  shall  besodis- 
l)ose(l  of.     In  no  view  of  this  question,  as  presented  by  the 
record  before  us,  should  we  be  disposed  to  control  the  discre- 
tion of  the  court  below  in  refusing  to  allow  the  agreement  to 
Ije  made  the  judgment  of  the  court,  and  verdicts   taken,  apf* 
judgments  entered  thereon,  as  contemplated  by  the  agreeinfA  } 
when  Mi*s.  Jennings,  the  cestui  quetruM,  was  no  party  tbefltfy 
Let  the  judgment  of  the  court  below  be  affirmed.  ^^ 


ATLANTA,  JULY  TKIl\f,  1874.  455 


McLean  vs.  Clark  et  al. 


H^'GH  McLean,  plaintiff  in  error,  V8.  William  W.  Clark 

et  uL,  defendants. 

"^'^   a  mo'ion  for  a  new  trial,  the  pole  ground  was  that  the  verdict  was 
strongly  and  decidedly  against  the  weight  of  the  testimony.     The  evi- 
dence was  very  voluminous  and  emphatii-ally  cor;flicting,  and  was,  be- 
sides, largely  the  tesiimony  of  the  parlies  to  the  controversy,  who  were 
Sworn  as  witnesses.     This  was,   also,  the  second  veidict  of  a  jury  to 
^he  same  efTect.  under  mainly  the  same  evidence  : 
-f^clff^  that  as  the  judge  who  tried  the  case  has  refused  a  new  trial,  this 
Court  will  not  interfere. 

^ew  trial.     Before  Judge  Hall.     Newton  Superior  Court. 
September  Term,  1873. 

This  case  is  fully  reported  iu  47  Georgia  licporfs,  24.  As 
it  turns  exclusively  upon  the  evidence  it  is  thought  unneces- 
sary to  add  anything  here. 

J.  J.  Floyd;  James  S.  Hook,  for  plaintiff  in  error. 

Clark  &  Pace  ;  C.  Peeples  ;  A.  T.  Akekman  ;  A.  M. 
?PEER,  for  defendants. 

McCay,  Judge. 

It  would,  in  our  opinion,  be  a  violation  of  the  ofl-repeated 

clings  of  this  court  to  reverse  this  judgment.   U|K)n  the  main 

8we,to-wit:  the  fraud  and  the  puttingof  the  plaititiff  in  fear, 

»e  evidence  is  very  conflicting.     McLean  and  his  wife  on  one 

le,  and  Clark  and  Harris  on  the  other,  are  most  flatly  and 

iJufuIly  discM'dant.    Nor  is  there  in  the  testimony  of  the  two 

iployees  of  McLean  that  fullne&s  and  accuracy  and  fairiies.-«, 

"cli  should  compel  the  jury  to  treat  them  as  necessarily  re- 

iringa  verdict  for  the  plaintiff*.     Again,  upon  tlie  (juestiou 

'cther  in  fact  there  was  any  damage — wliether  the  property 

8  Worth  at  the  time  and  under  the  circumstances,  any  more 

^n  McLean  got  for  it,  the  weight  of  evidence  is  with  tlie 

^ndants.     But  we  do  not  deem  it  our  duty  to  go  in  detail 

r  the  evidence  iu  this  case.     The  heavy  pressure  upon  our 
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time  forbids  it.     It  is  enough  to  say  that  we  are  well  satisfied 
this  is  not  a  case  wliere  tlie  judge  has  abused  his  discretion  in 
refusing  to  grant  a  new  trial. 
Judgment  affirmed. 


Frank  W.  Hall  et  al.,  plaintiffs  in  error,  vs.  WierBoyd 

et  a/.,  defendants  in  error. 

1.  Where  ]»roporty  is  levied  on  under  an  execalion  from  the  circuit  conrt 
of  the  United  Stutes,  and  subsequently  by  process  from  a  state  court, 
and  advertised  for  sale  on  the  same  day  under  both  levies,  the  sale  an* 
der  tlie  last  levy  will  he  enjoitjed. 

2.  Where  a  bill  was  filed  to  enjoin  a  sale  under  an  execution  from  a  state 
court  upon  the  ground  that  it  had  been  previously  levied  on  under  pro* 
cess  from  the  circuit  court  of  the  United  States,  and  the  same  w« 
sanctioned,  and  after  the  sale  under  the  latter  process  a  motion  wss 
made  to  dissolve  the  injunction,  the  defendants  setting  up,  by  wajof 
cross-bill,  that  the  sale  was  void,  and  the  motion  was  allowed: 

Ueldj  that  such  ruling  was  error,  for  if  the  levy  under  the  process  fro* 
the  state  court  be  allowed  to  proceed,  the  purchaser  at  the  SJile  will  be 
compelled  to  interpose  his  claim  and  litigate  in  the  common  law  conrt, 
at  the  same  time  that  his  title  would  be  in  litigation  in  the  court  of 
equity,  which  would  be  unjust  and  vexatious. 

Injunction.  Execution.  United  Stjites  Court.  MiJti|»Ii- 
city  of  suits.  Before  Judge  Knight.  Lumpkin  county.  At 
chambei's.    May,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

W.  P.  Price,  for  pkiintiffs  in  error. 

"NViER  Boyd;  C.  D.  Phillips;  IIillyer  &  Brotheb» 
for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  an  execution 
issuing  from  the  circuit  court  of  tlie  United  States  had  bcea 
levied  on  certain  lands  as  the  property  of  the  defendant  thei*" 
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the  United  States  niarslml,  and  advertiscil  for  sale  in  the 
)f  Atlanta,  on  the  first  Tuesday  in  August,  1873.  It 
ppears  that  two  executions  issuing  from  the  state  court 
St  the  same  defendant,  of  younger  date  than  the  federal 
fi,  fa,,  were  levied  on  the  same  property  by  the  sheriff 
dvertised  for  sale  at  Dahlonega,  on  the  first  Tuesday  in 
ist,  1873;  the  last  levy  by  the  sheriff  on  the  property 
iiade  subsequent  to  the  levy  thereon  by  ihe  United  States 
ml.  The  complainants  filed  their  bill  praying  for  an  in- 
on  to  restrain  the  plaintiffs  in  the  state ^./«s.  from  pro- 
ig  to  sell  the  property  on  the  same  day  under  the  levy 
by  the  sheriff  thereon,  subsequent  to  the  seizure  of  the 
rty  by  the  United  States  mai:shal  under  process  from  the 
il  court.  The  injunction  prayed  for  was  granted,  and 
rty  was  sold  by  the  mai^shal  under  the  fe<leral  court  fi. 
After  the  sale  of  tlie  property  the  defendants  in  the  bill 
Jred  the  same,  and  moved  the  court  for  a  dissolution  of 
ijunction,  which  was  granted  by  the  court,  and  the  com- 
mts  excepted. 

e  defendants,  in  their  answer  in  the  nature  of  a  cross-bill, 
!  tliat  the  sale  of  the  property  by  the  marshal  was  illegal 
oid,  and  pray  that  the  same  be  set  aside.  In  our  judg- 
the  court  below  erred  in  dissolving  the  injunction  re- 
ing  the  sale  of  the  property  under  the  levy  made  by  the 
r  on  the  state  court  fi.fas.  First,  because,  at  the  time 
levy  was  made  the  same  property  had  previously  been 
by  the  United  States  marshal  under  judicial  process 
g  from  another  court  having  and  exercising  a  different 
istinct.  jurisdiction.  Second,  because,  after  the  projjerty 
)een  sold  under  that  judicial  process,  the  defendants,  in 
answer  in  the  nature  of  a  cross-bill,  pray  for  a  decree^ 
e  allegations  made  therein,  to  have  that  sale  set  aside, 
isale  under  the  levy  made  by  the  sheriff  shall  be  allowed 
ooeedy  the  purchaser  at  the  marshal's  sale  will  be  com- 
i  to  interpose  his  claim  to  the  property  and  litigate  the 
n  the  common  law  court,  and  at  the  same  time  be  com- 
I  to  litigate  the  title  to  the  same  proi)erty  in  a  court  of 
Vou  Ln.  80. 
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equity,  whicli  would  be  unjust  and  vexatious.  The  injunc- 
tion should  have  been  retained  so  far  as  to  restrain  the  sale 
of  tlie  property  under  the  levy  made  by  the  sheriff  of  Lump- 
kin county. 

Let  the  judgment  of  the  court  below  be  reversed. 


Kawson  &  Company,  plaintiffs  in  error,  vs.  James  S.  Joxes, 

administrator,  defendant  in  error. 

Where  a  policy  of  life  insurance,  issued  on  the  application  of  the  person 
whose  life  \»  insured,  is  made  payable  to  his  heirs,  executors,  admia* 
istrators  or  assigns,  and  there  is  nothing  in  the  policy  showing  a  con- 
trary intent,  the  sum  assured  is,  upon  the  death  of  such  person,  pay** 
ble  to  his  legal  representative,  and  is  assets  in  the  hands  of  such  repre- 
sentative for  the  payment  of  debts,  and  for  distribution  under  theU** 

regulating  the  same. 

« 

Insurance.  Distribution.  Administrators  and  executors. 
Before  Judge  James  Johnson.  Muscogee  Superior  Court 
May  Term,  1874. 

Rawson  &  Company  brought  complaint  against  Jaines  S. 
Jones,  as  administrator  upon  the  estate  of  Robert  C.  JoneSi 
deceased,  for  $782  16,  besides  interest,  alleged  to  be  due  on  a 
judgment  against  said  defendant.  The  defendant  pleaded  no 
assets  and  plene  acbninistravit  pretei*.  The  case  was  submitted 
upon  the  following  agreed  statement  of  facts : 

On  the  9th  of  June,  1868,  Robert  C.  Jones  insured  his  own 
life  for  $5,000  00  in  the  Brooklyn  Life  Insurance  Company, 
and  received  a  policy  by  which  said  company  agreed  to  pay  th^ 
aforesaid  amount  "to  his  heirs,  executors,  administrators  or 
assigns,  within  sixty  days  after  due  notice  and  proof  of  the 
death,''  etc.  At  the  date  of  the  policy  Jones  was  about  twen- 
ty-four years  of  age.  He  lived  and  died  without  wife  or 
children.  He  was  about  twenty-seven  years  of  age  when  I^ 
died.  He  left  as  his  heirs-at-law,  a  brother,  to- wit :  Jamea  & 
Jones,  and  three  sisters,  to  wit,  C.  E.  Turner,  M.F.  TooH 
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and  E.  E.  Perryman,  all  of  whom  were  older  than  himself. 

He  had  been  raised  and  educated  by  his  brother   and   sisters, 

and  had  no  estate  when  he  took  the  policy.     At  his  death,  he 

Wl  paid  up  in  premiums  $324  36.     The  defendant,  as  ad- 

niinistrator,  has   paid  out  for  funeral   and   other   expenses^ 

v678  75.     The  Brooklyn  Life  Insurance  Company  has  paid 

the  defendant  the  said  sum  of  $5,000  00  in  full  of  said  policy, 

for  which  he  gave  a  receij>t  signed  as  administrator  of  Robert 

^.  Jones,  the  said  company  refusing  to  take  a  receipt  from 

^•>e  heirs-at-law. 

If  the  $5,000  00  are  assets  in  his  hands  to  pay  debts  of  the 
intestate,  then  he  has  assets  to  be  administered  sufficient  to  pay 
plaintiff's  claim  ;  if  not,  then  he  has  no  assets  of  the  intestate. 
The  lieirs-at-law  of  the  intestate  insist  that  said  sum  of  $5,000 
"Clongs  to  them,  and  they  claim  the  same  from  defendant  and 
have  demanded  it  of  him.  The  plaintiffs  obtaine<l  a  judg- 
^^nt  against  said  intestate  at  the  date  and  for  the  amount  set 
Ottt  in  the  declaration. 

The  court  charged  the  jury  that  the  policy  was  payable  to 
*he  heirs-at-law,  to-wit :  the  brothers  and  sisters  of  tlie  said 
^bert  C.  Jones,  and  that  the  amount  of  $5,000  00  paid  the 
•efendant  on  said  policy,  was  not  assets  in  his  hands  to  pay  the 
'«l>ts  of  the  intestate. 

The  jury  found  for  the  defendant.     The  plaintiffs  excepted 
5  the  aforesaid  charge,  and  now  assign  error  thereon. 

^*U.BODY  &  Brannon,  for  plaintif&  in  error. 

^^Qram  &  Crawford,  for  defendant. 

TiuppE^  Judge. 

^bert  C.  Jones,  the  person  who  took  out  the  policy  on  his 

'^  life,  had  the  amount  of  insurance  made  payable  to  "  his 

^^,  executors,  administrators  or  assigns.''     He  had  no  wife 

child,  never  having  been  married.     The  insurance  company 

d  the  policy  to  the  administrator  of  Jones,  and  the  question 

whether  the  money  in  the  administrator's  hands  is  assets^ 
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or  does  it  belong  to  the  brother  and  sisters  of  the  insured,  who 
are  his  next  of  kin.     Section  2820  of  the  Code  says:  *'The 
assured  may  direct  tlic  money  to  be  paid  to  his  personal  rep- 
resentatives, or  to  his  widow,  or  to  his  children,  or  to  his  as- 
signee; and  upon  such  direction,  given  and  assented  toby  the 
insurer,  no  other  person  can  defeat  the  same.*'     The  words 
used  in  this  |)olicy  are,  "  heirs,  executors,  ailmiuistrators  or 
assigns.^'     The  introduction  of  the  word  "heirs"  does  not  af- 
fect the  construction.     Without  it  there  could  scarcely  be  the 
possibility  of  a  doubt  that  the  personal  representative,  bis  ad- 
ministrator, would  take  the  money  as  administrator.    The 
terms  "  heirs,  executors  and  adminstrators,"  are  not  words 
that  are  used  where  those  who  are  next  of  kin  are  intended 
to  have  a  right  given  them  directly  by  the  instrument— for 
instance,  as  purchasers;  but  are  the  terms  usually  employed  to 
signify  that  if  they  take  at  all  it  is  not  directly,  but  through 
an  administration.    There  is  nothing  in  the  {)olicy  to  control  or 
limit  the  construction  to  be  given  to  these  terms  under  the  sec- 
tion of  the  Coile  quoted,  or  under  the  general  principle  govern- 
ing such  cases.   The  case  of  Burroughs  vs.  The  State  Mutual  L. 
A.  Corap'y,  97  Mass.,  359,  tends  to  strengthen  the  conclusion  to 
which  we  come  in  this  case,  to-wit :  that  the  administrator  took 
this  fund  as  assets,  to  be  administered  as  such,  and  of  the  estate 
of  Jones,  the  insured.     The  terms  used  in  the  policy  by  the  di- 
rection of  the  assured,  the  provision  in  the  section  of  the  Code 
referred  to,  giving  him  power  to  order  to  whom  it  should  be 
payable,  and  he  having  used  the  very  words  which,  in  all  oth^f 
ciises,  disposing  of  property,  would  vest  it  in  the  administra- 
tor, as  assets,  and  nothing  to  the  contrary  appearing  in  tiJ^ 
policy,  we  cannot  avoid  the  judgment  we  render.     It  is  our 
opinion  the  money  in  the  hands  of  the  administrator,  is  assets 
of  the  estate  of  the  assured,  to  be  disposed  of  as  any  other 
assets  would  be. 
Judgment  reversed. 
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E8TERN  AND  ATLANTIC  RaILROAD  CoMPANY  plaiu- 

in  error,  vs.  Mary  Strong,  defendaut  in  error. 

Aon  by  a  wife  against  a  railroad  company  for  the  homicide  of  her 
d  by  the  negligence  of  it«  servants  in  the  running  of  its  train,  n 
>n  depending  for  its  existence  on  the  law  of  the  state  where 
iiicide  occurred,  and  when  such  homicide  occurred  in  the  state 
lessee,  the  right  of  action  is  in  such  person  or  persons,  as  is 
•d  by  the  law  of  Tennessee. 

the  right  of  action  for  the  homicide  of  a  husband  and  father  is 
y  law  to  the  pergonal  repretsentativCf  for  llie  use  of  the  wife  and 
:i,  the  wife  cannot  sue  alone  and  in  her  own  name, 
ion  for  the  homicide  of  a  husband  by  the  running  of  rail  carsy 
1  to  be  by  reason  of  negligence,  either  in  the  railroad  company 
servants,  is  an  action  sounding  in  tort^  and  not  an  action  ex 
fUj  but  in  determining  whether  the  railroad  company  is  liable, 
,tion  of  the  deceased  to  the  railroad,  whether  as  an  employee, 
mger,  or  stranger,  are  essential  elements  in  deciding  whether 
ing  was  wrongful. 

ght  of  the  wife,  or  the  representative  to  sue,  depends  upon  the 
ilness  of  the  killing,  and  if  the  killing  occurred  under  such  cir- 
tces  as  by  the  laws  of  the  place  of  the  killing,  or  by  a  legal 
t  between  the  parties,  the  railroad  company  was  not  guilty  of 
ach  of  duty  to  the  deceased,  the  right  of  action  does  not  accrue, 
gli  the  language  of  our  Code,  sectfon  2071,  would  seem  to  give 
he  right  to  sue  for  the  homicide  of  her  husband,  in  broad  terms 
thout  qualification,  yet,  in  deciding  whether  a  right  to  recover 
s  in  any  case  exists,  it  must  appear  that  the  killing  was  a 
that  is,  that  the  defendant  in  such  killing  was  guilty  of  a  breach 
,  express  or  implied,  which  was  due  to  the  deceased,  and  if 
'as  no  such  breach  there  can  be  no  recovery, 
lilroad  employee  contract  with  his  employer  that  he  will  assume 
risks  of  his  employment,  and  will  not  hold  the  company  liable 
negligence  of  its  servants,  and  he  be  killed,  under  such  circum- 
as  under  his  contract  and  under  the  law,  he  could  not,  bad  he 
ave  recovered  damages  for  an  injury  received,  then  his  wife 
recover  damages  for  his  death.  The  basis  of  the  right  of  action 
cases  is  a  breach  of  duty  implied  by  law  or  asf^umed  by  con- 
ud  if  there  be  no  such  breach  by  the  defendant  the  wife  cannot 


and  and  wife.  Laws.  Railroads.  Contracts.  Be- 
ige Hopkins.  Fulton  Superior  Court.  October 
1873. 


2  SUPREME  COURT  OF  (JEORQIA. 

Western  and  Atlantic  Railroad  Company  vs.  "Strong. 

Mary  Strong,  by  her  declaration,  averred  that  the  Westei 
nd  Atlantic  Railroad  Company  employed  Macon  Strong,  h 
lusband,  as  a  brakesman,  on  January  Ist,  1872,  and  that  whi  ^^ 
ihus  employed,  required  him  to  work  on  a  long  train  of  care 
ing  from  Chattanooga,  Tennessee,  to  Atlanta,  Georgia;  that 
going  from  one  car  to  another,  in  the  night,  without  fault 
his  part,  and  on  account  of  the  improper,  badly  arranged 
unworkmanlike  coupling  of  said  cars,  he  was  thrown  fn^ 
the  cars,   run  over,  crushed,  mangled  and  instantly  kill< 
and  in  this  way  she  was  deprived  of  the  sup{>ort  and  inai  i 
tenance  which  her  husband  was  bound  by  law  to  provide,  ar 
that  she  was  damaged  $10,000  00. 

The  declaration  was  amended  by  averring  that  the  laws      ^^^^f 
Tennessee  are  similar  to  the  laws  of  Georgia  in  making  3^^" 
fendant  liable.     That  Macon  Strong  was  not  instantly  kiH^5<3, 
but  was  thrown  upon  the  track,  dragged  under  the  train  a-wiK^ 
along  the  track  and  severely  bruised,  so  as  to  tear  and  bre^Ic 
the  flash  from  his  face,  inflicting  great  agony  of  mind  and  pai  o 
upon  him,  and  was  afterwards  drawn  under  the  wheels  clkm^I 
killed. 

The  defendant  demurred  to  the  declaration  upon  the  fol- 
lowing grounds : 

1st.  Because  no  cause  of  action  is  shown  in  said  declaration. 

2d.  Because  plaintiff's  right  to  recover  depends  upon  b^^ 
husband *s  right  to  have  recovered,  and  there  was  no  law  of 
force  allowing  him  to  have  recovered  anything  against  de- 
fendant. 

*3d.  Be(»ause  the  right  of  action,  if  there  was  any,  by  the 
laws  of  Tennessee,  the  place  where  sai<l  killing  is  alleged  to 
have  occurred,  is  in  the  personal  representative  of  the  hos- 
band  killed  and  not  in  his  widow. 

The  demurrer  was  overruled,  and  defendant  excepted. 

The  defendant  pleaded  the  general  issue  and  special  con- 
tract with  Macon  Strong,  as  follows : 

♦The  declaration,  as  contained  in  the  record,  docs  not  allege  where  the  homic*"* 
WAS  committed. 
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**  OFFICE  OF 
"  Westekx  and  Atlantic  Railkoau  Company, 

'*  Atlanta,  February  26,  1872. 
Ills  agreement  witnessetli  that  Macon  Strong  has,  at  his 
equest,  this  day  been  employed  on  said  railroad  ;•  and  it 
by  understood  between  the  parties,  and  expressly  agreed, 
he  said  Macon  Strong,  in  consideration  that  the  said 
rn  and  Atlantic  Railroad  Company  will  hire  and  pay 
le  wages  stipulated,  which  is  more  than  he  can  get  else- 
,  will  take  u|)on  himself  all  risk  connected  with,  or  in- 
to, his  position  on  the  road  ;  and  will,  in  no  case,  hold 
mpany  liable  for  any  injury  or  damage  he  may  sustain, 
so  employed,  in  his  person  or  otherwise,  by  what  are 
accidents  or  collisions  on  the  trains  or  road,  or  which 
esnlt  from  the  negligence,  carelessness,  or  misconduct  of 
!f  or  any  other  employee  or  person  connected  with  said 
3r  in  the  service  of  said  company,  or  from  any  other 

nd  it  is  further  agreed  that  the  company  is  to  pay  the 
lacon  Strong  for  no  time  lost  from  its  service  by  acci- 
lisability,  or  otherwise,  but  is  to  pay  at  the  rate  which 
from  time  to  time,  be  agreed  upon,  only  for  the  services 
ly  rendered  by  the  said  Macon  Strong,  and  the  company 
es  the  right  to  discharge  him,  whenever  they  are  not 
?d  to  retain  him.  And  the  said  Macon  Strong  express- 
ives  and  relinquishes  any  and  all  legal  rights  he  may 
that  are  in  conflict  with  this  contract,  and  assumes  all 

I  witness  whereof,  the  said  Macon  Strong  and  said  corn- 
by  Joseph  E.  Brown,  its  president,  have  hereunto  set 
bands  and  seals.         (Signed) 

"MACON  y,  STRONG,    [i-.s.] 

mark. 

"JOSEPH  E.  BROWN,    [us.] 

4 

"  Prenident  Western  and  AHanlic  Railroad  Companif. 
t— «J.G.  W.  WlM^, 

"G.  W.  Hunt." 
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The  evidence  is  unnecessary  to  an  understanding  of  |A 
opinion,  except  so  far  as  it  showed  the  homicide  to  have  been 
in  Tennessee.    The  jury  found  for  the  plaintiff  $500  00.    The 
defendant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit : 

1st.  Because  the  verdict  was  contrary  to  the  following  charge 
of  the  court :  "  If  Strong's  own  negligence  contributed  to  his 
death,  then  tliere  could  be  no  recovery  in  this  case.  If  he 
failed  to  take  that  care  of  his  {xjrson  that  a  prudent  man 
would  take  under  similar  circu instances,  and  that  was  the 
cause  of  his  death,  he  could  not  recover,  and  plaintiff  cannot 
recover." 

2d.  Because  the  verdict  was  contrary  to  the  charge  follow- 
ing: "  If  Strong  was  instantly  killed  there  could  be  no  recov- 
ery in  this  case." 

3d.  Because  the  verdict  was  contrary  to  the  charge  follow- 
ing: "It  is  said,  as  an  additional  reason  why  this  action  should 
fail,  that  Strong  entered  into  a  contract  with  the  defendanti 
through  its  president,  by  which  he  agreeil  that  he  would  take 
on  himself  all  risk  connected  with  his  employment,  and  that 
he  would  not,  in  any  case,  hold  the  company  liable  for  dam- 
ages he  miglit  sustain  in  his  {)erson  caused  by  what  are  called 
accidents  or  collisions,  or  that  might  result  from  his  own  neg- 
ligence  or  that  of  any  other  employee  or  agent  of  the  road. 
If  you  find  that  he  entered  into  such  a  contract  as  that,  and 
that  it  was  the  subsisting  contract,  under  which  he  was  work- 
ing at  the  time  of  the  accident  he  would  be  bound  by  it  an" 
by  its  terms,  and  for  such  injuries  as  he  might  suffer  from  the 
causes  enumerated,  he  could  not  recover,  and  plaintiff  cannot 
recover  in  this  action." 

4th.  Because  the  court  erre<l  in  its  charge  as  follows : 

'*  Look  well  to  the  facts  and  circumstances  in  the  case.  See 
if  Strong  entered  into  this  contract,  if  it  was  read  over  to  hiia 
and  he  understood  its  contents,  if  he  voluntarily  signed  it, 
executed  it;  if  so,  that  would  make  it  his  contract,  and  in  the 
absence  of  proof  going  to  show  that  it  was  fraudulently  pt^ 
cured  from  him,  or  that  he  was  imposed  upon^  he  would  b^ 


,: 
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wiind  by  its  terms,  but  if  it  was  so  prooureil  it  would  not  be 
l^iuding  U[)on  hira.  If  it  ap{)oars  from  the  testiniony  in  the 
^^*^se  tliat  by  deception,  fraud  or  mistake,  it  was  enteral  into, 
*^e  would  not  be  bound  bv  it." 

The  motion  was  overruled,  and  defendant  excepted.    Error 
^^  assigned  upon  each  of  the  aforesaid  grounds  of  exception. 

Julius  L.  Brown,  for  plaintiff  in  error. 

HiLLYER  &  Brother  ;  A.  W.  Hammond  &  Son,  for  de- 
^udaut. 

McCay,  Judge. 

1.  2.  This  court,  in  49  Georgia,  lOG,  decided  that  the  right 
of  action  for  a  homicide  did  not  exist  at  common  law,  but  de- 
pended for  its  existence  on  the  law  of  the  state  where  the 
hoDiicide  occurred.     It  is  admitted  that  the  homi(;ide  in  this 
case  occurred  in  Tennessee,  and  on  the  production  of  the  law 
of  that  state,  it  appears  that  a  right  of  action  does  exist   for 
such  a  ca.se,  but  that  it  is  in  the  personal  represtmtative  for  the 
^8e  of  the  wife  and  children.     We   are  not  prepared  to  say 
•hat,  under  our  law,  in  the  {Xiculiar  circumstances  of  this  case, 
he  wife  and  children,  the  entire  beneficiaries,  may  not,  in  the 
l^eence  of  a  representative,  sustain  the  action.  Courts  of  law,  in 
"is  state,  may  do  almost  anything  a  court  of  ecpiity  might 
^ ;  and  in  the  case  of  a  mere  naked  trust,  a  court  of  equity 
^uld,  in  the  absence  of  a  trustee,  treat  the   beneficiaries   as 
*e  parties  at  interest,  and  recognize  their  right  to  sue.     But 
'C  wife  is  not  the  only  beneficiary  under  the  law  of  Tcnnes- 
®.     The  wife  and  children  are  included.     She  has  no  right 
sue  alone.     Whatever  damages  the  company  is  liable  for, 
long  to  the  children  and  the  widow  jointly.   For  this  reason, 
tto  other,  there  must  be  a  reversal  of  the  judgment  in  this 

5.  This  is  essentially  an  action  for  damages,  an  action  based 
s  wrong,  and  is  only  ex  contractu  as  all  wrongs  arc.  Ei  ther 
>re88ly  or  by  implication  all  wrongs  are  a  breach  of  con- 
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tract,  a  violation  of  some  express  or  implied  undertaking 
do  or  not  to  do  certain  things.  People  in  civilized  commuru.^ 
ties  occupy  certain  relations  to  each  other  from  which  theli^^ 
implies  duties  and  obligations,  and  the  breach  of  those  dutK^ 
or  obligations  is  a  tort — a  wrong. 

4.  What  those  duties  are  depends  in  each  on   the  pecul  is 
facts  of  it.     In  the  case  of  a  homicide,  the  inquiry  arises,  wli - 
was  the'conduct  of  the  parties;  what  relation  did  they  h^kv 
to  each   other ;  what  obligation,  by  law,  or  by  special  com- 
tract,  has  either  broken?     Our  Code,  under  the  general  head 
of  "  jTorM,  or  injuries  to  person  or  property,"  defines  a  iori  to 
be  a  legal  wrong  committed  upon  the  person  or  property  in- 
dependent of  contract,  either :  1st,  by  the  violation  of  some 
legal  right  of  the  individual.     2d,  by  the  infraction  of  soaie 
public  duty  causing  special  damage   to   the   individual.    3a, 
by  the  violation  of  some  private  obligation  by  which  like 
damage  accrues.    By  section  2954  it  is  said  that  private  duties 
may  arise  either  from  statute  or  flow  from  rdations  created 
by  contract,  express  or  implied.     Section  2955  declares  tliat 
if  the  transaction  partiikeof  the  nature  of  a  tort  and  contract, 
the  complainant  may  waive  the  one  and  rely  upon  the  other. 
Here  was  no  contract  with  the  plaintiff.     Her  rights  and  the 
rights  of  her  children  turn  on  the  statute  by  our  law:  Code, 
2971.     By  the  law  of  Tennessee,  as  the  right  is  given  to  the 
rep resen tilt ive,  it  may  be  that  some  special  rules  as  to  the  nature 
of  the  death,  whether  instantaneous  or  not,  may  arise;  but  we 
do  not  go  into  that  subject,  as  it  is  not  before  us. 

5.  But  by  our  law  the  right  is  given  by  statute  to  the  wife 
generally  for  the  "homicide"  of  iier  husband.  Surely  tliis 
does  not  cover  every  case  of  homicide.  Cases  of  self-defense, 
of  inevitable  accident,  of  execution  by  command  of  thela^i 
etc.,  must,  from  the  nature  of  things,  be  excepted.  And  it 
seems  to  us  that  the  true  inquiry  is :  has  the  defendant  vio- 
lated any  of  the  public  or  private  obligations  he  was  under 
to  the  deceased.  Whether  those  obligations  or  duties  were  l^' 
plied  by  law  or  existed  by  express  contract  is  immaterial,  b**^ 
tliat  some  duty,  public  or  private,  was  violated  by  the  homi- 


\. 
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cule,  would  seem  to  follow  from  the  very  nature  of  a  wrong, 
and  from  the  principles  of  justice  and  equity.     And  our  ori- 
ginal act  giving  this  action  puts  the  right  precisely  on  this 
ground,  to-wit :  whenever  the  husband,  had  he  lived,  would 
have  had  a  right  of  action,  then  the  wife  has  it,  in  case  of  his 
death  :  Act  of  1850  ;  Cobb's  Dig.,  476. 

6.  In  the  case  of  the  Western  and  Atlantic  Rallrocul  vs. 
£wAop,  60  Georgia,  465,  we  decided  that  the  contract  between 
an  employee  and  the  railroad,  regulating  the  relative  rights 
and  duties  of  eacii,  in  so  far  as  it  did  not  condone  any  crim- 
inal act,  was  binding  on  both  parties.  And  under  the  view 
we  have  taken  of  the  rights  of  the  wife,  that  she  must  show 
a  violation  of  some  duty  the  company  owed  to  her  husband, 
we  think  she  is  bound  by  the  relations  thoy  had  established 
between  themselves  by  contract  not  illegal ;  that  the  wrong 
she  sues  for  must  be  a  legal  wrong,  a  wrong  which  the  law 
wcognizes  as  a  breach  of  some  of  the  duties  the  road  owed  to 
"^  husband,  that  she  stands  in  his  slioes,  has  his  rights  and 
^kes  his  res{X)nsibiIies.  Under  these  rules  we  think  this  ver- 
dict clearly  wrong. 
Judgment  reversed. 


^HARriY  A.  Hendricks,  plaintiff  in  error,  vs.  The  West- 
EJiN  AND  Atlantic  Railroad  Company,  defendant  in 
error. 

'  *n  action  by  the  wife  against  a  railroad  company  for  tlie  homicide  of 
I'^r  husband,  all  the  facts  and  circumstances  connected  with  the  kill- 
'l^t  or  any  relation  existing  by  contract  or  by  law  between  the  person 
■"led  and  the  company,  which  would  bar  a  recovery  by  him  for  dam- 
^%  in  case  he  had  not  died,  apply  to  and  govern  the  right  of  the  wife. 

Hosband  and  wife.    Toiis,   Railroads.    Before  Judge  Hop- 
'^*8.   Fulton  Superior  Court.    October  Term,  1873. 

Parity  A.  Hendricks  brought  case  against  the  Western 
d  Atlantic  Railroad  Company  for  $10,000  00  damages, 


468  81JPRKME  COUIIT  OF  GEORGIA. 

Hendricks  vs.  The  \V«*stern  and  Atlantic  Railroad  Compa 


sustained  by  lier  on  account  of  the  liomieidc  of  her  hi 
John  C.  Hendricks,  by  sai*l  defendant,  through  its  neg 
She  alleged  that  her  husband  was  employed  its  a  train  I 
the  defendant,  and  whilst  in  the  i)erformancH$  of  his  d< 
such,  on  the  2d  of  April,  1872,  he  was  killed  by  l)eing  k 
off  the  train  by  the  head-sill  of  Chiekamauga  bridge,  i 
eleven;  that  said  head-sill  was  too  low  to  enable  him  t 
on  the  top  of  the  train,  where  the  discharge  of  liis  du 
quired  him  to  be. 

The  defendant  pleaded  the  general  issue,  and  es|>ecif 
contract  under  which  the  deceased  was  employed,  it  beii 
ilar  to  that  set  forth  in  the  prccetling  case  of  the  Wcste 
Atlantic  Railroad  Company  vs.  Strong^  name  and  date  el 
The  c^urt  charged  the  jury,  substantially,  as  it  did  in  th 
80  far  as  the  point  passed  upon  in  the  decision  of  this 
ccrned.  The  jury  found  for  the  plaintiff  $3,346  00.  1 
fendant  move<l  for  a  new  trial,  because  the  verdict  was 
sive,  contrary  to  the  evidence  and  to  the  charge  of  the 
The  motion  wius  sustained,  and  a  new  trial  ordereil.  ^ 
upon  the  plaintiff  excepted. 

Gautrell  &  Stephens;  A.  W.  Hammond  &  Son; 
YER  &  Brother,  for  plaintiff  in  error. 

Julius  L.  Brown,  for  defendant. 

TttiPPE,  Judge. 

This  case  comes  fully  within  the  ruling  in  Westc 
Atlantic  Railroad  vs,  Mary  Strong,  decidcHl  at  the 
term.  I  will  only  add  that  the  principle  which  allov 
fendant,  when  sued  by  the  widow  for  the  homicide  of  li 
band,  to  set  up  any  defense  which  would  have  prevc 
lessened  the  husband's  recovery,  had  he  not  died,  w 
clearly  recognized  in  the  Macon  and  Western  Railroa 
pany  vs.  Johnson,  38  Georgia  Reports,  409 ;  and  also 
tlie  present  term,  in  the  case  of  Atlanta  and  Richnu 
Line  Railroad  Company  vs.  Ayres.     In  both  of  these 
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-held,  not  only  that  the  contributory  negligence  of  tlie 
:>and  would  reiluce  the  amount  of  the  recovery  the  wife 
lit  have  been  entitled  to  had  he  not  been  negligent,  but  if 
husband  could  have  avoided  the  consequents  to  himself, 
ioA  by  the  negligence  of  the  defendant,  by  the  exercise  of 
nary  diligence  on  his  part,  there  was  no  right  to  any  re- 
ery.  These  were  principles  not  disputed  as  applicable  to 
injure<l  party  when  he  sued,  and  were  held,  without  being 
stioned,  as  equally  aifecting  the  right  of  the  wife  when  she 
B  fur  the  homicide  of  her  husband.  And  we  think  they 
|uestionably  do  apply  to  suits  by  the  widow. 
Judgment  affirmed. 


)HN  D.  Field,  Jr.,  administrator,  plaintiff  in  error,  vs. 
William  P.  Pkice,  defendant  in  error. 

oere  an  equitable  plea  is  filed  to  a  common  law  puit,  and  a  decree  bad 
m  favor  of  tbe  defendant,  tbe  plnintiff  cannot,  by  bill,  set  the  same 
^ide,  claiming  that  it  was  rendered  in  a  court  of  law.  The  plaintiff, 
^^  the  trial  of  the  case,  had  the  right  and  the  opportunity  to  have 
KTailed  himself  of  any  legal  or  equitable  cUim  which  he  then  had  as 
"iJlj  and  completely  as  if  the  case  had  been  pending  in  a  court  of 
•^'^'ty,  and  if  he  failed  or  neglected  to  do  so  at  the  proper  time,  and  in 
^e  proper  manner,  no  one  is  to  blame  but  himself.  He  has  had  his 
^^yin  coart,  and  must  now  abide  its  judgment. 

^nity.  Judgments.  Before  Judge  Knight.  Lumpkin 
•uperior  Court.     April  Term,  1874. 

*or  the  facts  of  this  case,  see  the  decision. 
''ttKBoYD,  for  plaintiff  in  error. 
"  •  P.  Price,  for  defendant. 

^AMEB,  Chief  Justice. 

TkiB  was  a  bill  file<l  by  the  complainant  against  the  de- 
■*>>t  to  set  aside  a  judgment  which  had  been  obtained  in 
"•«mrt  bdow,  and  affirmed  by  the  judgment  of  this  court, 
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with  a  prayer  for  injunction.  On  the  heiiring  of  the  motion 
for  an  injunction  the  judge  refused  the  same,  and  dismissed 
tlie  complainant's  bill.  Whereupon  the  complainant  excepted. 
The  main  ground  of  equity  alleged  in  the  bill  i9,  tiiat  the 
court  below,  in  rendering  its  former  judgment,  and  this  court 
in  affirming  that  judgment,  misconstrueil  and  misinterpreted 
the  agreement  on  which  that  judgment  was  founded.  Tbca^ 
gument  here  is,  that  inasmuch  as  that  judgment  was  rendered 
in  a  court  of  law,  a  court  of  wpiity  has  jurisdiction  to  review 
and  set  it  aside.  It  is  true  that  the  suit  was  originally  com- 
menced in  a  court  of  law,  but  the  defendant  in  that  suit  M 
an  equitable  defense  thereto  under  the  rules  and  practice  of 
our  court.s,  and  obtained  an  equitable  decree  in  his  favor.  The 
complainant,  on  the  trial  of  that  cjuse,  had  the  right  and  the 
opportunity  to  have  availed  himself  of  any  legal  or  equitable 
claim  which  he  then  had  as  fully  and  completely  as  if  the  case 
had  been  pending  in  a  court  of  equity,  and  if  he  failed  ornog- 
le(;ted  to  do  so  at  the  proper  time,  and  in  the  proper  manner, 
no  one  is  to- blame  but  himself.  He  hiis  had  his  day  in  court, 
and  must  now  abide  its  judgment,  the  more  especially  as  he  al- 
leges no  legal  or  equit^ible  ground  for  the  interference  of  the 
court  in  his  behalf.  There  was  no  error  in  the  judgment  of 
the  court  below  on  the  allegations  contained  in  the  complain- 
ant's bill. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Chaulks  Coleman,  receiver,  plaintiff  in  error,  r«.  William 
L.  Salisbuuy  et  ciL,  assignee,  defendant  in  error. 

Money  was  raised  by  sheriff's  sale  under  attachments,  and  in  June,  l^'-* 
was,  by  order  of  court,  deposited  with  John  King,  banker,  upon  co^' 
dition  that  said  King  hold  the  same  subject  to  the  order  of  the  cooH, 
and  that  he  pay  interest  upon  the  same  at  the  rate  of  seven  per  ceo^ 
as  long  as  said  money  is  in  his  Iiands.  In  May,  1873,  King  becooi"! 
insolvent,  made  an  assignment  for  the  benefit  of  his  creditors,  of  *^ 
his  property,  including  an  amount  of  money  greater  than  the  sum  ^ 
deposited  with  him  ;  all  of  which  was  taken  in  possessioD  by  the  **' 
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3.      In  Mny,  1874,  a  receiver  was  appointed  for  the  fund  so 
bj  the  sheriflT  and  deposited  with  King.     At  the  same   term   of 
>ointnaent  the  receiver  brought  a  rule  requiring  the  as^Jignee8  of 
0  pay  the  amount  80  deposited  with  the  said  King  into  court, 
purpose  of  distribution  among  the  claimants  of  said  fund  : 
at  the  court  committed  do  error  in  refusing  the  rule. 

iver.     Assignment.     Deposit.    Before  Judge  James 
)N.     Muscogee  Superior  Court.     May  Term,  1874. 

facts  of  this  case  are  fully  stated  in  the  above  head- 


/.   Benning  ;    M.    H.  Blandford,  for  plaintiff  iu 

BODY  &  Bhannon,  for  defendants. 

>PE,  Judge. 

it  right  the  plaintiff  in  error  may  have  in  the  d it? tri ba- 
the assets  in  the  hands  of  the  assignees,  is  not  the 
n  T)efore  us.  If  he  has  a  priority  over  the  general 
rs,  he  can  assert  it.  But  we  do  not  think  that  the 
f  the  court  directing  the  money  to  be  deposited  with 
Cing,  upon  condition  that  he  pay  seven  per  cent,  there- 
ong  as  it  is  in  his  hands,  constitutes  him  a  receiver, 
t  liis  aasignees  are  subject  to  a  rule  for  its  payment 
receiver  now  appointed.  We  will  not  say  that  a  re- 
may  not  be  appointed  upon  such  terms  as  would  bind 
nder  the  law  holding  him  as  an  officer  of  court,  to  pay 
terest  and  at  the  same  time  be  subject  to  the  usual 
bat  may  issue  against  receivers. 

the  terms  of  the  order  having  this  effect,  should  be  ex- 
ind  accepted  accordingly.  This  order  falls  short  of 
nd  the  court  was  not  in  error  in  refusing  to  compel  the 
3^  of  a  banker,  with  whom  money  was  deposited  as  this 
isammarily  pay  it  to  a  receiver  suUseqnently  appointed, 
»Q  refusal  or  inability  so  to  do,  to  be  liable  themselves 
ittached. 
Igment  affirmed. 
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Hai-STEd  Smith,  plaintiff  in  error,  vs.  Henry  E.  SMrrH, 

defendant  in  error. 


When  a  garnishee  answered  that  at  the  time  of  the  serrice  of  the 
ninhmeni  he  was  indebted  to  the  defendant  a  certain  sura ;  that  tha| 
said  del)t  was  a  judgment,  that  execution  had  issued  and  was  in  th^ 
hands  of  the  sheriff,  who  was  pressing  him  for  payment ;  that  he  no- 
tified the  plaintiff  and  his  attorney  of  these  facts,  and  that  he  woaH . 
pay  the  money  to  the  sheriff  unle>8  they  took  the  proper  steps  to  re* 
strain  the  sheriff  and  protect  him;  that  they  did  nothing  to  restrain 
the  sheriff,  and  the  garnishee,  to  save  his  property  from  levy  and  sale, 
ptiid  the  money  to  the  sheriff  with  full  notice  to  the  plaintiff: 

Ueldj  that  it  was  not  error  in  the  court,  there  being  no  traverse  of  hJ3 
answer,  to  refuse  to  permit  judgment  to  go  against  the  garnishee. 

Garnishment.     Before  Judge  Schley.     Bryan- Superior 
Court.     April  Term,  1874. 

It  is  unnecessary  to  an  understanding  of  this  decision  to 
add  to  the  facts  embraced  in  the  alx)ve  head-note. 

Hai^ted  Smith;  Meldkim  &  Adams,  for  plaintiff  in 
error. 

Charles  N.  West,  by  R.  H.  Clark,  for  defendant. 

McCay,  Judge. 

It  would  be  a  groas  injustice  to  the  garnishee  to  permit  th€ 
plaintiff  to  take  a  judgment  against  liim.  Even  if  it  beth* 
law  of  this  state  tliat  a  garnishment  will  reach  a  debt  reduced 
to  a  judgment,  and  in  execution  in  the  hands  of  the  sheriffi 
the  facts  of  this  case  sliow  tliat  the  garnishee  gave  fair  notice 
to  the  plaintiff  that  the  sheriff  was  pressing  him ;  that  Ins 
property  was  al)out  to  be  levied  on,  and  that  if  he  expected 
to  get  his  money  out  of  the  debt  due  by  the  judgment,  h« 
must  restrain  the  sheriff.  This  the  plaintiff  undertook  to  do 
by  giving  the  sheriff  notice  that  when  the  money  was  paid  he 
should  hold  it  to  meet  his  garnishment  Here  was  a  plai^ 
invitation  to  the  garnishee  to  pay  the  money  to  the  sheriff^ 
and  if  he  did  so,  it  would  be  gross  injustice  to  permit  the 
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iff  to  go  now  u|>on  him  for  it.  That  his  mere  notice  to 
eriff  was  not  sufficient,  was  not  the  garnishee's  fault, 
aid  have  garnished  the  attorney,  or  taken  steps  to  re- 
the  sheriff.  It  is  by  no  means  a  clear  case  that  a  mere 
hment  can  reach  a  debt  situated  as  this  was.  Clearly 
Id  not  operate,  ipso  f ado,  to  restrain  the  sheriff,  and  we 
t  prepared  to  say  that  the  garnishee  must  submit  to  a 
K)  that  he  can  file  an  affidavit  of  illegality,  or  that  he, 
8  in  this  position  between  the  two,  without  any  fault  of 
TD,  must  go  to  the  expense  of  filing  a  bill  to  restrain  the 
'  and  the  sheriff.  .  Evidently  an  injunction  is  the  only 
y,  unless  the  garnishee  submits  to  levy.  Who  ought, 
:ice,  to  take  the  exixinse  of  such  a  proceeding?  Who  is 
able  to  satisfy  a  chancellor  that  the  debt  on  which  the 
ment  is  founded  is  a  just  one?  We  incline  to  think 
uty  is  on  the  plaintiff,  especially  after  he  is  notified  that 
ibt  is  in  judgment  and  execution.  We  do  not,  however^ 
itely  decide  this.  This  case  stands  on  peculiar  grounds^ 
^e  decide  it  on  its  own  facts. 

» 

igment  affirmed. 


-INE  T.  McNatt,  plaintiff  in  error,  vs.  William  H. 
Jones,  defendant  in  error. 

ver  maj  have  been  the  rale  previoas  to  the  act  of  congress  re- 
iog  all  drop  letters  to  bear  a  postage  stamp,  since  the  passage  of 
tet,  notice  to  an  indorser  of  a  notarial  protest,  deposited  in  the 
offiee  of  the  city  where  the  indorser  resides,  is  sufficient  notice 
It  section  2781  of  the  Code. 

MnisBory  Notes.  Indorser.  Protest.  Before  Judge 
J).    City  Court  of  Augusta.     February  Term,  1874. 

idine  T.  McNatt  brought  complaint  against  William  C. 
f  iS  maker,  and  William  H.  Jones,  as  indorser,  on  a  note 
too  00,  dated  March  5th,  1873,  payable  ten  days  after 
tta  thereof  at  the  National  Bank  of  Augusta.  The  in- 
?ou  ui»  81. 

A 
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dorser  was  served  by  leaving  a  copy  at  his  residence.  Wh^_ 
the  case  was  called  for  trial,  no  plea  had  been  filed.  The  plaS 
tiff  moved  for  a  judgment,  presenting  to  the  court  the  n^ 
sued  on,  and  the  certificate  of  the  notary  as  to  noting  and  p  "a 
testing.  It  appeared  from  this  certificate  that  notice  of 
protest,  etc.,  had  been  given  to  the  indorser,  by  mail,  un 
cover  addressed  to  William  H.  Jones,  Esq.,  Augusta,  Geor^-i 
The  court,  refused  to  allow  judgment  against  the  indorsee 
holding  service  of  such  notice  by  mail  insufficient.  To  tli 
ruling  plaintiff  excepted. 

M.  P.  Carroll;  Frank  H.Miller,  for  plaintiff  In  error. 

No  appearance  for  defendant. 

Trippe,  Judge. 

The  court  held  that  as  the  indorser  was  a  resident  of  the  city 
of  Augusta,  notice  of  the  protest  served  on  him  by  placing  it 
in  the  post  office  in  the  city  was  not  sufficient.  It  is  true  there 
is  authority  that  such  notice  is  not  proper.  But  we  think  that 
since  the  adoption  of  the  Code,  section  2781,  whatever  the 
rule  might  have  l>een  before  the  passage  of  the  act  of  congress 
requiring  a  postage  stamp  on  all  *'drop  letters,"  such  service 
is  now  sufficient.  Such  a  letter  under  the  present  law,  has  the 
imprimature  of  the  government  upon  it.  All  the  laws  as  to 
its  safe  keeping  and  delivery  apply  to  it  as  well  as  to  those 
which  are  to  be  dispatched  to  other  post  offices.  The  party  to 
whom  it  is  directed  has  the  same  guaranty  thai  he  will  re- 
ceive it,  and  the  same  sanctions  of  law  protecting  his  righto 
as  he  has  to  any  other  matter  passing  through  the  post  froio 
any  other  point.  • 

We  are  of  opinion  that  under  section  2781  of  the  Code  the 
service  of  notice  of  protest  in  this  case  was  sufficient. 

Judgment  reversed. 
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:0RGE  W.  TuoGLE  d  a/.,  plaintiffs  in  error,  V8.  Margaret 
Tuggle,  administratrix,  d  al.,  defendants  in  error. 

ere  a  bill  is  filed  by  complainants  against  the  administrator  of  their 
ither  to  recover  the  interests  of  their  two  brothers,  who  are  alleged  to 
are  died  **  in  minority/'  in  his  estate,  and  there  is  no  charge  as  to  the 
ges  of  the  deceased  brothers  at  the  time  of  their  respective  deaths, 
or  any  reason  set  forth  why  ad  mi  illustration  was  not  had  on  their  es- 
ites,  a  demurrer  thereto  was  properly  sustained. 

Eqnity.  Administrators  and  executors.  Distribution.  Be- 
e  Judge  Rice.    Hall  Sui>erior  Court.    March  Term,  1874. 

For  the  facts  of  this  case,  see  the  <1ecision. 

E.  M.  Johnson,  for  plaintiffs  in  error. 

X.  L.  HuTCHiNs;  T.  M.  Peepi.es,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants,  George  W.  Tug- 
le,  William  Tuggle,  John  B.  Tuggle,  Adam  B.  Tuggle,  and 
-nderson  H.  Tuggle,  alleging  that  in  1855  John  Tuggle 
ied  intestate,  leaving  his  widow,  Margaret  Tuggle,  the  above 
amed  complainants,  and  six  other  named  children,  as  his  heirs- 
Haw;  that  in  1856  James  Tuggle  and  Margaret  Tuggle  took 
utletters  of  administration  on  the  estate  of  John  Tuggle;  that 
aoics  Tuggle,  one  of  the  administrators  of  John  Tuggle,  is 
^,  and  that  John  W.  Tuggle  took  out  letters  of  admin- 
taition  on  his  estate.  This  bill  is  filed  against  John  W. 
''Bgle,  the  administrator  of  James  Tuggle,  who  was  the  ad- 
ministrator of  John  Tuggle,  and  Margaret  Tuggle,  the  sur- 
iving'adrainistratrix  of  John  Tuggle,  alleging  that  two  of 
^children  of  John  Tuggle,  to-wit:  W.  H.  Tuggle  and  Har- 
tton Tuggle,  died  "in  minority,"  and  the  prayer  of  the  bill 
*  ftat  the  defendants  may  be  decreed  to  account  for  and  pay 
^^ftothe  complainants  their  share  of  the  estate  of  their  two 
*^*Wed  brothers,  which  they  inherited  from  their  father, 
lohn  Toggle.    Th^re  was  a  demurrer  to  the  bill  for  the  want 
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of  ^uity,  which  demurrer  was  sustained  by  the  court,  and  ti^ 
complainants  excepted.     We  find  no  error  in  the  judgment  of 
the  court  in  sustaining  the  demurrer  to  the  complainants'  L>^" 
on    the  vague  and  imperfect   allegations   contained  ther^»^- 
There  is  no  allegation  as  to  the  age  of  W.  H.  and  Harris^^^ 
Tuggle  at  the  time  of  their  respective  deaths ;  whether  tl»  ^V 
were  of  sufficient  age  to  have  made  a  will,  does  not  appe^*r. 
The  allegation  is  that  they  "died  in  minority ,*'  but  whetlT^eT 
they  died  testate  or  intestate,  is  not  alleged;  and  if  we  wer^  to 
assume  that  they  died  intestate,  there  is  no  sufficient  allega- 
tion whv  administration  should  not  have  been  had  on  tlieir 
respective  estates.      The  allegations   contained  in  the  com- 
plainants' bill  are  entirely  too  indefinite  and  uncertain  to  au- 
thorize any  court  to  make  a  decree  in  respect  to  the  righto 
claimed  by  them. 

Let  the  judgment  of  the  court  below  be  affirmed. 


D.  M.  Key,  plaintiflF  in  error,  vs.  Isaiah  J.  Harlan,  de- 
fendant in  error. 

A  will  executed  in  Tennessee  by  a  citizen  of  that  state,  which  convey* 
real  property,  and  which  is  attested  by  only  two  witnesses,  althoop* 
such  attestation  is  strtiicient  by  the  laws  of  Tennessee,  and  it  has  been 
admitted  to  probate  there,  cannot  be  offered  for  probate  in  this  stttet 
or  pleaded  in  bar  to  prevent  the  grant  of  administration  on  land  be* 
longing  to  the  testator,  situate  in  Georgia. 

« 

Wills.     Administrators  and  executors.     Before  Judge  TJjf" 
DERWOOD.     Walker  Superior  Court.     February  Term,J874' 

The  question  made  in  this  case  is  sufficiently  presented  V 
the  above  head-note. 

E.  M.  DoBSON,  for  plaintiff  in  error. 

W.  H.  Payne  ;  J.  E.  Shumate,  for  defendant 
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Irippe,  Judge. 

Plaintiff  in  error  relies  on  the  case  of  Doe  ex  dem.  Dooly  tw. 
»e  and  3IcOurlet/,  31  Georgia,  593.  It  was  there  held  that 
exemplified  copy  of  a  will  executed,  published,  probated, 
1  recorded,  as  a  last  will  and  testament  in  the  state  of  Ma- 
land,  may  be  a  good  muniment  of  title  to  real  estate  in 
iorgia,  though  the  will  was  not  probated  or  recorded  in  this 
te.  Upon  examination  of  that  case  it  will  be  seen  that  no 
Gstion  arose  as  to  the  attestation  of  the  will  by  the  number 
Vitnesses  required  by  the  laws  of  Georgia.  The  court  dis- 
ctly  says,  in  the  opinion  as  pronounced,  that  the  instru- 
nt  did  not  appear  on  the  record,  and  that  it  was  stated  in 
s  bill  of  exceptions  that  it  was  admitted  to  probate  and  re- 
el in  Maryland,  and  "  was  duly  certified  as  an  exemplifica- 
n  from  another  state:"  See  Story  on  Conflict  of  Laws,  sec- 
n  609,  et  acq,,  as  to  how  far  and  to  what  extent  such  a  judg- 
Jnt  may  reach  as  to  the  subject  matter  to  be  controlled  by 
The  constitution  of  the  United  States  did  not  mean  to 
ifer  any  new  powers  u{)on  the  states  by  the  provision  in 
ereuce  to  the  credit  to  be  given  to  the  records,  etc.,  of  other 
•tes.  It  did  not  make  the  judgments  of  other  states  domes- 
judgments,  to  all  intents  and  purposes,  but  only  gave  a 
Qeral  credit  to  them  as  evidence  :  Story,  Ibid.  The  con- 
>lling  question  in  this  case  did  not  arise  in  Dooly  vs.  Mc- 
''^ley,  and  the  only  point  in  that  case  which  could  apply  to 
^  18,  that  the  probate  and  record  in  Georgia  was  not  neces- 
y  to  make  the  will  evidence  here  as  a  muniment  of  title. 
^  this  may  be  true,  provided  the  will,  when  it  disposes  of 
d  property,  is  executed  according  to  the  solemnities  re- 
ii*tti  by  the  laws  of  Georgia.  The  doctrine  is  too  well  es- 
'>li8hed  to  be  shaken  without  legislative  authority,  that  the 
'^  of  the  place  where  the  land  id  situate,  governs  in  the  mat- 
^  of  the  forms  and  solemnities  requisite  to  give  effect  to  a 
ill  designed  to  operate  on  the  same :  Story  Con.  of  L.,  sec- 
^^  474,  609,  and  authorities  cited;  3  Wash,  on  Real  Prop., 
'2;  6  Wheat,  577;  9  Ibid.,  565;  10  Ibid.,  192,    To  tVv>a 
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point  Dumberless  autborities  might  be  cited,  showing  it  tc^  be 
the  settled  doctrine  governing  all  conveyances,  under  the  cc:>in- 
mon  law,  that  they  must  conform  to  the  law  of  the  siiiis.  Sc:>Q]e 
of  the  states  of  the  union  have  changed  the  rule,  and  a  v%rill^ 
by  the  law  of  Massachusetts,  as  well  as  of  other  states,  noade 
according  to  the  forms  prescribed  by  the  state  where  the  tesb- 
tor  resides,  may  be  admitted  to  probate  in  the  state  where  the 
land  is  situate:  3  Wash.  R.  Prop.,  682.  But  we  have  no  soci 
statute  in  Georgia,  and  without  it  the  old  rule  prevails,  to-wit; 
that  the  laws  of  Georgia  control,  as  to  the  ^execution  of  all 
conveyances  to  land  situate  in  Georgia. 
Judgment  affirmed. 


Nathaniel  O.  Tilton,  plaintiiBFin  error,  r8.  The  State  of 

Georgia,  defendant  in  error. 

1.  The  proper  time  to  demand  the  right  to  poll  the  jury,  is  after  Ae 
publication  of  the  verdict  and  before  the  dispersion  of  the  jury  and  re* 
cording  of  the  verdict. 

2.  In  criminal  cases  the  privilege  of  polling  the  jury  is  a  legal  rigbt  ui 
the  defendant)  and  it  is  error  to  refuse  iL 

Criminal  law.  Practice  in  the  Sui)erior  Court.  Jury.  B^ 
fore  Judge  Bartlett.  Chatham  Superior  Courts  Maj 
Term,  1874. 

Tilton  was  placed  on  trial  for  the  offense  of  an  assault  aw 
battery.  He  pleaded  not  guilty.  The  jury  found  to  the  con- 
trary. After  the  verdict  had  been  read,  but  before  it  W  .| 
been  recorded,  in  the  presence  of  the  jurj",  the  defendant  movrf 
that  they  be  polled.  The  motion  was  overruled  upontW 
ground  that  it  came  too  late.  The  defendant  moved  for  • 
new  trial  on  account  of  error  in  this  decision.  The  motioo 
was  overruled  and  the  defendant  excepted. 

A.  B.  Smith,  for  plaintiff  in  error. 
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Albert  R.  Lamar,  solicitor  general,  for  the  state. 

McCay,  Judge. 

1.  In  the  case  of  Malone  vs.  The  State,  45  Georgia,  211, 
this  court  held,  that  the  proper  time  to  ask  for  leave  to  jx)ll 
the  jury,  was  aft^r  the  verdict  was  read,  and  we  adhere  to  that 
ruling.  How  is  the  prisoner  to  know  whether  he  desires  to 
poll  them  until  he  knows  what  the  verdict  is  ?  It  may  be  in 
his  favor.  The  English  practice  was  for  the  foreman  to  ren- 
der the  verdict  viva  voce.  How  could  a  juryman  answer  until 
the  foreman  had  spoken  ?  The  court  refused  to  permit  the  jury 
tx)  be  polled  because  the  demand  came  too  late.  This  was 
error.  But,  it  is  said  the  leave  to  poll  rests  in  the  discretion 
of  the  court.  It  might  be  enough  to  say,  that  in  this  case 
the  judge  did  not  exercise  his  discretion,  and  that  the  prisoner 
has  not,  in  fact,  had  even  the  opinion  of  the  court  that  it  was 
not  wise  to  permit  him  to  poll  the  jury.  Had  the  judge  not 
thought  the  time  gone  by,  maybe  he  would   have  allowed  it. 

2.  But  we  are  of  the  opinion  that  in  criminal  cases  the 
privilege  of  polling  a  jury  is  a  legal  right  in  the  defendant, 
and  does  not  depend  on  the  discretion  of  the  court.  In  an 
experience  of  thirty  years  at  the  bar,  I  have  never  known  it 
denied  to  a  prisoner  demanding  it,  and  my  brethren,  one  of 
whom  has  an  exi>erience  of  nearly  fifty  years,  say  the  same. 
And  this  seems  to  be  the  settled  rule:  1.  Wend.,  91;  18 
John.,  187 ;  2  Alabama,  102 ;  2  Hale,  P.  C,  299, 300.  The 
cases  in  this  court,  where  the  privilege  has  been  said  to  de- 
pend on  the  discretion  of  the  court,  were  all  civil  cases,  and  the 
court  has  distinctly  confined  the  ruling  to  civil  cases :  6  Geor- 
gia,  464;  22  Ibid.,  431  ;  41  Ibid.,  465;  31  Ibid.,  661. 

Judgment  reversed. 
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Ambrose  Murphy  et  aL,  plaintiflfs  in  error,  tw.  Chablbb 

H.  PuRiFOY,  defendant  in  error. 

1.  Where  a  creditor  received  a  deed  from  his  debtor  in  January,  1870,  to 
secare  a  debt  due  him,  and  at  the  same  time  executed  an  obh'gatioD  to 
reconvey  the  land  to  the  debtor  upon  the  payment  of  the  debt  by  the 
25th  of  the  ensuing  December,  the  relation  of  mortgagor  and  mort* 
gagee  existed  between  the  parties. 

2.  If,  in  an  issue  between  such  parties,  it  is  charged  by  the  debtor  thit 
the  creditor  has,  without  his  consent  or  knowledge,  illegally  altered 
the  deed  in  a  material  part,  and  a  cancellation  is  prayed,  and  the  jary 
so  find  and  set  aside  the  deed,  the  creditor  cannot  complain  tbata▼e^ 
diet  for  the  debt  found  due,  did  not  include  a  foreclosure  to  the  extent 
of  the  land  admitted  to  be  included  in  the  conveyance  before  altera* 
tion.  And  this  is  true,  although  the  debtor,  believing  that  he  could 
not  redeem  the  land,  had  surrendered  the  obligation  to  reconvey  be* 
fore  he  ascertained  that  the  alteration  had  been  made. 

8.  Where  the  evidence  is  conflicting,  and  there  is  positive  testimony  to 
support  the  verdict,  it  would  require  a  strong  case  of  an  abuse  of  diS* 
cretion  on  the  part  of  the  judge  who  refused  to  set  the  verdict  asidei 
to  authorize  this  court  to  grant  a  new  trial  on  the  ground  that  the  ver* 
diet  is  contrary  to  the  evidence. 

Dee<l.     Mortgage.     Debtor  and  creditor.     Contracts.    Al-  . 
teration.     New  trial.     Before  Judge  Hall.     Pike  Superior 
Court.     October  Term,  1873. 

Purifoy  filed  his  bill  against  Murphy,  and  Owen  C.  Shanpon, 
sheriff  of  Upson  county,  in  which  he  alleged  that  in  Jauaaiy> 
1870,  in  order  to  secure  the  payment  of  81,163  03,  which  in- 
cluded the  principal  and  interest  due  to  the  defendant,  Mo^ 
phy,  he  conveye<l  to  him  by  deed  parts  of  lots  of  land,  one 
hundred  and  sixty-four  and  one  hundred  and  sixty-five,  m 
Upson  county,  containing  one  hundred  acres,  more  or  le88> 
taking  from  the  defendant  an  obligation  to  reconvey,  shouM 
the  complainant  pay  to  him  the  amount  due  by  December 
25th,  next  ensuing;  that  the  said  sum  included  interest  to  the 
date  last  aforesaid ;  that  in  the  month  last  aforesaid  the  com* 
plainant  delivered  to  the  defendant  said  obligation,  but  the 
latter,  at  the  same  time,  distinctly  agreed  by  parol  to  recon- 
vey whenever  the  complainant  should  pay  to  him  the  amoont 
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,  with  interest ;  that  subsequently  to  his  surrendering  the 
gation  aforesaid  he  discovered  that  the  defendant  ha^ 
cd  upon  record  a  deed  to  two  hundred  acres  of  land  from 
two  lots  aforesaid,  purporting  to  have  been  signed  by  the 
plainant;  that  the  deed  executed  by -him  has  been  altered 
le  extent  aforesaid  without  his  knowledge  or  consent;  that 
be  month  of  December,  1870,  the  complainant  made  and 
vered  to  the  defendant  a  note  "  in  the  nature  of  a  rent 
»,"  for  $311  37,  but  which  was  in  reality  in  part  discharge 
he  main  indebtedness  to  the  defendant ;  that  he  has  paid 
this  note  in  full ;  that  in  June,  1872,  he  made  and  deliv- 
[  a  similar  note  for  $315  00,  upon  which  the  defendant 
sued  out  a  distress  warrant,  and  had  the  same  levied  upon 
ain  personalty ;  that  said  note  was  not  for  rent  but  in  part 
sharge  of  the  original  indebtedness;  that  the  complainant 
never  been  in  possession  of  the  said  land  as  the  tenant  of 
defendant,  but  always  as  his  own ;  that  the  relation  of 
•tor  and  creditor  never  has  ceased  to  exist  between  them; 
t  the  defendant  was  complainant's  brother-in-law,  and 
refore  he  placed  peculiar  confidence  in  him. 
Che  bill  then  proceeds  to  set  up  a  large  amount  of  usury  in 
indebtedness,  and  damages  sustained  by  the  complainant 
reason  of  the  defendant's  interference  with  his  farming  op- 
tjjons,  offere  to  pay  the  amount  that  may  be  due  to  the  de- 
cant, if  any,  waives  all  discovery,  prays  the  cancellation  of 
fraudulent  deed  aforesaid ;  that  the  sale  under  the  said 
jr  be  enjoined,  and  that  the  writ  of  subpoena  may  issue. 
Che  answer  of  Murphy  denied  every  material  fact  in  the 
i*  Alleged  that  the  complainant  was  indebted  to  him  $1,163, 
I  proposed  to  give  him  one  hundred  acres  of  the  land  afore- 
i  in  discharge  thereof,  to  which  the  defendant  acceded; 
*  when  the  deed  was  accordingly  prepared,  the  complainant 
1  he  wanted  more  money,  to  which  the  defendant  replied  that 
Would  let  him  have  it  if  he  would  embrace  more  land  ; 
|t  the  deed  was  then  changed  with  the  knowledge  and  con- 
it  of  the  complainant,  and  before  he  had  signed  the  same, 
tt  to.oover  two  hundred  acres,  and  delivered  to  the  defend- 
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ant ;  that  the  latter  then  delivered  up  to  the  complainaDt  his 
note  for  ?  1,1 63  00,  and  paid  to  him  in  money  $337  00  addi- 
tional ;  that  the  deed  and  obligation  to  recovery  were  both 
executed  on  January  13th,  1870;  that  it  was  not  thought 
neceesary  to  alter  the  amount  of  the  consideration  expressed 
upon  tiie  face  of  the  deed  ;  that  the  complainant  held  in  his 
hands  the  defeasance  aforesaid,  which  expressed  upon  its  face 
that  it  was  an  obligation  to  reconvey  two  hundred  acres,  nearly 
one  year,  and  must  have  had  notice  of  the  contents  thereof  as 
well  as  of  the  deed  ;  denies  that  upon  the  surrender  of  the  de- 
feasance aforesaid  there  was  any  obligation,  written  or  parol, 
to  reconvey  said  land,  as  charged,  upon  the  payment  of  the 
amount  which  had  been  due  him.  He  may  have  said  that  be 
was  willing  to  such  a  course,  but  this  was  solely  due  to  the 
fact  of  the  relationship  between  him  and  complainant.  Is 
now  ready  to  sell  for  the  money  advanced,  upon  payment  of 
the  rent  for  the  year  1872.  Asserts  positively  that  the  two 
notes  aforesaid  were  given,  as  expressed  upon  their  face,  f(^ 
rent,  the  last  of  which  was  dated  January  1st,  1872,  and  not 
in  June,  as  alleged  in  the  bill;  denies  having  damaged  com- 
plainant in  his  farming  operations;  denies  that  there  was  any 
usury  in  the  indebtedness  which  was  the  consideration  of  the 
deed  aforesaid. 

The  defendant  subsequently  amended  his  answer,  hjffV' 
ing  that  if  the  deed  aforesaid  Ikj  held  to  be  a  mortgage,  that 
the  land  be  decreed  to  be  sold,  and  out  of  the  proceeds  the  in- 
debtedness to  him,  of  complainant,  with  interest,  together  with 
$315  00  rent,  be  paid. 

The  complainant  and  defendant  testified  substantially  asset 
forth  in  the  bill  and  answer  res{X)ctively.  The  former  denied 
that  the  obligation  to  reconvey  stated  two  hundred  acres » 
the  time  he  surrendered  it;  aaserted  that' the  land  was  not  de- 
signated in  it  by  the  number  of  acres,  but  that  such  descnp* 
tion  had  been  subsequently  inserted;  that  the  conveyance ol 
such  two  hundred  acres  would  have  embraced  land  not  be* 
longing  to  him. 

The  evidence  introduced  by  the  parties  respectively  ^^ 
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voluminous  and  conflicting.  It  is  omitted  as  unnecessary  to 
an  understanding  of  the  opinion. 

The  following  verdict  was  returned:  "We,  the  jury,  find 
and  decree  that  the  instrument  signed  by  complainant  on  the 
13th  of  January,  1870,  to  Ambrose  Murphy,  defendant,  was 
a  mortgage,  and  not  an  absolute  deed;  that  the  same  has  been 
altered  materially  without  the  knowledge  or  consent  of  com- 
plainant, and  we  decree  said  instrument,  a  copy  of  which  is 
attached  to  the  bill,  as  null  and  void.  We  further  find  and 
decree  that  the  distress  warrant  issued  in  favor  of  the  defend- 
ant and  against  the  complainant  for  $315  00,  be  perpetually 
enjoined.  We  further  find  and  decree  in  favor  of  the  defend- 
ant, Ambrose  Murphy,  against  the  complainant,  Charles  H. 
Purifoy,  the  sum  of  $747  58,  due  to  date." 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit : 

Ist.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "But  if  you  believe,  from  the  evidence,  that  Purifoy 
surrendered  the  obligation  to  Murphy,  at  the  instance  of  Mur- 
phy, being  assured  by  Murphy  that  he  could  still  have  a  re- 
conveyance of  his  lands  on  payment  of  the  amount  due  by 
him,  and  Purifoy  did  not  intend,  by  this  surrender  of  the  ob- 
ligation, to  make  the  instrument  an  absolute  conveyance  of 
the»Iand,  then,  although  he  surrendered  the  obligation  and 
agreed  to  pay  rent,  such  surrender  of  the  obligation  and  pay- 
ment of  rent,  did  not  change  the  original  character  of  the  in- 
strument." 

2d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendants  excepted. 

Peeples  &  Howell;  A.  D.  Hammond;  J.  A.  Hunt, 
fc  plaintiffs  in  error. 

Speeb  &  Stewart;  J.  F.  Redding  ;  J.  A.  Gotten,  for 
defendant. 
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Trippe,  Judge. 

1.  The  following  decisions  show  that,  under  the  two  ids^k-i 
ments  executed  by  the  parties  in  this  case,  made  at  the  ^irn 
they  were,  the  relation  of  mortgagor  and  mortgagee  existed 
between  them:  34  Georgia,  369;  36  Ibid.,  138;  40  Ibid., 
39  ;  49  Ibid.,  133.     See  Code,  section  3809. 

2.  The  debtor  charged  in  the  bill  that  the  deed  was,  without 
his  consent,  illegally  altered  in  a  material  part,  and  a  canoei- 
lation  of  the  instrument  was  prayed.     The  verdict  recites 
these  facts  as  found  true,  and  declared  the  deed  to  be  null 
and  void.     If  this  finding  was  sustained  by  the  evidence,  the 
cretlitor  could  not  complain  that    the  verdict  for  the  debt 
which  was  found  due,  did  not  also  grant  a  foreclosure  to  the 
extent  of  the  land  that  was  included  in  the  mortgage  before 
alteration :    Code,  section  2852 ;    see   ]Vheat  vs.  Arndij  36 
Georgia,  479.     The  fact  that  the  debtor,  believing  he  could 
not  re<leem  the  land,  had  surrendered  the  obligation  to  reoan- 
yev  before  he  ascertaineil  that  the  alteration  had  been  made, 
does  not  affect  the  case.     Relief  will  be  granted  in  such  cases 
of  mistake  or  ignorance  as  this:  Code,  sections  3117,3125, 
3126.     This  being  so  it  is  not  necessary  to  discuss  the  excep- 
tion taken  to  the  charge  of  the  court. 

3.  The  evidence  in  the  case  was  conflicting.  It  was  exclo- 
si  vely  the  province  of  the  jury  to  pass  upon  it.  There  is  tes- 
timony directly  supporting  the  verdict,  and  when  that  is  so, 
it  would  require  a  strong  case  of  an  abuse  of  discretion  on  tw 
part  of  the  judge  who  refused  to  set  the  verdict  aside  to  au- 
thorize this  court  to  grant  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence. 

Judgment  affirmed. 
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HY  JoHNSOX,  plaintiff  ill  error,  V8,  Jons  Qdin,  adminis- 
trator, ck'fendant  in  error. 

LOD  3393  of  the  Code  iras  intended  to  allow  the  plaintiff  to  recover 
an  action  on  an  account,  such  an  amount  thereof  as  he  was  justly 
d  equitably  entitled  to,  either  under  a  special  agreement  to  pay  the 
lount  charged,  or  so  much  as  the  goods  or  services  rendered  were 
isonably  worth,  without  regard  to  the  technical  rules  of  pleading,  or 
3  evidence  applicable  to  a  special  contract  or  a  quantum  meruit, 

leading.  Contracts.  Before  Judge  James  Johnsox.  Mas- 
?e  Superior  Court.     May  Term,  1874. 

'*or  the  facts  of  this  case,  see  the  decision, 

r.  E.  Thomas,  for  plaintiff  in  error. 

L  J.  Moses,  for  defendant. 

Varner,  Chief  Justice. 


^L" 


his  was  an  action  brought  by  the  plaintiff  against  the  de- 
iant  on  an  account,  in  the  statutory  form,  with  a  bill  of  par- 
ilars  annexed,  in  which  it  is  stated  that  the  defendant's  in- 
ate  was  indebted  to  the  plaintiff  for  wages  as  house-keeper, 
'k,  laundress,  and  seamstress,  at  §40  00  per  month,  from 
I  12th  May,  1868,  to  29th  of  August,  1871,  §1,680  00. 
itlietrial  the  plaintiff  proved  by  two  witnesses  that  the  de- 
idant's  intestate  agreed  to  pay  the  plaintiff  §40  00  per  month 
'  her  services.  The  plaintiff  also  offered  to  prove  at  the 
rf  the  value  of  her  services,  which  the  court  refused  to  allow 
f  todo.  The  jury,  under  the  charge  of  the  court,  found  a 
f^ict  for  the  defendant.  A  motion  was  made  for  a  new  trial 
the  groand  that  the  court  erred  in  refusing  to  allow  the 
Wntiff  to  prove  the  value  of  her  services ;  and,  on  the  fur- 
^groundy  that  the  court  erred  in  charging  the  jury,  that  if 
8  contract  to  pay  §40  00  per  month  has  been  proved,  then 
^  most  recover  on  that  contract,  but  if  the  contract  set  out 
'  the  plaintiff  has  not  been  proved  to  have  been  made,  no 
•tter  how  meritorious  her  services  may  have  been,  she  can- 
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not  recover  in  this  action.     The  questions  presented  in  the  ^^ 
cord  necessarily  involves  the  proi>er  construction  and  interp  -» 
tation  to  be  given  to  that  partof  theactof  1847,  which  is  fe  « 
bodied  in  the  section  3393  of  the  Code.     We  all  underst^m.  i 
the  common  law  rule  of  pleading,  as  modified  by  our  judi<2?i 
ry  act  of  1799,  as  the  court  below  apjKjars  to  have  understoo 
it,  but  is  that  rule  to  l>e  observed  and  made  applicable  to  a, 
action  on  an  account  like  the  one  l)efore  us  ?     What  was  the 
object  and  intention  of  the  general  assembly  in  passing  theac^ 
of  1847  in  relation  to  an  action  on  an  account?     It  seems  to 
us  that  it  was  intended  to  abolish  the  common  law  rule  of 
pleadiug,  which  had  heretofore  obtained  in  this  state,  and  to 
allow  the  plaintiff  to  exhibit  a  bill  of  particulars  of  his  or  her 
account,  and  to  prove  at  the  trial  either  a  special  agreement 
to  pay  the  amount  charged,  or  what  the  goods,  or  services, 
were  reasonably  worth.     In  other  words,  the  act  was  intended 
to  allow  the  plaintiff  to  recover,  in  an  action  on  au  account, 
such  an  amount  thereof  as  he  was  justly  and  equitably  entitled 
to  recover,  either  under  a  special  agreement  to  pay  the  amount 
charged,  or  so  much  as  the  goods  furnished,  or  services  ren- 
dered, were  reasonably  worth,  without  regard  to  the  technical 
rules  of  pleading,  or  evidence,  applicable  to  special  contracts, 
or  a  quantum  meruit.     If  the  statute  does  not  mean  tliat,  we 
are  unable  to  understand  what  it  does  mean.     The  act  is  en- 
titled an  act  "  to  simplify  and  curtail  pleadings  at  law,"  and 
the  simpliciti/  of  the  act  is,  that  it  abolishes  all  distinction  id 
pleading  and  proof  in  an  action  on  an  account,  with  a  bill  of 
particulars  annexed,  between  a  special  agreement  to  pay  tbc 
amount  (charged,  and  what  the  goods,  or  services,  were  rea- 
sonably worth.     The  plaintiff  may  prove  either,  or  both,  and 
then  the  jury  may  find  such  a  verdict  as   they  may  think 
proper  under  the  evidence;  and  such  appears  to  have  beenth^ 
interpretation  of  that  act,  by  this  court,  in  the  following  cases  J 
Oanieron  vs.  Moore,  10  Georgia,  368  ;  Hancock  vs.  Ross,  18 
Ibid.,  364 ;  Roberts  &  Hughey,  vs.  Harris,  32  1  bid.,  542!  In 
our  judgment,  the  court  erred  in  rejecting  the  evidence  of- 
fered at  the  trial  to  prove  the  value  of  plaintiff's  services,  and 
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|ing  the  jury,  as  herein l>efore  set  forth,  as  contained  in 

»r(l.  ^ 

;he  jiitlgnicnt  of  the  court  below  be  reversed. 


G.  Bailie,  executor,  plaintiff  in  error,  vs.  Thomas  J. 
Kinchley  et  al.j  defendants  in  error. 

I  contained  the  following  clause  :  '^I  direct  all  my  jnst  debts  to 
d,  and  to  enable  this  to  be  done,  as  well  as  for  the  purpose  of 
;ing  and  distributing  my  estate,  my  executors  or  the  survivor,  or 
e  that  may  qualify,  are  authorized  to  se/Z,  exchange  or  otherwise 
e  of,  any  portion  or  all  of  my  estate. *'     Testator  was  a  cotton 

and  according  to  the  testimony  of  one  witness,  one  of  the  ex- 
B  obtained  money  for  the  use  and  benefit  of  the  estate  from  the 
lant,  and  deposited  certain  notes  belonging  lo  the  estate,  of  no 
r  value  than  the  amount  advanced,  as  collateral : 
at  the  notes  so  pledged  cannot  be  recovered  by  the  other  ezecu- 
m  the  defendant  who  made  the  advance,  if  the  jury  credit  the 
8  ginng  such  testimony,  and  it  was  for  the  jury  to  decide  where 
ttimony  was  conflicting. 
35  not  affect  the  right  of  the  defendant,  that  the  executor  who  re- 

the  money  did  not  use  it  f^r  the  bciieBt  of  the  estate  he  repre- 
1,  provided  the  money  was  advanced  in  good  faith. 
6  one  of  the  parties  to  tb^  suit  introduces  in  evidence  the  judg- 
of  a  court  in  some  matfer  that  may  be  relevant,  ir.  is  not  error 
e  court  to  permit  the  other  to  introduce  the  whole  record,  unless 
ear  that  the  other  portion  is  irrelevant  and  may  injure  the  party 
ing. 

ir  section  428<>,  Codo,  this  court  cannot  award  damages  in  favor 
lefendant  in  error  who  was  also  defend»int  in  the  court  below  in 
ion  of  trover,  and  who  obtained  a  verdict  only  for  costs. 

1.     Executor  and  administrator.     Collateral  security. 

ice.    Practice  in  the  Supreme  Court.    Damages.    Before 

Gould.     City  Court  of  Augusta.     November  Term, 

les  G.  Bailie,  as  executor  of  Harper  C.  Bryson,  deceased, 
bfc  trover  against  Thomas  J.  Kinchley  and  John  T. 
nakei  for  certain  notes  hereinafter  mentioned.  The  de- 
lta pleaded  the  general  issue. 
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The  facts  of  the  case  were  as  follows:  Oa  3<l  June,  18 
James  G.  Bailie  and  William  Bryson,  the  laUer  a  son  of  t 
tator,  qualified  as  executors  on  the  estate  of  Harper  C,  ttiyge^ — - 
whose  will  contained  the  following  clause: 

"I  direct  all  my  just  debts  to  be  paid,  and  to  enable  t 
to  be  done,  as  well  as  for  the  purpose  of  managing  and 
tributing  my  estate,  my  executors  hereinafter  to  be  named^ 
the  survivor,  or  the  one  that  may  qualify,  are  authorizerl 
sell,  convey,  exchange,  or  otherwise  dispose  of,  any  portio 
all  of  my  estate." 

Among  the  assets  of  the  estate  was  a  note  (secured  by  m 
gage)  made  by  Joseph  Moffatt,  trustee,  for  $740  96,  dated  4  t:b 
September,  1871,  and  due  1st  January,  1872,  payable  to  U. 
C.  Bryson  or  l^earer,  and  a  note  made  by  said  MoflGitt,  trus- 
tee, and  Belia  Moffatt,  for  $100  00,  dated  4th  September, 
1871,  and  due  at  four  months,  payable  to  order  of  H.  C.  Bry- 
son.    After  the  maturity  of  these  notes,  to-wit:  on  or  abat^' 
the  29th  November,  1872,  these  notes  and  the  mortgage  weT^ 
turned  over  to  Kinchley  by  William  Bryson  without  ar»J 
written  transfer,  as  collateral  security  for  the  loan  of  $lfi90* 
The  capacity  in  which  said  loan  and  transfer  was  made  is  ^^ 
dispute,  and  the  evidence  thereon  conflicting,  plaintiff  co«^" 
tending  that  William  Bryson,  in  such  transaction,  acted  as  ^" 
individual,  and  defendants  contending  that  he  acted  as  exec*^" 
tor.     William  Bryson  testified  that  he  borrowed  the  sum  ^' 
$1,000  00  from  Kinchley  in  his  individual  capacity  and  iiO^ 
as  executor ;  that  the  money  obtained  from  Kinchley  was  t^O^ 
intended  to  be  used  for  the  benefit  of  the  estate,  an<l,  in  poio^ 
of  fact,  was  not  so  used,  but  was  applied  to  his  indi vidua' 
use;  that  witness  was  a  member  of  the  firms  of  C.  A.  Withers 
&  Company,  Savannah,  Georgia,  and  of  C.  Campbell  &  Com- 
pany, Augusta,  Georgia,  and  that  his  main  business  at  tiin« 
of  the  loan  was  buying  and  selling  cotton  on  account  of  said 
firms,  and  that  the  loan  in  question  was  procured  by  him  as  an 
individual  and  not  as  executor,  and  that  he  did  not  tell  Eincb- 
ley  the  money  was  to  be  used  for  the  estate,  and,  in  point  of  fict 
it  was  not  so  used.    That  Harper  C.  Bryson  was  a  cotton  fio- 
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or  many  years,  and  his  estate  consisted  in  part  of  accounts 
as  cotton  faoilor;  that  he  does  not  think  the  check  is  in  his 

■ 

Writing,  but  thinks  the  note  is ;  that  he  is  not  sure  his 
I  to  Kincliley  was  given  the  same  day  the  money  was  ob- 
ed  or  afterwards. 

he  following  written  evidence  was  introduced,  to-wit:  a 
t  sent  by  William  Bryson  to  said  K  inch  ley,  prior  to  the 
i:  *' Enclosed  I  send  you  a  check  filled  up  for  the  amount 
ch  you  can  sign,  if  you  will  let  me  have  the  loan  of  the 
unt  I  ask  for.  You  need  have  no  fear  of  not  getting  the 
ley  when  you  want  it.     It  will  oblige  me  very  much. 

"  W.  B." 

he  check  referred  to  is  in  the  following  words: 

"Augusta,  Georgia,  29th  November,  1872. 
Merchants'  and  Planters'  National  Bank,  pay  to  check 
thousand  dollars  ($1,000  00.)     Thos.  J.  KixNCHLEY." 

end  the  following  note : 

"Augusta,  Georgia,  29th  November,  1872. 
$1,000  00.     Thirty  days  after  dat€  I  promise  to  pay  Thos. 
Cinch  ley,  or  bearer,  one  fliousand  dollars,  value  received. 

"  Wm.  Bryson." 

iCtters  testamentary  granted  to  James  G.  Bailie  and  Wil- 
1  Bryson  3d  of  June,  1872,  by  the  ordinary  of  Richmond 
oty. 

Wer  of  the  ordinary  of  Richmond  county,  vesting  the 
management  of  the  estate  in  James  G.  Bailie,  dated  9th 
ril,  1873. 

Clause  of  the  will  above  quoted. 

^etition  of  Can)line  A.  Bryson,  a  legatee,  to  have  the  ex- 
tors  of  Harper  C.  Bryson  removeil,  was  introduced  by  de- 
cant over  the  objection  of  plaintiff. 

'obn  T.  Shewraake  testified  that  he  held  the  notes  and 
^S>go  iQ  question  at  the  time  suit  was  commenced  and  at 
>  present  time^  as  attorney  for  Thomas  J.  Kinchley,  and 
Vol.  Ml.  8:^. 
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that  a  proper  demand  had  been  made  by  plaintiff  upon  },jj 

for  them  before  the  commencement  of.  this  suit,  and  tha  ^^m(  j^ 
as  such  attorney,  and  for  himself,  had  refiise<l  to  give  then^^-ij  m, 

Defendants  introduced  Thomas  J.  Kinchley,  who  tes»"     tiSef] 
as  follows:  William  Bryson  sent  several  times  to  him  to   -    ^^^^ 
row  money,  whic^h  he  refused  to  loan;  Bryson  then  came        liifjj^ 
self,  and  said  he  needed  $1,000  00  to  settle  or  collect  a  -^lajuj 
or  account  of  the  old  man,  meaning  Harper  C.  Brysor^  ;  qq 
old  customer  owed. an  account  and  wanted  a  further  advaz/cp 
and  Bryson  could  collect  all  if  he  could  advance  and  takerte 
man's  cotton  ;  Bryson  offered  the  cotton  as  security  ;  he  then 
left  and  a  little  negro  boy  brought  ^^vitness  the  note  enclosing 
the  check  ;  witness  signed  the  checK^  on  getting  the  check 
back  from  the  bank  he  saw  no  name  )ui  it  but  his  own;  he 
then  ^^'ent  to  Bryson  and  said,  he  (witnete)  had  no  writing  to 
b'.iow  Bryson  had  got  the  money,  and  Bn'son  gave  him  hi* 
note  as  such  writin<x  :  witness  told  BrysonVto  take  back  the 
Moffatt  notes  and  mortgage  and  pay  him  his'.money;  Bryson 
said  to  hold  on  to  those  securities,  he  would  "isoon  (wiy;  tb»3 
was  a  day  or  so  after  witness  signe<l  the  check  ;  the  Mofo*^ 
notes  were  sent  to  witness  by  Bryson  within  less  t7)an  an  boi^^ 
after  witnass  signed  the  check;  witness  would  not  have  loau*^ 
Bryson  the  §1,000  00  as  an  individual,  or  on  his  nole. 

A.  F.  Austin  testifie<l  as  follows:     He  was  a  clerk  wi*** 
William  Bryson  for  several  months  prior  to  December  8, 18  '  '^^ 
at  which  time  he  ceased  to  be  in  his  employ ;  his  business  x^^^ 
to  keep  his  books;  William  Bryson's  business  was  settli^^ 
up  the  estate  of  H.  C.  Bryson,  and  doing  some  cotton  busin*^^^'^ 
himself;  Mr.  Bryson  handed  him  $1,000  00,  and  told  lii^ 
to  credit  Dr.  Kinchley  with  it;  part  of  the  money  was  »- 
that  day  in  the  ordinary  course  of  business  ;  remembers 
Kinchley's  asking  for  his  money,  and  William  Bryson  tdH*^^ 
him  to  hold  on  to  the  papers,  meaning  the  Moflat  notes. 

Joseph  Austin  testified  that  he  succeeded  A,  F.  Austin  ^ 
clerk ;  that  Mr.  Bryson  told  him  his  business  was  mndi^S 
up  the  estate  of  H.  C.  Bryson ;  that  William  Bryson  A'^ 
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some  cotton  business  of  his  own,  but  not  much  ;  that  the  bulk 
of  the  business  was  with  old  customers. 

The  jury  found  for  the  defendants.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit : 

1st.  Because  the  court  committed  error  in  charging  that 
William  Bryson,  as  executor,  had  power,  under  the  terms 
of  the  will  of  Har|)er  C.  Bryson,  to  dispose  of  the  assets  of 
said  estate  at  private  sale,  or  to  borrov/  money  for  the  use  of 
said  estate,  as  testified  to  by  the  defendant,  and  pledge  the 
notes  and  mortgage  for  which  suit  was  brought  as  security  for 
the  payment  of  such  borrowed  money. 

2d.  Because  the  court  committed  error  in  charging  that  if 
rbomas  J.  Kincidey  acteil  in  good  faith  in  loaning  the  money 
bo  William  Bryson,  it  made  no  difference  whether  or  not 
Ihe  latter  acted  in  good  faith;  thus  making  no  discrimination 
between  the  representative  and  individual  capacity  of  bc.id 
William  Bryson,  whereby  the  jury  w^ere  le<l  to  believe  that  if 
Kinchley,  in  good  faith,  loaned  the  money  to  William  Bryson 
•san  individual,  and  not  as  an  executor,  still  Kinchley  could 
r^in  the  assets  of  said  estate  placed  in  his  hands,  as  collateral 
■ecurity  for  such  loan  to  William  Bryson  individually. 

3d.  Because,  over  objection  of  plaintiff*'s  counsel,  the  court 
•Emitted  in  evidence  a  petition  filed  by  Caroline  A.  Bryson 
u»  the  court  of  ordinary,  to  have  the  executors  of  Harper  C. 
"lyson  removed,  the  same  being  irrelevant  to  the  point  in 
■Wie,  and  calculated  to  cloud  the  minds  of  the  jury. 

4th.  Because  the  jury  returned  a  verdict  decidedly  and 
^'Ongly  against  the  weight  of  the  evidencCj  the  testimony  of 
'William  Bryson  being  supported  by  written  evidence  as  well 
*  the  surrounding  circumstances,  and  being  rebutted  alone 
■^  the  testimony  of  Kinchley,  a  party  in  interest,  as  to  the  ca- 
WcUy  in  which  the  loan  was  made. 

The  motion  was  overruled,  and  plaintiff*  excepted. 

When  the  case  was  called  in  the  supreme  court,  counsel 
**  Kinchley  moved  that  ten  per  cent,  damages  on  $840  96, 

,  aggr^ate  principal  of  the  notes  in  controversy,  be  awarded 
'*^ij  on  the  ground  that  the  writ  of  error  was  sued  out  fot 


t 
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delay  only.     The  court  disposes  of  this  motion  iu  the  fourth 
head-note. 

J.  E.  Harper  &  Brother,  for  plaintiff  in  error. 

Salem  Dutcher,  by  brief,  for  defendants. 

Trippe,  Judge. 

1.  The  terms  used  in  the  will  conferring  powers  on  the  ex- 
ecutors, were  very  strong  and  broad,  to- wit:  "I  direct  all  my 
just  debts  to  be  paid,  and  to  enable  this  to  be  done,  as  wellas 
for  the  purpase  of  managing  and  distributing  my  estate,  my 
executors,  or  the  one  that  may  qualify,  are  authorized  io  sdl, 
exchange,  or  otherioise  dispose  of,  any  portion  or  all  of  my  es- 
tate." These  words  are  certainly  as  strong  as  those  in  the 
will,  the  construction  of  which  arose  iu  the  case  of  3Iattoxti. 
Eberhart,  38  Georgia,  581.  As  in  that  case,  other  features 
in  the  will  were  taken  as  aiding  in  the  construction  of  the 
terms,  "  sell  or  exchange,"  so  there  are  others  which  may  be 
considered  in  this.  Here  there  are  the  additional  words,  "or 
otherwise  dispose  of,"  *'  for  the  purpose  of  managing,"  etc  I* 
was  also  proveil  that  the  testator  was  a  cotton  factor,  and  that 
the  condition  of  his  business  probably  required  just  such  a 
transaction  as  this  was  with  the  defendant,  to  raise  money. 
Indeed,  the  defendant  testified  that  such  an  emergency  &^ 
occur,  and  was  the  foundation  of  the  arrangement  that  vas 
made.  We  think  the  words  of  the  will,  the  situation  of  the 
testator  as  to  his  business  at  his  death,  and  the  principle assertrf 
in  the  decision  of  Maitox  vs.  Ebei^Juirtj  supra,  sustain  the  ru- 
ling of  the  court  on  this  point.  It  is  true,  tlie  testimony  ou  the 
facts  touching  this  question  was  conflicting.  The  defendant 
positively  states  them  to  be  such  as  will  support  the  verdict* 
It  was  for  the  jury  to  decide,  and  in  such  a  case  this  court  «^ 
not  interfere  unless  a  clear  case  of  abuse  of  discretion  isshoffo* 

2.  If  the  defendant  acted  in  good  faith  in  the  matter,  he»* 
not  responsible  because  the  executor  himself  failed  in  his  duty. 
A  regular  purchaser  of  property  from  the  representative  of*** 
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tote,  is  not  bound  to  see  that  the  representative  does  not  ap- 
•opriate  the  money  paid  to  his  own  use.  Nor  is  one  who 
lys  him  a  debt,  or  otherwise  legally  deals  with  him,  affected 
'  the  defiuilt  of  the  executor  or  administrator,  as  to  his  action 
reference  to  what  may  thus  go  into  his  hands. 

3.  Plaintiff  introduced  in  evidence  the  judgment  of  the 
urt  of  ordinary,  whicli  vested  the  sole  management  of  the 
tate  in  the  hands  of  the  other  executor,  the  plaintiff  in  error, 
lis  was  after  both  had  qualified  and  acted  as  such,  and  after 
e  transaction  had  cxx^urred  which  brought  about  this  suit, 
le  defendant  offered  the  petition  of  the  applicant  (one  of  the 
^tees,)  on  which  that  order  was  granteil.     This  was  objected 

by  plaintiff  and  the  objection  overruled.  We  do  not  see 
»w  this  could  have  damaged  the  plaintiff.  Our  attention 
la  called  to  nothing  in  it  which  could  have  that  effect.  Bo- 
les, it  simply  made  the  record  complete  as  to  the  whole  pro- 
edings  on  which  a  judgment  was  founded. 

4.  Counsel  for  defendant  in  error  urged  in  the  argument 
at  the  defendant  was  entitled  to  damages  under  section  4286 
'the  Cotle.  That  section  says  :  "  Ten  per  cent,  damages  may 
5  awarded  by  the  supreme  court  ui>on  any  judgment  for  a 
im  certain,  which  has  been  carried  to  said  court  and  there 
firmed  ;  providedj  in  their  opinion,  the  cause  was  taken  up 
)r  delay  only,"  etc.    This  was  an  action  of  trover.    There  was 

general  venlict  for  the  defendant,  for  cost,  without  saying 
oything  as  to  the  purpose  for  which  the  case  was  brought 
lere.    This  is  not  one  in  which  damages  can  be  given. 

Judgment  affirme<1. 
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F.  J.  Spain,  administrator,  plaintiff  in  error,  vs.  W. 

Beach  &  Sox,  defendants  in  error. 

W.  H.  Beach  &  Sox,  plaintiffs  in  error,  vs.  F.  J.  Spain,  :^ 

ministrator,  defendant  in  error. 

1.  A,  the  agent  of  B,  having  in  hand  certain  money  belonging  to  B  ^ 
posited  it  in  bank  to  his  own  credit,  he  having  already  a  credit  t.  1-^ 
to  himself,  whereupon  a  creditor  of  A  garnished  the  bank.  B  fi\«», 
claim  affidavit  and  bond  under  the  act  of  1871,  Code,  sections  <$Sn 
8543,  and  his  monf>y  was  paid  him  on  A's  check.  A  dissolved  t. 
garnishment  in  the  usual  mode,  and  got  the  balance  on  his  own  ch^eclr 

Heldf  that  B  might  assert  his  right  to  the  money  in  this  way. 

2.  The  claim  affidavit  was  a  sufficient  traverse  of  the  ganii sheets  answer, 
which  merely  set  forth  A^s  account,  and  that  the  money  had  been  pnid 
out  aft«r  the  filing  of  the  claim,  and  after  A's  dissolution  of  the  gar* 
nishment. 

8.  The  plaintiff  in  the  garnishment  proceedings  had  no  right,  after  « 
finding  by  the  jury  for  B  on  the  claim,  to  any  judgment  on  B's  hood. 
His  remedy  for  the  balance  of  the  money  was  by  a  judgment  agtinst 
A,  and  his  security  on  his  bond  to  dissolve  the  garnishment. 

Garnishment.   Claim.    Debtor  and  cre<litor.    Before  Judge 
GiBSOX.     Chatham  Superior  Court.     February  Term,  1874. 

F.  J.  Spain,  as  administrator  upon  the  estate  of  J.  "• 
Spain,  deceased,  held  a  judgment  against  one  Adam  DiiteO" 
hofcr.  Garnishment  proc^ess  was  issued  thereon,  and  was  serve" 
on  Wallace  Cumming  &  Company.  Under  the  provisions 
of  the  act  of  December  14th,  1871,  W.  H.  Beach  &  Son 
entered  a  claim  for  §1,002  50,  it  being  a  portion  of  the 
amount  held  by  the  garnishees.  Tliis  sum  was  paid  ^<^ 
claimanls  on  the  chec^k  of  Dutenhofer.  Subsequently  the  W' 
ter  dissolved  the  garnishment,  and  received  on  his  own  checK 
$336  24,  the  balance  in  the  hands  of  Cumming  &  Company* 
The  garnishees  answered  that  they  were  bankers  in  the  city  ol 
Savannah  ;  that  at  the  time  of  the  service  of  the  Tffbresaid  pro* 
cess  of  garnishment  upon  them,  there  was  to  the  credit  oi 
Adam  Dutenhofer,  in  their  hands,  on  general  deposit  account, 
the  sum  of  Si, 338  74;  that  this  sum  had  since  been  dra^" 
out  on  his  check,  in  the  manner  hereinbefore  indicated,  to-^*^* 
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laim  of  Beach  &  Son,  and  the  dissohition  of  the 
ent  by  Dutonliofcr.  This  answer  was  never  traversed, 
the  call  of  the  claim  c*ase,  plaintiff  moveil  for  a  judg- 
the  claim  bond,  there  being  uo  traverse  of  the  answer 
ruishec.     This  motion  was  overruled,  and  plaintiff 

he  objection  of  plaintiff,  claimants  introduced  testi- 

3wing  the  following  facts:  On  the  day  of  the  service 

)cess  of  garnishment,  claimants  entrusted  Dutenhofer 

•aft  on  New  York  belonging  to  them,  to  have  dis- 

br  their  benefit,     lie  discounteil  said  pa)>er,  and  re- 

jrefor,  in  currency,  §1,002  50,  which  he  deposited  with 

5  &  Company  to  his  own  credit.     He  gave  a  check 

imants  for  this  amount,  but  it  was  not  presented  for 

until  after  the  service  of  tlie  process  of  garnish  men  t, 

was  believed  to  have  been  given  before. 

urt  charged  the  jury,  "that  if  they  believed  that  the 

ounted  by  Dutenhofer  was  the  property  of  W.  H. 

Son,  then  the  money  placed  in  the  banking  house 

imming  <fe  Company  by  Dutenhofer,  arising  from 

>f  said  draft,  was  subject  to  be  claimed  by  \V.  H. 

Son.,  and  the  claim  was  good  as  to  the  §1,002  50  so 

the  bank  by  Dutenhofer,  it  being  the  money  of  W. 

&Son." 

•y  found  for  the  claimants  »is  to  the  SI, 002  50.  Where- 
plaintift*  mo  veil  for  a  new  trial,  because  of  alleged 
lie  court  in  overruling  the  aforesaid  motion,  in  the 
i  of  testimony  as  above  stated,  and  in  it^  charge. 
3n  was  overruled,  and  the  plaintitf  excepted, 
he  rendition  of  the  verdict  aforesaid,  plaintiff  moved 
owed  to  enter  judgment  on  the  claim  bond  for 
the  balance  admitted  to  have  been  in  the  hands  of 
ihees  over  the  sum  claimed.  This  the  court  allowed, 
lan ts  excepted. 

XorW'OOD  ;  IIenky  ]{.  Thompkins,  for  plaintiff  la 
he  first  case,  and  for  defendant  in  the  second. 
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Hartridgr  &  Chisolm,  for  defendants  in  error  in  the  first 
case,  and  for  plaintiifs  in  the  second. 

McCay,  Judge. 

1.  It  IS  unquestionably  true  that  under  the  authorities  a 
deposit  of  money  on  general  deposit  in  a  bank  is  a  foantotbe 
bank  by  tlie  depositor,  and  is  not  distinguisliable  by  any  clear 
mark  from  an  ordinarj^  loan  of  money  by  one  man  to  another, 
payable  on  demand.     But  in  this  case  the  depositor  was  not 
the  owner  of  the  money.     He  had  got  it  only  a  few  hours  be- 
fore as  the  agent  of  the  claimant;  he  held  it  as  such  agent, 
and  it  is  clear  from  the  testimony  that  he  did  not  intend  to 
appropriate  it  to  his  own  use,  but  simply  left  it  on  deposit, 
temporarily,  for  convenience  and  safety.     In  other  words,  he 
lent  the  money  to  the  bank  as  the  agent  of  the  claimant 
though  he  did  not  disclose  to  the  bank  that  he  was  acting  as 
such  agent.     In  such  cases,  to-wit :  where  an  agent  makes  a 
simple  contract  for  the  benefit  of  his  principal,  though  he  act 
in  his  own  name  and  do  not  disclose  that  he  is  acting  as  agentr 
either  the  principal  or  the  agent  may  sue,  even  at  law,  on  the 
contract:  Code,  2197  qnd  2204.     This  doctrine  is  fully  dis- 
cussed in  the  case  of  Sims  vs.  Bond,  5  B.  &  Ad.,  389,  which 
case  was,  in  some  respects,  very  like  this.     The  court  tlier« 
held  that  the  principal  could  not  sue,  but  it  was  put  on  the  dis- 
tinct ground  that  the  depositor,  who  was  one  of  a  firm  to  which 
the  money  belonged,  and  who  was  dead  at  the  time  of  bring* 
ing  the  suit  by  the  survivor,  did  not  appear  to  have  been  a^" 
in(7  for  the  firm  in  making  the  deposit.     He  had  a  right  t<^ 
apply  the  money  to  his  own  use,  and  nothing  appeared  t^ 
show  that  he  did  not  so  intend.     So  in  the  case  of  Tassel  r** 
Cooper,  9  C.  B.,  509.     The  deposit  was  evidently  a  convcr^ 
sion,  and  so  intended.     These  cases,  too,  were  both  cases  *^ 
law.     The  rule  is  far  broader  in  chanc*ery.     Equity  looks  to 
the  truth  of  a  case,  and  will  follow  a  trust  through  all  i^ 
windings,  so  long  as  it  is  poasible  to  trace  it:  2  Story  E.,se<^ 
tion  1259.     The  case  of  Pennel  vs.  Deffel,  23  Eng.  Lawan<* 
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Equity,  460,  was  a  case  of  a  clepojsit  by  a  trustee  of  trust  funds 
in  a  bank  to  his  own  credit.  Tlie  trustee  had  in  bank  other 
deposits  of  his  own,  and  on  the  books  of  the  bank  there  was 
no  distinction,  yet  the  court  held  that  the  true  owner  could 
follow  the  fund.  As  each  check,  when  paid,  was  a  charge  on 
the  deposits  in  the  order  in  which  they  were  made,  it  was  pos- 
sible to  tell,  by  comparing  the  dates  of  the  deposits  and  the 
cheeks,  whether  or  not  the  trust  fund  was  still  there.  What 
one  could  do  by  filing  a  bill  he  may  do  here,  by  proceeding 
at  law. 

This  very  question  has  been  elaborately  discussed  in  Penn- 
sylvania.    A  case  was.  read  and  relied  on  in  the  argument, 
to-wit :  the  case  of  Jackson  vs.  The  Bank  of  the  United  States, 
10  Barr.,  61,  which  seems  at  first  sight  to  be  contrary  to  what 
Vfe  now  hold.     But,  upon  close  inspection,  it  will  be  found 
that  this  is  not  true.     That  c*ase  went  on  the  ground  of  es- 
toppel, to-wit:  that  the  bank  could  not  be  permitted,  after 
the  summons  of  garnishment  was  served,  to  pay  the  money 
out  to  the  depositor  and  then  set  up  that  the  depositor  was 
only  an  agent.     The  bank  was  estopped  by  its  own  books. 
The  true  owner  was  not  a  party  to  the  litigation.     Had  he 
been  there,  the  court  clearly  intimated  that  they  would  have  re- 
spected his  rights.     Subsequent  cases  in  the  same  state,  to-wit ; 
Stair  V8.  York  Xat.  Bank,  5,  P.  F.  Smith,  364;  F.  &  M. 
Bank  vs.  King,  57  Penn.,  206 ;  Frazier  vs.  The  Erie  Bank, 
8  Watts  and  Sergeant,  18,  while  they  recognize  the  case  in  K 
Barr.,  61,  a  good  law,  under  its  special  facts,  lay  down  the 
"*^«d  doctrine  that  if  an  agent  deposit  the  money  of  his  princi- 
pal  in  bank  in  his  own  name,  not  disclosing  his  principal,  the 
truej  owner  may  sue  in  his  own  name  and  recover  it.      In  the 
*^t;  case,  which  was  in  its  facts  almost  the  counterpart  of  the 
**^^^  at  bar.  Judge  Strong  discusses  the  whole  subject,  anc 
^ys  down  the  rule  as  we  understand  it.     It  may  be  fairl) 
**^^,  too,  that  the  act  of  1871,  under  which  this  proceeding  h 
^ten,  seems  to  have  almost,  in  terms,  contemplated  a  case  lik^ 
***^  present.     The  language  is  "  property  or  money'' :  sectior 
^*      Again,  section  3  says  :  *'  the  claimant  of  any  fund  or  pro 
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perty."     Again,  section  2  :  the  garnishee  shall  "  pay"  over 
deliver.     But,  independently  of  tliese  expressions,  which 
template  clearly  something  more  than  a  special  deposit, 
think  that  under  that  provision  of  our  Code  which  declj 
that  a  party  shall  not  l>e  compelled  to  go  into  equity,  but  maj 
proceed  at  law  if  he  think  fit,  we  should  apply  the  princjpJc^ 
laid  down  in  Pennel  vs.  DefiTcl,  23,  E.  L.  &  E.  Reps.    Same 
case,  4  DeG.  M.  &  G.,  389.    Judge  Strong,  in  the  case  in 
67  Pennsylvania  State  Reports,  says,  finally  :  "  A  deposit  in  a 
bank,  then,  does  not  change  the  property  in  trust  funds  de- 
posited by  a  trustee.     The  trustee  may  become  a  creditor  of 
the  bank,  but  he  holds  the  contract  in  trust,  aa  he  held  the 
money  before.    It  is  not  applicable  to  the  payment  of  his  debts 
to  a  general  creditor,  and  a  creditor  who  attaches  the  debts 
due  from  the  bank  to  him  can  be  in  no  better  condition  than 
the  depositor.     At  most  he  becomes  a  statutory  assignee  of  a 
naked  legal  right  with  the  beneficial  ownership  in  another. 
And  this,  we  think,  is  specially  applicable  to  the  general  prin- 
ciples of  our  law,  which  recognizes,  even  at  law,  a  perfect 
equity  as  the  same  thing  as  a  legal  right. 

2.  The  act  of  1871,  under  which  this  proceeding  was  had; 
has  not  been  before  this  court  for  construction.  It  introduces 
a  new  method  of  proceeding,  and  not  unnaturally  there  will 
arise  eases  coming  within  its  scope,  when  its  provisions  will 
be  acknowledged,  and  when  it  will  be  the  duty  of  the  courts 
to  administer  its  spirit  rather  than  its  letter.  It  is  contended 
in  this  case  that  as  there  was  no  traverse  of  the  garnishees 
answer,  the  plaintiff  was  entitled,  by  the  terms  of  the  claim- 
ant's  bond,  to  a  judgment  for  the  full  amount  in  the  ga^ 
nishee's  hands.  According  to  the  letter  of  the  act,  the  claim- 
ant, in  the  first  instance,  is  not  required  to  make  any  affidavit* 

• 

And  if  he  does  not  do  this,  a  traverse  by  him  of  the  garm* 
shoe's  answer,  if  the  garnisiiee  admits  he  has  effects,  would 
seem  to  be  necessary  in  order  to  get  an  issue.  In  this  case 
the  claimant  made  an  affidavit  when  he  fileil  his  bond,  which 
is  certainly  more  in  harmony  with  our  claim  laws.  Il^ 
garnishee  states  the  facts.     The  truth  is,  he  had  nothing  m    , 
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at  the  filing  of  the  answer,  since  he  had  paid  it  out,  as 
aw  required  him  to  do.  The  affidavit  of  the  claimant 
3n  file  denying  that  the  money  in  the  garnishee's  hands 
:he  property  of  the  defendant.     That  was  tendering  an 

to  any  statement  the  garnishee  might  make  as  to  the  title 
le  defendant.  And  section  3  of  the  act,  which  provides 
the  ]>laintiff  shall  have  judgment  against  the  claimant 

any  amount,  or  the  value  of  any  pro|)erty,  found  in  the 
s  of  the  garnishee  Ihble  to  the  operation  of  the  said  sum" 
\ "  would  seem  to  be  the  kev  to  the  whole  matter,  and  to 
le  more  accurately  the  meaning  of  the  condition  of  the 
I.  We  think,  therefore,  that  the  affidavit  of  the  claimant 
sufficient  traverse  of  the  garnishee's  answer,  if  it  in  fact 

a  traverse,  only  stating  as  it  does  the  facts,  without  as- 
ng  who  is  the  true  owner.  Substantially,  the  affidavit  of 
claimant  makes  an  issue  with  the  answer,  and  we  hold 
the  court  was  not  in  error  in  refusing  the  judgment  asked 
igainst  the  claimant. 

The  letter  of  the  act  of  1871  docs  not  provide  for  a 
a  where  the  claimant  only  asserts  title  to  a  part  of  the 
erty  in  the  hands  of  the  garnishee.  The  language  used 
ies  that  the  garnishment  is  dissolved  by  the  claim,  in  toto, 
this  is  a  very  narrow  construction.  No  violence  is  done 
le  language  of  the  act  to  construe  this  woixl  "  dissolve" 
ean  dissolve  pi*o  tunto.  It  is  so  obviously  true  that  the 
Qant  may  only  claim  a  {wrtion  of  the  property,  that  we 
ot  think  it  giving  full  force  to  the  law  to  limit  it  to  a  case 
re  the  claimant  sets  up  title  to  the  whole.  The  reason  and 
tand  evident  purpose  of  the  law  will  include  the  case  of  a 
Q  to  a  part  only  of  the  property  on  money  in  the  hands  of 
pmishee.  There  is  no  trouble  in  practice,  either,  in  such 
)8trnction.     What  is  unclainieil  stan<ls  as  it  stood  before. 

defendant  may  dissolve  under  section  3540,  or  he  may 
^  the  garnishee  to  answer  without  dissolving.  In  the 
er  case,  which  is  the  case  at  bar,  the  remedy  of  the  plain- 
8  to  proceed  as  to  the  balance,  as  though  there  had  been 
laim^  to-wit :  to  enter  up  judgment  against  the  defendant 
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and  his  security  on  the  bond  they  gave  to  dissolve  the  garnish- 
ment, as  to  what  remained  in  the  garnishee's  hands  after  the 
pro  tanto  dissolution  by  the  claimant.  We  think,  therefore, 
the  court  erred  in  giving  judgment  against  the  claimant  for 
this  balance. 

Judgment  affirmed  in  the  first  case,  and  reversed  in  the 
second. 


Ephraim  H.  Poole,  plaintiff  in  error,  V8,  Ella  S.  Hi^bs, 

defendant  in  error. 

1.  Where  an  administrator  liquidates  a  debt  due  by  his  intestate  on  an  opes 
account  by  giving  a  promissory  note  therefor  and  signing  the  sameni 
his  re,  resentative  character,  the  holder  of  th^  note  may  maintain  an 
action  thereon  against  the  administrator  as  such,  provided  he  vi" 
allege  in  the  declaration,  and  prove  at  the  trial,  the  coo sideratioo  or 
account  for  which  the  note  was  given. 

2.  If  the  action  be  brought  against  the  administrator  as  an  indLvidaaI,ti>' 
pleadings  may  be  amended  by  inserting  his  representative  characttf 
and  making  the  necessary  averments  showing  that  the  debt  is  proper* 
ly  chargeable  on  the  estate. 

8.  Under  this  rule  the  amendment  offered  by  the  plaintiff  was  a  prop*' 
amendment,  and  should  have  been  allowed. 

4.  The  fact  that  a  minor  has  married  by  the  consent  of  her  parenta»  or 
that  on  becoming  a  widow,  while  she  is  yet  in  her  minority,  she  »•* 
administered  on  her  husband's  eatjite  with  such  consent  and  by  P**" 
mission  of  law,  does  not  bind  her  individually  on  a  note  which  i«* 
has  given  for  an  account  due  by  her  deceased  husband. 

Administrators  and  executors.  Amendment.  Husbaofl 
and  wife.  Infant.  Before  Judge  Kiddoo.  Decatur  Sup^ 
rior  Court.     May  Term,  1874. 

Ephraim  H.  Poole  brought  complaint  against  Ella  S.  fto^ 
on  a  note  dated  March  30th,  1867,  due  at  six  mouths,  paya^c 
to  Hodgkiss,  Scott  &  Company,  or  order,  for  $2,496  89,  v»* 
the  indoi'sement  of  the  payees  and  divers  credits  thereon.  *^ 
note  was  signed  thus :  "  Ella  S.  Hines,  adm'x  on  est.  D»  ^* 
Hines."     The  defendant  pleadeil  the  general  issue  and  \xA^' 
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ic  plaintiff  intn>duce(l  the  note  sueil  on  and  closed.  The 
dant  showeil  that  she  was  a  minor  at  the  date  of  the  note, 
the  purpose  of  avoiding  this  i)lea,  the  plaintiff  proposed 
ow  the  marriage  of  the  defendant  and  her  administration 
her  husband's  estate,  all  by  her  parents'  consent.  The 
jnce  was  excluded  and  i)Iaintitf  excepted, 
le  plaintiff  proposeil  to  amend  his  dechu*ation  by  alleging 
Hows :  "  Said  note  was  given  by  said  defendant  as  an  indi- 
al  and  was  intende<l  to  bind  the  estate  of  D.  P.  Ilines 
debt  on  an  open  account,  a  copy  of  which  is  hereto  an- 
d,  made  by  D.  P.  Hines,  deceased,  in  his  lifetime.  The 
les  mentioned  in  said  account  were  sold  to  the  said  D.  P. 
esin  due  course  of  trade.  After  his  death  the  said  Ella 
lines  beciuue  administratrix  upon  his  estate,  and  the  said 
unt  being  recognize<l  by  said  Ella  S.  Hines,  as  ad  minis- 
rix,  as  aforesaid,  as  being  a  just  debt,  due  by  the  said  es- 
to  your  petitioner,  she  as  administratrix  as  aforesaid,  gave 
said  note  for  the  amount  of  said  account.  The  goods 
"ged  in  said  account,  for  which  said  note  was  given,  were 
1  and  disposed  of  for  the  Ixinefit  of  said  estate,  and  said 
i  was  intended  to  bind  said  estate." 
'o  this  amendment  was  attached  an  itemized  ac'count. 
'he  court  refused  to  allow  the  amendment,  and  plaintiff  ex- 
ted. 

.'he  court  charged  the  jury,  without  qualification,  that  if 
r  believed  the  defendant  to  have  been  under  age  at  the 
e  the  note  was  given,  they  must  find  for  her.  To  which 
rge  the  plaintiff  excepted. 

The  jury  found  for  the  defendant.  Tlie  plaintiflf  moved 
a  new  trial,  alleging  error  upou  e:u;h  of  the  aforesaid 
^ds  of  exception.  The  motion  was  overruled  and  the 
intifP  excepted. 

I^HiTELY  &  Donaldson  ;  B.  B.  Bower,  for  plaintiff  in 
or. 

loHN  C.  Rutherford;  Gurley  &  Russell,  for  de- 
cant. 
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Trippe,  Judge. 

1.  The  note  given  by  the  adininistratrix  did  not  exlingnisli 
the  debt  against  the  estate.     Indeed,  the  amendment  which 
was  proposed  to  be  made  to  the  pleadings,  expi-essly  charges 
that  it  was  intended  to  bind  the  estate.     In  Wt^lly  vs,  Collm 
&  Company y  9  Georgia,  223,  it  was  held  that  one  simple  con- 
tract does  not  merge  or  extinguish  another;  that  a  bill, ac- 
ceptance, or  promissory  note,  either  of  the  debtor  or  a  third 
person,  is  not  a  payment  or  extinguishment  of  a  debt,  unless 
accej)te<l  as  such  ;  that  the  circumstances  of  the  note  being 
given  by  au  agent  of  the  principal  debtor,  cannot  vary  the 
question  ;  that  if  the  written  i)romi8e  of  the  principal  debtor 
does  not  discharge  the  debt,  a  fortiori,  the  note  of  the  agentcan 
have  no  higher  effic^acy,  and  that  taking  the  note  of  the  man- 
ager of  a  trust  estate,  for  goods  which  went  to  the  use  of  the 
cestui  que  trv^t,  does  not  relieve  the  trust  estate  from  liability. 
These  general  principles,  which  are  not  disputed  in  thiscase^ 
clearly  show  that  the  estate  of  Hines  was  still  liable  for  the 
goods  he  purchased  in  his  lifetime.     The  note  was  signed  bf 
'*Ella  S.  Hines,  administratrix  on  estate  of  D.  P.  Hines. 
Why,  theii,  may  not  an  action  be  brought  on  this,  provided 
the  declaration  sets  out  the  considen\tion  or  account  for  which 
it  was  given  ?     It  may  not  be  necessary  that  all  this  shouU 
done ;  and  yet  a  note  thus  taken  by  a  creditor  may  impose  a 
burden  on  him  to  show  what  has  become  of  that  note  before 
he  can  obtain  judgment  on  the  original  consideration.    Tli^ 
])rotecti()n  of  the  one  who  gives  the  note  may  require  thi^ 
and  if  the  person  who  thus  signs  a  note  is  also  the  represent- 
tive  of  the  estate,  and  is  sued  as  such,  it  is  the  safest  way  t<> 
set  forth  the  whole  transaction,  the  note  and  the  account f^^ 
which  it  is  given,  and  thus  dispose  at  once  of  every  question 
in  the  «ise.     It  cannot  injure  the  representative  of  the  estate 
either  in  her  representative  or  individual  character,  butoffei* 
the  surest  protection  to  both,  by  furnishing  a  record  \?hich  no^ 
only  covers  the  matter  as  to  her  liability  as  a  representative? 
but  disposes  of  the  note  also.     If  the  administratrix  bad  giveo 
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■rely  a  wrilten  Ofknowlwlfjiiii'iit  of  the  deU,  wliioli  woulil 
istitute  a  revival  of  it,  if  Uirrcil  by  the  stiittite  of  liTiiita- 
iis,  Hi  allowed  hy  scetioii  2542  of  the  Code,  or  would  make 
lew  starting  point  from  whlcli  the  statute  would  commenco 
itiing,  that  luifiht  well  be  set  out  in  the  docluration,  and  it 
^ht  I»e  noeesHiiry  to  allege  it.  So  in  tlda  csise,  if  the  whole 
iisactiou  be  fully  set  forth  in  the  pleadings,  and  it  shows  a 
>t  for  which  the  estate  is  liable,  or  that  the  detonilaut,  ia 
:  rcpitsentative  character,  should  pay,  the  action  is  inaiu- 
nablc:  See  23  Oeorf/in,  -19. 

2.  Section  ;U87  of  tlie  C'fMle  enacts  that  in  an  action  by  or 
linst  an  individual,  the  pleadings  may  be  amended  by  iu- 
■ting  his  representative  clmraeter.  This  may  include  other 
cessar^'  averments  showing  that  the  debt  is  pn)|>crly  chai^- 
ile  on  the  estate. 

3.  Under  this  rule,  an  amendment  setting  out  the  represen- 
itivc  character  of  thedefendant,  and  such  fiictsas  would  show 
le  liability  of  the  estate  she  rejtresents,  should  have  been  nl- 
jwed.  The  court  could,  by  proper  terms  imposed  on  the 
arty  amending,  protect  the  riglils  of  the  defendant  from  all 
laraagi"  by  surprise,  etc,  Where  (lie  same  {uirties  are  in  court 
hat  would  Iw  bn>uglit  in  by  a  new  suit,  and  the  debt  is  the 
*tne,  there  is  no  good  reason  why  such  amendments  should 
wtbeallowed.  As  to  the  rights  of  assignees  of  chusosiu  ac- 
■HWiSee  section  2244  of  the  Code. 

4.  The  fact  that  a  female,  who  is  a  minor,  married  by  the 
""Went  of  her  [>arents,  or  that  on  iKscoming  a  widow  she  has 
>^>ttiiiiHtere(T  on  her  husliand's  estate,  does  not  bind  her  indi- 
ViQDBlly  on  a  note  given  hy  her,  whilst  a  minor,  for  nn  :ieconnt 
^ue  by  her  deceased  luislxind,  and  the  court  below  was  not  in 
*n>r  in  its  ruling  on  this  question, 
vudgineiit  reversed. 
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Abraham  Gammell,  plainlifFin  error,  vs.  R.  B.  Gunby  & 

Company,  defendants  in  error. 

Where  a  merchant,  whose  business  was  to  buy  and  sell  to  meet  the  wto-t-^ 
of  customers,  sold  guano  to  a  farmer  as  a  fertilizer,  he  impliedly  w»^' 
ranted  that  the  article  was  merchantable  and  reasonably  suited  to  tb^ 
use  designed. 

Warranty.     Before  Judge  James  Johnson.     Muscog^*^^ 
Superior  Court.     November  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

M.  H.  Blandford,  by  H.  L.  Benning,  for  plaintiff   i*^ 
error. 

L.  F.  Garrard,  by  J.  M.  Russell,  for  defendants. 

Warner,  Chief  Justice. 

Tliis  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  on  a  promissory  note  for  $143  37,  dated  1st  JunCr 
1870,  due  five  months  after  date.     The  defendant  pleaded  that 
the  note  was  given  to  the  plaintiffs  for  guano,  or  a  fertiliser 
known  as  "  Wilcox^s  Superphosphate,"  which  was  worthless 
as  a  fertilizer,  and  not  merchantable,  nor  reasonably  suited  for 
the  purposes  intended,  etc.     The  evidence  on  the  trial  as  to 
the  quality  of  the  article  sold  as  a  fertilizer,  was  conflidii^S* 
The  jury,  under  the  charge  of  the  court,  found  a  verdict  for 
the  plaintiffs  for  the  amount  of  the  note  with  interest.    The 
court,  after  charging  the  jury  substantially  the  law  as  em- 
bodied in  the  2651st  section  of  the  Code,  in  regard  to  the  im- 
plied warranty  of  vendors,  that  the  orticle  sold  was  raerchaut- 
able,  and  reasonal)ly  suited  to  the  use  intended,  further chargri 
the  jury,  "that  if  the  transaction  (to-wit,)  thesaleof  thegiiauOi 
was  made  by  a  merchant  whose  business  it  was  to  buy  and  sell 
to  meet  the  wants  of  purchasers,  and  if  the  purehaser  was» 
farmer,  and  it  was  bought  by  him  as  a  fertilizer,  such  a  trao** 
action,  the  parties  standing  in  such  relation  to  each  otheTi  ex* 
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es  the  idea  that  the  vendor  by  tlie  sale  warranted  the 
lie  to  bo  merchantable  and  reasonably  suited  to  the  uses 
yne<l.  This  latter  part  of  the  chart^e  ^yas  error,  because 
futralizeil  and  destroyed  the  legal  effect  of  the  charge  al- 
y  given  to  .the  jury  as  to  the  implied  warranty  of  the 
lors  of  the  guano.  The  law  does  not  contemplate  any 
qualification  to  the  vendors'  implied  warranty  as  to  the 
ity  of  the  article  sold,  as  stated  by  the  court  in  its  charge. 

does  the  fact  that  the  j)urciiaser  of  the  guano  was  a  farmer 
nde  the  idea  that  the  vendors,  by  the  sale  of  the  guano  to 
,  did  not  implieilly,  as  the  law  declares,  warrant  it  to  be 
iliantable  and  reasonably  suitcnl  to  the  use  intended.  As 
neral  rule,  it  is  farmers  who  purchase  fertilizers,  and  it  is 

class  of  purchasers  who  esi)ecially  need  the  protection  of 
law. 
et  the  judgment  of  the  court  below  be  reversed. 


IXER  W.  Bacx>n,  plaintiff  in  error,  vs.  Thomas  J.  Smith, 

defendant  in  error. 

purchaser  of  land  gave  his  note  to  the  vendor  for  the  piirchaRO  money 
id  went  into  possession.  A  bond  for  titles  was  given,  which,  in  ad- 
lion  to  the  other  stipulations,  contained  the  following :  '*  But  should 
lesaid  Bacon  (the  vendee)  fail  or  refuse  to  pay  said  notes,  or  either 
^  them,  punctually  when  due,  then  in  thnt  event  the  above  obligation 
hereby  declared  to  be  null  and  void,  and  the  possession  which  said 
icon  acqaires  under  this  instrument  is  hereby  restored  to  said  Smith 
he  vendor)  or  his  heirs,  forthwith,  and  said  Bacon  held  liable  for  all 
nts  and  damages  which  may  be  considered  just  and  right :'' 
f,  that  in  an  action  brought  by  the  vendor  on  the  note  first  due,  the 
indee  could  not  defend  by  setting  np  that  he  had  the  right  to  surren  - 
tr  the  possession  of  the  land  at  the  maturity  of  the  note  and  claim 
e  resciaioD  of  the  contract  by  the  payment  of  the  rent  and  damages, 
id  that  be  had  offered  so  to  do. 

iond  for  titles.     Vendor  and  purchaser.     Damages.     Be- 
I  AuonsTUS  Reese,  Esq.,  Judge  pro  hoc  vice.    Jasi>er  8a- 
lor  Coart.    August  Term,  1873. 
Vol.  ui.  88. 
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Smith  broiiglit  complaint  against  Bacon  on  the  following 
note: 

"$750  00.  On  or  before  the  first  (lav  of  Januar\',  1873, 1 
promise  to  pay  Thomas  J.  Smith,  or  beart^r,  seven  hundred 
and  fifty  dollars,  with  seven  per  cent,  interest  i>er  annum, from 
this  date,  in  part  payment  for  the  purchase  from  him  of  two 
hundred  acres  of  land,  more  or  less,  known  as  his  Johnson 
field,  for  value  received.  This  first  day  of  January,  1872. 
(Signed)  "S.  W.  Bacon." 

The  defendant  pleaded,  in  brief,  that  the  note  sued  on  was 
given  in  i)art  payment  for  a  certain  lot  of  land ;  that  the 
plaintiff  gave  his  bond  CK)nditioned  to  make  titles  ujwn  the 
payment  of  the  notes  for  the  purchase  mcney,  to  which  was 
added  the  following  stipulation  :  "But  should  the  said  Bacon 
fail  or  refuse  to  pay  said  notes,  or  either  of  them,  punctuallj' 
when  due,  then  and  in  that  event  the  above  obligation  ^ 
hereby  declared  to  be  null  and  void,  and  the  possession  which 
said  Bacon  aapiires  under  this  instrument  is  hereby  restored 
to  said  Smith  or  his  heire,  forthwith,  and  the  said  Bacon  held 
liable  for  all  rents  and  damages  which  may  be  considered  just 
and  right."     That  this  instrument  was  signed  by  both  plaio- 
tiflf  and  defendant ;  that  being  unable  to  meet  the  aforesaid 
note  at  maturity,  the  defendant  tendered  to  the  plaiutiif  th« 
land  aforesaid  with  reasonable  rents,  etc. ;  that  he  is  now  will' 
ing,  and  always  has  been,  to  restore  said  land  with  such  rents? 
but  the  plainiiflf  has  refused,  and  still  refuses,  to  accept  th« 
same :  that  on  the  failure  of  the  defendant  to  meet  his  sai" 
note  at  maturity,  said  obligation  to  make  titles  became  no^* 
and  void,  and  as  a  consequence,  said  note  also  became  so. 

The  plaintiff  introduced  the  note  sued  on  and  closed. 

The  defendant  introduced  the  contract  set  forth  in  his  pic** 
Other  testimony,  not  material  here,  was  introduced  by  bot** 
parties. 

The  court  charged  the  jury,  among  other  things,  as  follows' 
''Time  was  not  of  the  essence  of  this  contract^  and  upon  tW 
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failure  or  refusal  of  the  defendant  to  |)ay  said  notes,  or  eithej 
oF  tliem,  at  maturity,  the  said  phiintiff  had  the  right  eithej 
to  tsLke  the  land  back  or  to  sue  upon  said  notes  as  he  mighi 
eleot,  and  having  elected  to  sue  upon  said  notes,  lie  could  re] 
<^ver  notwithstanding  the  fact  that  the  defendant  tenden 
the  land  back,  having  failed  to  pay  said  notes  when  due." 

The  jury  found  for  the  plaintiff  the  amount  sued  for.    Tht 
^©Candant  moved  for  a  new  trial  bec^iuse  of  error  in  the  afon 
®^i<l  charge,  and  because  the  verdict  was  contrary  to  the  la^ 
^'^^i  the  evidence.     The  motion  was  overruled,  and  the  di 
feodant  excepted. 

Key  &  Preston,  by  Jackson  &  Clarke,  for  plaintii 
*^  error. 

C  L.  Bartlett,  for  defendant. 

Trippe,  Judge. 

A,  &ct  stated  in  the  testimony  of  the  defendant  himself,  no! 
^rged  in  the  argument  or  set  out  in  the  reporter's  statement 
^^as  suflScient  to  justify  the  judgment  of  the  superior  court| 
The  witness  (the  vendee)  said  that  when  he  proposed  to  th( 
▼endor  to  surrender  the  land  and  pay  rent,  etc.,  he  asked  thaj 
ne  should  be  allowed  payment  for  the  improvements  he  ha< 
pot  on  the  land.     This,  even  under  the  construction  he  dcsir< 
to  be  given  to  the  contract,  he  had  no  right  to  demand.     Buj 
^©  do  not  rest  the  judgment  on  this.     The  right  to  rescind 
^  contract  of  sale,  and  to  have  the  possession  redelivered  t< 
the  vendor,  was  a  condition  put  in  the  bond  for  his  own  secuj 
^^9  88  a  penalty,  so  to  call  it,  on  the  vendee  for  failing 
oooiply  ^ith  his  contract.     It  would  make  the  whole  contra( 
an  Unreasonable  one  to  give  it  any  other  construction.     Tosa^ 
wMit  it  was  intended  to  give  the  purchaser  the  right  to  vacal 
™  ^hole  sale  at  his  will,  by  simply  failing  or  refusing  to  pa^ 
tne  first  note  when  it  fell  due,  and  only  to  pay  rent,  would 
w  direct  conflict  with  the  terms  of  the  notes.     They  are  mac 
payable  to  bearer^  and  on  time,  and  have  no  condition.    H« 
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this  right — the  right  to  cancel  the  sale — been  reserveil  to  the 
purchaser,  or  liad  it  been  the  intention  of  the  |>arties  to  have 
reserved  it  to  him,  other  terms  would  have  been  used  in  the 
writings.     Because  the  vendor  stipulateil  that  he  should  have 
aoerfhin  security  to  ensure  the  payment  of  the  purchase  money, 
it  did  not  confer  on  the  purchaser  the  power  to  vacate  fhe 
sale  and  to  force  tlie  seller  to  lose  all  right  but  the  one  to  demand 
passession  and  take  the  land  back.     The  case  of  Clark  «. 
O'Loughlin,  in  Morris'  Rep.  (Iowa,)  375,  is  analogous  to  this, 
and  strongly  supports  our  decision.     See.  also,  6  Ves.  Ch.  94; 
13  Sim.,  206;  1  Colly,   223  ;  11  Paige,  352;  5  Cowen,  270. 
The  terms  of  the  contract  as  to  the  forfeiture — the  right  of 
the  vendor  to  regain  possession — apply  to  the  non-paymentof 
the  second  note  as  well  as  the  first.     It  was  for  one-half  of  the 
purchase  money,  and  was  payable  one  year  after  the  first  note 
matured.     If  the  vendee  had  paid  the  first  note  when  due, 
and  had  made  improvements  as  he  testified  he  did,  could  the 
vendor,  on  the  failure  to  jmy  the  second  note,  have  claimed, on 
his  part,  to  set  aside  the  sale  and  to  take  possession ;  or  could 
the  vendee,  after  such  default,  have  tendered  the  balance  and 
demanded  a  specific  performance?     On  this  question  see  Ed- 
gerton  rj?.  Peck  ham,  11  Paige,  352,  showing  how  far  courts  go 
in  applying  the  rule  that  time  is  not  of  the  essenceof  such  con- 
tracts.    It  is  not  necessary  to  say  here  what  was  the  full  ffl^' 
sure  of  plaintiff's  right  when  the  vendee  failed  in  making  the 
first  payment,  or  whether  that  part  of  the  court's  charge  as  to 
his  right  to  take  the  land  back,  was  correct  or  not.    The  f^^^ 
tiff  chose  to  abide  the  contract  of  sale  and  sue  on  the  uotc 
He  had  this  right,  and  the  defendant  could  not  by  his  Je&U'^ 
claim  a  rescision  and  defeat  the  vendor's  whole  claim  by  of- 
fering to  pay  the  rent,  etc.,  for  the  year. 
Judgment  affirmed. 
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AMix  Thomas,  alias  Noisette,  plaintiff  in  error,  vs. 
The  State  of  Georgia,  defendant  in  error. 

en  on  atrial  of  an  indictment  for  aRsault  with  intent  to  murder, 
i  was  evidence  l>y  one  witness  that  the  defendant  had  struck  A 
a  hatchet,  and  the  defendaiit  introduced  only  two  witnesses,  who 
e  tliat  they  saw  part  of  the  fuss,  but  could  not  say  who  struck  the 
,  as  there  was  a  great  row  and  many  persons  present : 
hat  testimony  showing  that  a  third  person  struck  the  blow,  and 
the  defendant  did  not  strike  at  all,  is  not  merely  cumulative  tes- 
ny  so  as  to  be  no  ground  for  a  new  trial. 

in  there  was  a  ditficuity  between  a  parcel  of  employees  and  their 
nan,  and  a  fuss  or  melee,  and  the  defendant  immediately  arrested 
conBned  in  jail  until  his  trial,  and  his  attorney,  on  inquiring  of 
lersons  present,  was  misled  by  their  telling  him  they  did  not  know 
part  defendant  took  in  the  fuss  : 

;hat  when  after  the  trial  it  was  discovered  that  these  witnesses  do 
7  and  are  ready  to  swear  that  the  defendant  did  not  do  the  princi*: 
^ct  for  which  he  was  convicted,  and  that  another  did,  it  is  no  reply 
motion  for  a  new  trial  that  sufficient  diligence  had  not  been  shown. 

minal  law.  New  trial.  Newly  discovered  evidence. 
e  Judge  Schley.  Chatham  Superior  Court.  Novem- 
[)ecial  Term,  1873. 

e  plaintiff  in  error  was  indicted  for  assault  with  intent 
irder.  The  following  is  a  condensed  statement  of  the 
ial  points  of  the  evidence : 

FOR  the  state. 

RNELirs  Donovan  sworn :  I  have  charge  of  the  hands  at 
>tton  press.  My  business  is  to  see  that  they  work  ;  it  is 
nary  for  them  to  report  to  me  after  having  been  absent ; 
Thomas  had  been  absent,  and  returned  December  10, 
;  I  asked  him  where  he  had  been ;  he  replied  it  was 
of  my  business;  had  a  pair  of  shears,  about  eighteen 
J  long,  and  five  to  six  pounds  in  weight,  in  my  hands; 
ire  necessary  in  my  business.  Asked  defendant  if  he 
eportetl.     He  replied  it  was  none  of  my  business ;  to 

his  Had  the  right  to  ask  him  the  question.     I 

called  him  a  s of  a  b ,  and  told  him  I  was  a  white 
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man.  Made  no  effort  to  strike  hi  in,  but  beat  forward  to  speak 
to  him,  when  he  struck  nie  on  the  back  of  the  head  with  a 
hatchet.  (Weapon  shown.)  The  blow  was  not  a  very  heavy 
one.  Great  deal  of  blootl  flowed.  He  hit  me  again  over  the 
eye.  Caught  him  by  the  collar.  No  white  man  waspreeent. 
Colored  hands  cried  "kill  him!"  I  was  struck  by  Le\ris 
Thomas,  another  of  the  colored  hands,  brother  of  the  defend- 
ant, with  an  iron  rod.  I  attended  the  double  cock  at  the 
press,  and  defendant  was  one  of  the  tailors.  Had  no  previous 
quarrel  with  defendant.  Don't  know  whiy  the  hands  were 
angry  with  me.     Difficulty  occurred  about  7  A.  M. 

A.  N.  Hill,  sworn :  Few  minutes  afler  7  A.  m.,  10th  Der 
cember,  1873,  at  Centml  Cotton  Press,  heard  cries  of  "kiM 
him?"  They  came  from  the  colored  hands;  saw  Donovan 
blee<ling.  The  hands  appeared  excited.  Each  of  the  presses 
has  a  hatchet  like  the  one  in  court.  The  tailors  use  it.  De- 
fendant is  a  tailor.  I  did  not  see  the  difficulty.  Saw  no 
weapon  in  defendant's  hands ;  a  great  many  present  and  great 
confusion. 

FOR  DEFENDANT. 

M.  J.  Solomons,  sworn  :  He  raised  defendant,  and  he  was 
of  good  character,  and  not  quarrelsome.     , 

James  Drayton,  sworn:  Was  not  present  at  the  diffienlty. 
Did  not  see  the  cutting.  Don't  know  who  cut  Dono\'an. 
AVas  near  by.  Heard  the  fuss.  Looked  and  saw  defendant 
and  Donovan  coming  out  together,  both  having  the  hatchet  m 
their  hands.  Some  one  Ijehind  jerked  it  from  them.  Dono- 
van attempted  to  strike  defendant  with  the  shears.  I  p^^ 
vented  him.  Heard  no  cries  of  "kill  him!"  Could  have 
heard  them  if  very  loud. 

Lewis  Noisette,  sworn  :  Did  not  see  the  fight,  and  did 
not  see  Donovan  when'  struck.     Was  close  by,  and  hearf 

Donovan  curse  defendant  a  s...  of  a  b I  told  him  to 

quit  cursing.  He  said  he  "  would  curse  him  and  cut  my 
throat,  a  damned  negro."  I  went  near  him,  and  he  kicked 
me  over  the  eye.     The  crowd  then  rusheil  in,  and  I  could  se* 
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io  more  of  it.     I  did  not  see  the  blow.     When  Donovan 
o  wards  defendant  he  was  out  of  my  sight.     Was  near  by  v 
lifficulty  oceurreil.     Heard  no  cries  of"  kill  hira!"  that  1 
Q^mber.     Struck  Donovan  with  an  iron  bar  when  he  kic, 
^e.       Am  defendant's  brother. 

I^kisoner's  Statement  :  December  10,  1873,  at  seven 
*-,   I  went  to  the  office  of  the  Central  Cotton  Press,  and  r» 
^^^'ted  for  work.     Afterwards,  Mr.  Donovan  asked  me  if 
^^cl   reported  ;  I  said  "  Yes ;"  he  got  angry,  and  cui-sed  me 
^^     and  my  brother  had  words ;  Donovan  came  towards  me 
'^^^li  this  hatchet;  we  had  a  scuffle;  during  it  some  one  struck 
■-^oiiovan  ;  don't  know  who  it  was. 

The  jury  found  a  verdict  of  guilty. 

X*he  defendant  moved  for  a  new  trial  on  the  ground  of  new- 
y  cJiscovered  evidence,  contained  in  affidavits,  which  were  as 
^^llcws: 

Affidavit  of  Morris  Lee,  beginning  as  usual,  was  thus : 
'^  ^Vas  at  the  difficulty  at  the  Central  Cotton  Press  in  Decem- 


,  1873,  in  Savannah,  where  Mr.  Cornelius  Donovan  re- 

^^Ved  the  wounds  upon  the  head,  for  which  Benjamin  Noi- 

*tte  has  been  prosecuted ;  I  was  employed  as  foreman  of  the 

^^ess ;  hearing  that  a  difficnlty  was  about  to  start,  I  went  to 

^©    press;  saw  Mr.  Donovan  pick  up  a  pair  of  shears  used 

cutting  cotton  bands,  and  pass  through  the  midship  way, 

^pace  between  the  presses,  and  go  into  the  gangway,  where 

^   two  Noisette's  were;  saw  Lewis  holding  the  hatchet  in 

right  hand,  and  holding  it  up  as  if  to  strike;  Ben.  took 

ttnt  of  Lewis'  hand,  when  Lewis  took  the  reefing  needle 

n  the  post,  and  struck  Mr.  Donovan  twice  with  it  upon 

head ;  saw  the  blood  flow  fiom  Mr.  Donovan's  head  as 

\  as  the  blow  was  given ;  Donovan  was  making  for  Ben, 

letime,  and  clinched  him  as  soon  as  Lewis  struck  him*^ 

)van  holding,  at  the  time,  the  shears  in  his  hand,  and 

I  as  if  to  strike ;  I  got  between  him  and  Ben.,  took  the 

et  from  Ben.  and  another  man  took  the  sheai*s  from  Don- 

I  am  certain  that  Donovan  was  not  struck  with  the 
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lijtcliet  by  Ben.  or  any  one  else,  and  tliat  the  wounds  he  re- 
ceived upon  the  head  were  inflicteil  by  Lewis  Xoisette,  as 
above  stated.     I  saw  all  of  the  fight  from   the  beginuing  to 
the  end.     The  hatchet  was  not  at  all  bloody  after  the  diffical- 
ty,  the  red  color  on  it  being  merely  the  red  paint  with  which 
it  was  originally  stained.     The  needle  which  Lewis  used  was 
bent  after  the  fuss  was  over.     This  is  made  of  iron ;  is  about 
three  feet  long,  and  about  as  large  around  as  my  little  finger. 
Affidavit  of  Daniel  Butler,  beginning  as  usual,  reads 
thus:  I  was  present  at  the  difficulty  at  the  Central  Cottoa 
Press,  in  this  city,  December  10,  1873,  when  Mr.  Donovan 
was  struck  upon  the  head.     I  was  employed  as  head  second 
in  the  gangway.     Mr.  Donovan  and  Ben.  Noisette  had  first 
some  words  about  the  lattcr's  absence,  and  as  to  whether  he 
had  reported,  when  the  conversation  was  taken  up  by  Lewis, 
Ben's  brother.    Some  words  then  passed  between  them,  when 
I  saw  Lewis  Noisette  take  up  a  hatchet  ft-om  the  post  in  the 
gangway,  and  raise  it  in  his  right  hand.     At  this  time  I  was 
going  around  the  upper  press  to  take  the  patches  off  the  cot- 
ton bale,  and  at  this  time  I  passed  out  of  view  of  the  difficul- 
ty.   In  a  few  minutes  I  returned,  and  again  got  in  view  of  the 
difficulty;  at  this  time  Mr.  Donovan  had  not  been  cut;  I  then 
saw  Lewis  Noisette  with  a  reefing  needle  in  his  hand,  and  saw 
him  raise  it  and  strike  Mr.  Donovan  on  the  head  with  it;  there 
was,  at  this  time,  a  large  crowd  of  men  standing  around,  and  * 
great  deal  of  confusion ;  at  the  time  Mr.  Donovan  was  struck  bj^ 
Lewis,  he  and  Ben.  were  tussling  together,  and  they  continuc^t 
so,  Mr.  Donovan  holding  on  to  Ben.  until  they  got  totlieoffic^^ 
a  distance  of  thirty-five  or  forty  feet;  I  am  ccrtjiiu  that  Bet*- 
Noisette  did  not  strike  Mr.  Donovan  with  a  hatchet,  and  tk^^ 
the  wound   he  reccivc<l  upon  the  head  was  made  hy  Le^^^ 
Noisette  with   the  reefing  needle,  while  Ben.  and  Donov^^ 
were  tussling  together  in  the  gang-way;  this  reefing  necd'^ 
is  made  of  iron,  about  two  feet  in  length,  and  aliout  half  *^ 
inch  in  diameter;  I  picked  up  the  hatchet  with  which  Doo^ 
van  afterwards  said  he  was  struck,  and  also  the  reefing  o^' 
die,  with  which  the  blow  upon  the  head  was  inflicted  V 
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wis;  the  needle  was  l)ent;  the  hatchet  had  no  blood  upon 
it  was  originally  stained  with  roil  paint,  and  some  of  the 
nt  is  now  worn;  I  had  used  this  Intchet  before  this  diffi- 
ty,  and  from  the  time  of  the  difficulty  to  the  day  of  Beu- 
lin  Noisette's  trial  for  "assault  with  intent  to  murder,^' 
en  Mr.  Donovan  got  it  for  the  j)urpose  of  carrying  it  into 
irt;  its  condition,  color,  etc.,  are  the  same  now  as  they  were 
ore  the  difficulty,  and  the  red  stain  is  from  the  paint  with 
ich  it  was  always  colored.  The  above  facts  I  am  ready  to 
:ify  to,  should  there  be  another  trial  in  the  case  of  the  The 
te  rs.  Benjamin  Noisette,  charged  with  "assault  with  in- 
t  to  murder." 

Affidavit  of  Edward  Miller,  beginning  as  usual,  reads 
is:  I  was  employed  at  the  Central  Cotton  Press  in  Savannah, 
th  December,  1873,  when  Mr.  Cornelius  Donovan  received 
i  wound  upon  the  head;  when  the  difficulty  begjin  I  was 
out  twenty-five  steps  or  more  from  the  press,  in  ranks,  the 
II  being  called,  and  did  not  see  the  commencement  of  the 
;ht;  when  I  came  upon  the  gangway  I  saw  Mr.  Donovan 
d  Benjamin  Noisette  holding  each  other,  tussling;  Mr.  Don- 
an  had,  at  the  time,  no  wound  upon  the  head  that  I  could 
;  I  then  saw  Lewis  strike  Donovan  on  the  head  with  an 
tJ  reefing  needle;  Donovan  and  Ben.  continued  clinched, 
I  Donovan  pulled  the  latter  up  to  the  office;  I  am  certiiin 
t  Ben.  did  not  strike  from  the  time  I  saw  them,  as  above 
i^,  to  the  time  they  were  parted.  I  am  ready  to  testify 
lie  above  facts,  should  a  new  trial  be  ha<l. 
Accompanying  the  foregoing  affidavits  was  the  affidavit  of 
I*.  Adams,  alleging,  in  substance,  as  follows:  That  the 
►licant'was  thecoun.sel  of  Benjamin  Noisette;  that  the  evi- 
nce containe<1  in  the  foregoing  affidavits  was  not  known  at 
time  of  the  trial;  that  it  was  discoverc»d  since;  that  he 
^due  diligence  to  obtain  the  testimony  that  could  be  pro- 
'^  in  the  case ;  that  he  was  employe<l  a  day  or  two  after 
-  difficulty,  and  at  once  saw  i)ersonaHy  those  whom  he  was 
formed  were  cognizant  of  the  facts  of  the  case;  that  these 
'^^BODs  stated  that  they  were  ignorant  as  to  the  material  points 
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in  the  occurrence;  tliat  after  the  conviction  of  Benjamin  2fo/- 
sette,  learning  that  Lewis  Xoisette  had  departed  frona  the 
city,  affiant,  l)elieving  that  there  were  some  of  these  persons 
who  were  acquainted  with  the  material  facts  concerning  (he 
difficulty,  considered  it  his  duty  to  again  see  those  whom  he 
could  ascertain  were  present  at  the  time  of  the  occurrence, 
and  he  strongly  urged  the  duty  that  devolved  upon  them 
to  state  whatever  was  in  their  knowledge  touching  the  mat- 
ter;  certain  of  the  persons  then  admitted  that  they  did  know 
more  about  the  affiiir  than  they  were  willing  originally  to  ad- 
mit, and  that,  as  they  were  all  employees  of  the  press,  thejr 
feared  that  they  would  lose  their  situations  if  they  testified  in 
the  case,  as  their  testimony  would  bear  against  the  piweca- 
tion ;  that  it  was  this  fear  that  caused  them  to  avoid  bang 
witnesses.     Affiant  stated  further,  that  in  a  few  days  he  ex- 
pected to  get  the  affidavits  of  four  or  five  others,  to  the  same 
effijct  as  the  foregoing  affidavits. 

The  motion  was  overruled,  and  defendant  excepted. 

A.  P.  Adams,  by  Henry  B.  Tompkins,  for  plaintiff  in 
error. 

Albert  R.  Lamar,  solicitor  general,  for  the  state. 

McCay,  Judge. 

1.  The  newly  discovered  evidence  is  certainly  material,  aD<^ 
such  as  may,  on  another  trial,  alter  the  verdict.  The  princip** 
witness  who  testified  at  the  trial  may  have  been  mistaken  sB 
to  who  struck  him.  In  such  ia  vielee  as  this  was,  such  a  mi^ 
take  might  well  occur.  The  affidavits  are  very  [XMitivean^ 
clear,  and  if  they  are  to  be  credited,  the  defendant  is  clearly 
not  guilty  of  assault  with  intent  to  murder.  Xor  is  the  evi- 
dence, in  any  fair  sense,  cumulative  only.  True,  it  goes  to 
the  principal  fact  controverted  on  the  trial,  to- wit :  who  strode 
Donovan;  but  upon  that  ix)int  the  prisoner  produced  noevi' 
deuce.  Both  of  his  witnesses  testified  that  they  did  not  sec 
that  blow  struck ;  and,  though  they  were  close  at  hand,  tbtf 
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it  well  be.  Who  does  not  know  how  common  it  is  for 
ms  to  be  in  the  middle  of  just  such  a  scene,  and  yet  not 
)le  to  tell  who  did  this  and  wlio  that?  To  make  a  case 
imulative  evidence,  it  must  be  not  only  on  a  point  prin- 
ly  controverted  at  the  trial,  but  a  point  on  which  the 
^  seeking  thie  new  trial  produce<l  evidence. 
Nor  do  we  think  there  is  a  want  of  diligence.  The 
ner  was  arrested  immediately,  and  has  had  no  opportu- 
for  inquiry.  His  brotiier,  with  whom  he  may  be  pre- 
d  to  have  had  intercourse,  was,  as  the  affidavits  show, 
elf  the  one  who  struck  the  blow.  When  counsel,  as- 
d  by  the  court,  undertook  to  inquire  into  the  facts,  he 
unable  to  get  at  the  truth,  the  witnesses  refusing  to  tell 
.  they  knew,  and  misleading  him  by  saying  they  knew 
ing.  They  did  wrong;  but  was  the  prisoner  to  blame  for 
?  Could  he  know  that,  if  put  on  the  stand,  they  would 
y  as  they  say?  He  might  well  think  they  did  not  see 
dow  struck.  Upon  the  whole,  we  think  the  principles  of 
^  require  that  there  should  be  a  new  trial  in  this  case, 
dgmeut  reversed. 


Georgia  Railroad  and  Banking  Company,  plain- 
*  in  error,  vs.  William  H.  Dabney,  administrator,  de- 
clant  in  error. 

^  relation  between  a  bank  and  ita  depositors,  so  far  as  it  concerns 
liability  of  the  former  to  the  latter  for  deposits  made  in  November, 
•  and  Febraary,  1862,  is  controlled  by  the  ordinance  of  1865. 
•lie  court  distinctly  so  charges  the  jury,  it  is  not  a  ground  for  a  new 
1  that  the  court  further  stated  ''  that  were  it  not  for  the  ordinance, 
^  the  common  law  principles  applicable  to  deposits  would  control, 
the  bank  would  have  to  pay  the  full  amount  deposited.''  For  this 
^n  to  the  charge,  whether  correct  or  not,  could  not,  nnder  the 
^lechari^,  have  injured  the  defendant. 

notice  given  in  18G2,  by  a  bank  to  its  depositors,  to  withdraw  their 
^tt,  tboagh  repeated  in  February,  1864,  with  the  further  notice, 
toa&Uing  to  withdraw,  the  deposits  would  be  sealed  up  in  pack- 
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ages  and  held  at  their  risk,  without  proof  of  any  further  action  on  the 
part,  either  of  the  bank  or  its  customers,  in  relation  to  such  deposit** 
does  not  in  law  discharge  the  bank  from  all  liability,  under  the  orcJi^' 
ance  of  180.5,  on  account  of  the  total  failure  of  Confederate  mon^y  • 
Such  facts  are  proper  for  the  consideration  of  ihe  jury  in  adjusting   "••^ 
equities  between  the  parties. 
4.  We  cannot  say  that  the  refusal  of  the  court  to  set  aside  the  vero* 
was  such  an  abuse  of  discretion  as  to  call  for  inteiference  by  thisco  ** 


Banks.     Deposit^.     Charge  of  Court.     Scaling  ordinate 
Confederate  money.    New  trial.    Before  Judge  GiBSOX.  Ri^^*^^ 
niond  Superior  Court.     October  Term,  1873. 


Dabney,  as  adminisfrator  of  Ammi  AVilliams,  brought 
sumpsit  against  the  Georgia  liailroad  and  Banking  Cora  pa- k3^j 
on  the  following  account: 


**  The  Georgia  Railroad  and  Banking  Company  to  Ammi  Williams,    X^t, 

November  lOih,  1861 — To  money  loaned,  deposited  and  had 

and  received  to  and  for  his  use $8,624  1^ 

February  2 1st,  18G2 — To  money  loaned,  deposited  and  had  and 

received  to  and  for  his  use 2,2(M  ^' 

February  *2-lth,  1802— To  money  loaned,  deposited  and  had  and 

received  to  and  for  his  use 5C^  ^  ' 

$6,393  29." 

The  defendant  pleaded  as  follows: 

Ist.  That  the  cause  of  action  on  which  said  suit  was  found- 
ed was  certain  deposits  of  ConfcKlerate  trea?iury  notes  or  checks 
or  drafts,  representing  and  payable  in  such  currency,  andtiji*' 
it  was  undei-stood  by  both  parties  at  the  time  of  making sai^ 
deposits  that  the  same  were  to  be  paitl  in  like  currency,  an" 
that  defendant  has  always  been  ready  to  comply  wiih  suc^ 
undertaking. 

2d.  That  in  the  early  part  of  the  year  1864,  the  intestate 
of  the  plaintiff,  then  in  life,  was  notified  by  defendant's  ag<?^*'  ■] 
to  withdraw  siiid  deposits,  and  was  informed  that  if  not  ^  ■: 
done,  the  amount  thereof  in  Confederate  treasury  notes  wo«»^  iw 
be  set  apart  as  a  special  depasit,  and  that  said  intestate  ^  m^ 
not,  after  receiving  said  notice,  withdraw  his  deposits,  aiwl^   M^ 
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^.tnount  thereof,  in  such  notes,  was  set  apart  as  a  special  deposit 
for  liiin,  and  so  remains  until  tliis  day,  subject  to  the  disi)Osal 
of  tlie  plaintiff. 

XJ|X)n  the  issue  thus  formed,  substantially,  the  following 
evidence  was  introduced : 

L.  P.  Grant  testified  as  follows :  Said  amount  of  $6,393  29 
was  dei>osited  with  the  defendant  at  its  agency  in  Atlanta  at  I 
the   times  stated.     The  deposits  were  general.     That  of  No- 
vember 19th,  1861,  consisted  of  one  package  of  $1,000  00  ot| 
the  bank  notes  of  the  defendant,  two  packages  of  $1,000  00 
€ach,  of  notes  of  various  banks,  located  mainly  in  Augustal 
^^<1   Savannah,  five   Confederate  treasury  notes  of  $100  00 
«aLch,  and  $124  15  in  a  check.     The  other  two  deposits  were 
itt  checks  of  A.  C.  Wyly  &  Company.     At  the  time  of  first 
deposit  the  currency  was  mainly  bank  notes;  at  time  of  sec- 
ond and  third  deiK)sits,  mainly  Confederate  treasury  notes.    At 
^id  three  dates  the  defendant  had  suspended  specie  payment. 
Witness  made  said  deposits  at  the  request  of  plaintiff's  mtes- 
^fce,  and  not  as  his  agent.     Does  not  know  of  a  special  no- 
tice to  said  intestate  in  reference  to  changing  the  form  of  these 
deposits;  thinks  there  was  a  general  notice  to  depositors  to 
^t  effect;  remembers  such  a  publication  in  the  Atlanta  pa- 
V^^;  date  not  recollected.     Thinks  the  intestate  saw  it,  as  he 
'^^l  the  papers  regularly;  demanded  payment  of  the  amount 
"^Positeil  from  the  cashier  of  defendant  in  Augusta  on  June| 
*^>  1868;  made  the  demand  as  the  agent  for  the  plaintiff. 

W,  W.  Clayton  testified  as  follows :  Was  the  manager  orl 
^  defendant's  bank,  in  Atlanta,  from  the  year  1860  to  1863, 
^^  a  part  of  1864.     The  amounts  deposited  in  the  name  of| 
'•iUiams  are  in  the  keeping  of  the  bank,  having  never  beei 
decked  out.     The  firet  deposit  was  either  in  paper  currencyl 
^  in  checks  payable  in  such  currency ;  at  the  time  the  threel 
^posits  were  made  the  currency  in  use  in  Atlanta  was  Con-| 
*^CRite  treasury  notes,  and  not  redeemable  in  specie,  nor  at 
P*'  with  it     Such  currency  was  rapidly  depreciating  when| 
TO8aid  deposits  were  made ;  there  was  no  distinct  and  no  gen 
^  aaderstanding  at  the  time  as  to  the  currency  in  which  th 
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doi>«>sits  were  to  l)e  paid ;  the  deposits  were  payable  on  rle- 
maud.     The  genemi  understanding  between  the  bank  and  its 
dejKisitoi's  Wits  that  the  depositors  were  to  be  paid  in  the  cur- 
rency circulating  at  the  time  the  deposits  were  withdrawn. 
In  1862  or  18G3,  I  notified  Colonel  Grant  (who  usually  trans- 
acted AVilliams'  business)  to  withdraw  AVilliams' deposits;  soon 
after  the  Confederate  government  pjisscd  an  act  taxing  Confed- 
erate treasury  notes,  atlera  certain  date,  thirty-three  and  one- 
third  |>er  cent.,  and  before  Siiid  act  went  into  operation,  I  noti- 
fied all  de[>ositors,  by  hand-bills  and  publication  in  three  daily 
(Atlanta,)  papers  to  withdraw  their  deposits  by  April  1st,  1864^ 
or  about  that  time;  tlie  advertisements  were  first  published 
al)out  February  2Gth,  1864.     I  have  not  the  papers  coutaining 
a  copy  of  said  advertisements,  but  tlieir  tenor  was  a  notification 
to  all  the  de|X)sitors  to  withdraw  by  April  1st,  1864,  and  that 
all  who  refused  would  have  their  deposits  each  placed  in  a  sep- 
arate envelo|)e,  with  name  written  thereon,  and  deposited  n* 
the  vaults  of  the  bank,  at  their  risk.     I  have  no  doubt,  frofO 
the  circumstances  and  position  of  Colonel  Grant  and  of  Wil- 
liams, that  they  were  both  acquaintcfl  with  the  advertisements- 
It  was  not  the  intention  of  the  bank  to  reject  the  Confe*lcratc 
curroncv  then  used,  but  to  avoid  said  tax.     It  continued  to 
receive  and  pay  out  said  currency  until  the  close  of  the  war. 

The  bank  book  was  place<l  in  evidence,  headed:  "Debtor. 
Agency  Georgia  Railroad  and  Banking  Coni[)any,  in  acoooot 
with  Ammi  Williams,  Creditor,"  and  shows  amounts  and  dates 
of  de[>osits  as  testifieil  to  by  L.  P.  Grant. 

Isaiah  Purse,  the  assistant  of  Clayton  in  the  management 
of  defendant's  bank  at  Atlanta,  testified  substantially  as  did 
Clayton.     PlaintiiF  then  closed. 

FOR    THE   DEFENDANT. 

W.  AV.  Clayton  testified  as  follows:  To  the  best  of  d*/ 
recollection,  said  deposits  were  in  Confederate  treasury  notes; 
none  in  8{)ecie,  or  bills  of  sj)ecie  paying  banks;  said  Coofeo* 
erate  notes  were  then  used  as  currency ;  don't  recollect  tW    ^^ 
any  of  said  deposits  were  in  checks  on  other  banks;  in  M>f 
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inc,  1862,  Williams'  agent,  L.  P.  Grant,  who  made  all  of 
deposits  as  Williams'  agent,  was  notificil  by  me  lo  permit 
►auk  book  to  be  balance<l,  and  the  balance  brought  down 
ble  in  Confederate  treasury  notes,  thus:  "Deposits  paya- 
in  Confederate  treasury  notes."  Said  agent  declined  to 
his,  and  I  then  notifieil  him,  in  conformity  with  instruc- 
3  received  from  the  president  of  the  bank,  to  withdraw 
deposits,  which  he  declined  to  do,  without  giving  reasons; 
rilliams  had  consented  to  withdraw,  I  was  prepared  and 
ing  to  return  deposits  in  current  funds,  such  as  were  re- 
ed and  paid  out  by  the  bank  for  all  debts  in  their  busi- 
i,  and  such  as  were  re(;ognized  as  currency  by  the  business 
raunity  generally;  I  was  prepared  and  willing  to  return 
deposits  in  such  currency  from  date  of  deposit  to  the  sur- 
ler;  the  reason  of  tiie  general  notice  to  the  depositors  to 
idraw  was  on  account  of  said  tax;  nineteen-twentieths  of 
depositors  withdrew — one-twentieth  didn't;  but  few  de- 
ed; I  never  heard  Williams  authorize  Grant  to  act  as  his 
at,  but  he  (Grant)  made  the  deposits  in  Williams'  name; 
-n  a  deposit  was  made,  the  entry  in  the  book  was:  "De- 

ited,  § "     When  said  notice,  in  1862,  was  given,  there 

» not  much  difference  between  Confederate  trejisury  notes 
I  bank  bills,  as  eompare<l  with  gold;  they  had  depreciated 
1  were  gradually  depreciating;  in  August  thereafter,  they 
inienced  depreciating  rapidly;  the  reason  for  wishing  the 
ance  of  the  deposits  entered  payable  in  Confederate  treas- 
'  notes,  was  beauise  such  notes  had  become  the  currenov  of 
Country,  and  it  could  not  be  told  how  long  they  would  re- 
*n  80;  as  the  bank  received  them  on  deposit  and  in  payment 
^11  claims  against  customers,  whether  for  contracts  prior  to  or 
oetlie  war,  without  a  murmur,  said  bank  thought  it  only 
*>  JQst  and  equitable,  that  it  should  be  placed  on  the  same 
Kng,  and  so  the  order  was  made,  and  those  who  were  un- 
ling  to  comply  were  recpiested  and  notified  to  withdmw 
If  deposits;  Grant,  who  had  made  all  the  deposits,  and  to 
Oia  notice  was  given,  gave  no  reason  for  declining. 
(V.  H.  Hull  testified,  that  Grant  was  Williams'  son-in- 
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law,  and  that  he  wjis  a  high-toned  gentleman;  that  so  was  Mr. 
Chivton. 

Barber's  tables,  in  34  Georgm,  487,  were  considered  in  evi- 
dence. 

The  defendant  closed. 

The  court  then  charged  and  refused  to  charge  as  set  out  in 
the  motion  for  a  new  trial. 

The  jury  returned  a  verdict  for  plaintiff  for  $5,016  30. 
The  defendant  moved  for  a  new  trial  on  the  following  grounds, 
to- wit: 

1st  and  2d.  Because  the  verdict  was  strongly  against  the 
weight  of  the  evidence,  was  inequitable  and  contrarj'  to  law. 

3d.  Beciuise  the  verdict,  even  from  the  stand-{>oint  of  the 
judge's  charge,  was  unfair,  unjust  and  grossly  inequitable,  for 
the  charge  placed  the  cause  under  the  operation  of  theonh- 
nance  of  18(55,  and  the  evidence  showed  that  the  plaintiff, 
even  under  that  ordinance,  would  be  entitled  to  but  a  very 
small  recovery,  if  anything. 

4th.  Becavise  the  court  erred  in  charojino:  the  iurv  that  the 
contract  sued  on  was  a  Confederate  contract,  and  therefore  ha^ 
to  be  determined  by  the  ordinance  of  the  state,  passe<l  in  1865j 
and  that  if  it  was  not  for  that  ordinance,  then  the  oommo^ 
law  rule  and  principle  applicable  to  deposits  of  money  woul** 
apply,  and  the  defendant  would  have  to  pay  the  full  amouO* 
deposited. 

5th.  Because  the  court  erred  in  refusing  to  charge  the  (o^" 
lowing  written  requests: 

1st.  "Tliat  when  a  deposit  is  made  with  a  bank  in  Confe^^ 
erate  money,  or  in  depreciated  bank  notes,  the  depositor,  *** 
the  absence  of  any  agreement  to  the  contrary,  can  only  c^^" 
mand  payment  in  like  currency." 

2d.  *'That  if,  in  such  a  case,  the  depositor  fails  to  demand 
his  deposits  until  (Confederate  money  has  become  valueless,  ^ 
has  no  right  to  recover  anything." 

3d.  "That  the  bank  had  the  right  to  notify  the  deposif^ 
to  withdraw  his  deposit,  and  when  it  does  so,  and  thedepos- 
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or  refuses  to  withdraw  it,  and  the  currency  in  which  it  was 
ayable  becomes  vahieless,  it  is  the  loss  of  the  depositor." 

4th.  ^' The  common  law  rule  applicable  to  the  deposit  of 
loney,  which  makes  the  depositor  the  creditor  and  the  bank 
lie  debtor,  liable  to  pay  on  demand  a  sum  identical  in  amount 
^ith  the  amount  deposited,  does  not  apj)ly  in  cases  where  the 
eiK)sit  was  made  in  Confederate  notes,  when  it  was  under- 
x>od  and  was  the  obvious  intention  of  the  contract  that  the 
ayraent  back  was  to  be  in  kind." 

Said  motion  was  overruled,  and  defendant  excepted. 

W.  H.  Hull;  Hook  &  Webb,  for  plaintiff  in  error. 
Barneb  &  Gumming,  for  defendant. 

Trippe,  Judge. 

1.  The  second  section  of  the  ordinance  of  November  8th, 
^65,  provides,  "that  all  contracts  made  between  the  first  of 
ine,  1861,  and  the  firat  of  June,  1865,  whether  expressed 

Meriting  or  implied,  or  existing  in  parol  and  not  yet  execu- 
1,  shall  receive  an  equitable  construction,  and  either  party 

any  suit  for  the  enforcement  of  any  such  contract,  may, 
On  the  trial,  give  in  evidence  the  consideration  and  the 
Itie  thei*eof  at  any  time,  and  the  intention  of  the  parties  as 
ti'lie  particular  currency  in  which  payment  was  to  be  made, 
^  the  value  of  such  currency  at  any  time;  and  the  verdict 
^  judgment  rendered  shall  be  on  principles  of  equity,"  etc, 
^1^,  there  was  certainly  a  contract  between  the  bank  and 
^  depositor  within  the  dates  s|)ecified  in  the  ordinance,  and 
^  flefendant  who  excepts  to  the  judgment  cannot  object  that 
ift  case  was  held  to  be  within  that  ordinance,  when,  under  it, 
^  "Was  allowed  a  deduction  of  more  than  $1,300  00.  We 
•^  no  reason  why  the  ordinance  does  not  apply  to  the  rela- 
*>**  of  a  bank  to  its  depositors,  as  well  as  to  the  case  of  any 
^**^  creditor  and  debtor.  It  applies  to  "all  contracts"  made 
^^^^weoi  certain  periods,  and  this  is  one  of  them  :  Morse  on 
^•"ikiog,  26,  27,  4i3;  Addison  on  Contracts,  646,  647,  and 
Vou  uu  84. 
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cases  cited;  65  N.  C.  Rep.,  13;  2  Wallace,  252.  It  is  diffi- 
cult to  see  how  a  contrary  holding  would  be  of  any  benefit  to 
plaintiff  in  error — indeed,  how  it  would  not  be  the  loser  by 
it — unless  it  were  also  held  that  the  principle  of  the  ordinance 
would  apply  and  govern  the  case,  independent  of  the  ordi- 
nance. 

2.  The  court  distinctly  charged  the  jury  that  this  case  came 
within  the  ordinance;  and  it  was  not  error,  so  as  to  be  the 
ground  for  a  new  trial,  that  the  court  added,  whether  correctly 
or  not,  "tiiat,  were  it  not  for  the  ordinance,  then  the  common 
law  principles  applicable  to  depositors  would  control,  and  the 
bank  would  have  to  pay  the  full  amount  deposited."  It  is 
unnecessary  to  inquire  whether  the  latter  clause  of  theclwirge,^ 
under  the  facts  of  this  case,  was  true  or  not.  The  charge  vras 
that  such  a  principle  did  not  control  the  case,  but  the  ordi- 
nance did,  and  the  jury  acted  in  accordance  with  the  charge. 
As  to  the  point  that  the  contract  was  illegal,  etc.,  that  is  no 
longer  a  question  in  this  state,  since  the  decision  in  the  Geor- 
ffia  Railroad  and  Banking  Company  V8.  Eddleman,  38  Geor- 
gia, 465,  rendered  in  1868. 

3.  It  was  claimed  that  notice  given  by  the  bank  to  Its  de- 
positors to  withdraw  their  deposits,  else  they  would  be  sealed 
up  in  packages  and  iield  at  the  risk  of  the  de[K)sitors,  dis- 
charged the  bank,  on  account  of  the  sul)sefiuent  total  fod**^ 
of  Confederate  money.  It  was  not  in  proof  that  tliere  ^^ 
such  a  sealing  up,  and  a  8|>t»cial  appropriation  of  any  specific 
bills  for  the  depositors,  under  this  notice;  nor,  indeed,  that 
there  was  any  action  taken  by  the  bank  at  all  to  make  the 
notice  effective,  as  they  now  claim  it  to  have  l)een.  It  ^ 
not  a  tender;  or  if  it  had  l)een  a  tender,  it  was  not  proved 
that  the  action  of  the  bank  was  such  as  to  entitle  it  to  de- 
mand of  the  depositor  that  he  shall  lose  his  whole  claim  sim* 
ply  because  the  bank  had  enough  on  hand,  and  finally  lo»* 
enough,  to  pay  its  depositors.  Besides,  when  the  character  of 
the  deposits  that  were  actually  made  by  the  plaintiff  is  looked 
to,  it  is  by  no  means  certain  that  the  bank  had  an  absolute 
right  to  demand  of  him  that  he  should,  at  the  pleasure  of  th^ 
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ink,  receive  Confederate  money  tlierefor,  and  that,  too,  at  a 
me  when  that  currency  had  im])osed  upon  it,  by  the  power 
at  issued  it,  new  and  onerous  conditions.  This  was  the  case 
to  the  notice  given  in  February,  1864,  in  connection  with 
hich  was  the  further  notice  that  the  amounts  due  the  several 
positors  who  failed  to  withdraw  would  be  sealed  up,  etc. 
4.  The  jury  gave  a  verdict  for  the  value  of  Confederate 
^ney,  rated  at  what  it  was  worth  about  the  time  the  depos- 
I  were  made.  They  had  the  power  to  do  this.  No  interest 
IS  allowed  until  some  time  in  1868,  when  the  demand  was 
Side  of  the  bank.  Nor  was  the  plaintiff  entitled  to  any  in- 
cest before  that  time.  Although  the  verdict  may  be  a  lib- 
i\  one  for  the  plaintiff,  yet  when  the  judge  who  tried  the 
se  refuses  to  set  it  aside,  and  no  rule  of  law  has  been  vio- 
ted,  we  will  not  interfere,  unless  there  be  a  strong  case  of 
•use  of  discretion. 
Judgment  affirmed. 


BEEN  S.  Duke,  administrator,  et  al.,  plaintiffs  in  error,  V8, 
James  E.  Randolph,  executor,  defendant  in  error. 

here  an  affidavit  of  illegality  alleged  that  the  defendants  never  had  any 
Dotice  of  the  pendency  of  the  suit  upon  which  the  judgment  was  found- 
ed until  execution  issued  against  them,  a  demurrer  thereto  should 
bave  been  overruled. 

Illegality.     Before  Judge  Rice.     Clarke  Superior  Court, 
abruary  Term,  1874. 

Tor  the  facts  of  this  case,  see  the  decision. 
M.  L.  Mahler,  for  plaintiffs  in  error. 
"Will.  J.  Pike,  for  defendant. 
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Warner,  Chief  Justice. 


This  was  an  affidavit  of  illegality  to  an  execution  filed  l^y 
the  administrator  of  Green  M.  Duke,  deceased.     The  adnii  *>- 
istrator  alleged  in  his  affidavit  that  the  execution  which  k^^ 
been  levied  on  the  property  of  his  intestate,  as  he  was  m^^' 
vised  and  Ijelieved,  was  proceeding  illegally  against  theestd^te 
of  his  intestate,  because,  neither  the  said  Green  M.  Duke,  cr^^ 
ceased,  nor  the  said  Samuel  G.  Barnett,  (the  other  dofend^^nt 
named  therein,)  ever  had  any  notice  of  the  pendency  of  t^-he 
suit  upon  which  the  judgment  was  founded,  until  execute    on 
issued  against  them.     The  plaintiiF  demurred  to  the  deferred- 
ant's  affidavit,  which  demurrer  was  sustained  by  the  coi_:»rt, 
and  the  defendant  excepted.     The  only  question  made  by   '•he 
demurrer  for  the  judgment  of  the  court  was,  whether  the     al- 
legations contained  in  the  affidavit  were  sufficient,  under     'the 
law,  to  entitle  the  defendant  to  have  judgment  in  his  ft^'^or. 
The  3671st  section  of  the  Code  declares:  "If  the  defendant 
has  not  l)ecn  served,  and  does  not  api>ear,  he  may  take  advau- 
tage  of  the  defect  by  affidavit  of  illegality;  but  if  he  has  had 
his  day  in  court,  he  cannot  go  behind  the  judgment  by  an  affi- 
davit of  illegality."     Do  the  allegations  in  the  defendant's 
affidavit  deny  the  fact  that  he  has  had  his  day  in  court,  i^ 
contemplation  of  the  law?     If  the  defendant  has  been  serve<^ 
in  the  manner  prescribed  by  law,  or  acknowledges  service,  ^^^ 
if  he  appears  and  defends  the  suit,  then  he  has  notice  of  tL^  ^ 
pendency  of  the  suit,  in  contemplation  of  the  law,  but  wb«^  ^ 
the  defendant  alleges  that  his  intestate  never  had  any  noti^^ 
of  the  pendency  of  the  suit  upon  which  the  judgment 
founded  until  the  execution  was  issued  against  him,  he  n( 


tives  the  fact  of  service,  the  acknowledgment  of  service,  ot^^ 
his  appearance  in  court  to  defend  the  suit.     If  the  defenc^' 
ant's  intestate  had  no  notice  of  the  pendency  of  the  suit  unt^^ 
after  judgment,  then  he  has  not  had  his  day  in  court,  in  tb^ 
sense  of  the  law,  and  that  is  just  what  the  plaintiff's  demur* 
rer  admits,  and  upon  that  admission  the  defendants  wereeH' 
titled  to  the  judgment  of  the  court.     The  court  could  n(A 
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consider  the  evidence  contained  in  the  record  of  the 
leoiding  the  demurrer  to  the  defendant's  affidavit  of 
f.  The  evi<lence  containeil  in  the  record  would  be 
)Ie  when  the  plaintiff  joins  issue  with  the  defendants 
i  truti)  of  the  allegations  in  the  affidavit.  The  alle- 
hat  the  defendants  never  had  any  notice  of  the  pen- 
r  the  suit  upon  which  the  judgment  was  founded  un- 
ution  issued  against  them,  is  much  more  comprehen- 
Q  the  allegation  that  the  defendants  had  never  been 
ivith  any  process  or  declaration,  as  was  the  case  of 
.  PUnuiUy  49  Georgia  ReportSy  578.  If  the  defendant 
notice  of  the  i)endency  of  the  suit  before  the  judgment 
Jered,  he  has  never  had  his  day  in  court  in  respect  to 
Igment. 
lie  judgment  of  the  court  below  be  reversed. 


3  P.  Branch,  plaintiff  .in  error,  vs.  The  Mechanics' 
Bank  of  Augusta,  defendant  in  error, 

cue  wofl  argued  at  the  Janaary  term,  1874,  and  decision  reserved.) 

the  decision  in  Kimbro  V8,  The  Bank  of  Fulton^  49  Georgia 
f,  419,  the  plea  in  this  case  was  defective  in  not  fully  setting  ont 
;8  relied  on  to  sustain  it,  and  the  demurrer  on  that  ground  should 
ien  sustained. 

Lher  questions  raised  on  the  trial  are  decided  in  the  cases  of 
s  vs.  Sibley f  and  Branch  vs.  Baker,  pronounced  on  at  the  pres- 
n. 

itutional  law.  Pleading.  Before  Judge  Gibson. 
nd  Superior  Court.     April  Term,  1873. 

ih  brought  complaint  against  the  Mechanics'  Bank  for 
.  00;  and  twenty-five  per  cent,  damages,  besides  in- 
Q  certain  of  its  bills,  all  dated  and  alleged  to  have 
aed  prior  to  the  year  1861.  The  defendant  pleaded 
le  several  notes  or  bills  on  which  said  action  is  founded 
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were  issued  and   paid  out  during  the  late  rebellion  of  th- 
soutliern  states,  for  the  purpose  of  aiding  and  encouragin 
said  rebellion,  and  received  for  that  purpose  by  the  parties 
whom  they  were  issueil."     This  plea  was  verified  as  follows 

"Thomas  P.  Metcidf,  president  of  the  Mechanics'  Ban 
being  duly  sworn,  saith  that  he  has  reason  to  believe  that  t' 
obligations  or  evidences  of  indebtedness  upon  which  theabo^ 
stated  sm't  is  founded,  or  some  part  thereof,  have  been  giv*^ 
in  and  for  the  illegal  purpose  set  forth  in  the  forgoing  pk 
Sworn  to,"  etc. 

The  plaintiff  demurred  to  said  plea.     The  demurrer  AV05 
overruled  and  plaintiff  excepted. 

The  jury  found  for  the  defendant.     Error  is  assigned  apoo 
the  above  ground  of  exception. 

Henry  W.  IIilliard;  Z.  D.  Harrison,  for  plaintiff  in 
error. 


■{- 


W.  T.  Gould;  AV.  H.  Hull,  for  defendant. 

Trippe,  Judge. 

1.  In  Kimbro  vs.  The  Bank  of  Fulton,  49  Georgia,  419,  >* 
was  held  that  where  a  defendant  sets  up  by  plea  that  the  con- 
tract is  void,  on  the  ground  that  it  was  made  for  the  purpofl^ 
of  aiding  and  encouraging  *Uhe  laJte  rebellion"  it  is  neoessaiy 
that  tlie  facts  should  be  stated  in  such  plea  going  to  show  bo^ 
and  in  wiiat  way  the  contnict  was  intended  to  give  such  en- 
couragement and  ai<l.  Under  that  ruling  this  plea  is  dew^ 
tive,  and  the  demurrer  should  have  been  sustained  on  tW 
ground. 

2.  The  other  questions  made  on  the  trial  come  within  to* 
decisions  in  the  cases  of  Dobbins  vs.  Sibley,  and  BranA^ 
Baker,  pronouncc<l  at  the  present  term,  and  are  controlled  !>/ 
them.     They  neeil  not  be  repeated  here.  H^^ W.j 

Judgment  reversed. 


■  **  v!  I 
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CK  MiDDLETON  et  al.,  plaintiffs  in  error,  vs.  The  State 
OF  Georgia,  del'endant  in  error. 

cases  of  felony  it  is  not  competent  for  a  jury  to  convict  upon  the  tes- 
imony  of  an  accomplice,  unless  that  testimony  be  corroborated  by 
rircumstances  tendinf(  to  connect  the  defendants  with  the  crime.  The 
ase  of  Childers  vs.  The  State^  52  Georgia^  lOG,  controls  this  case. 

Criminal  law.  Witness.  Accomplice.  Before  Judge 
HLEY.  Chatliara  Superior  Court.  November  Special 
rm,  1873. 

Tack  Middleton  and  William  Sejibrook  were  placed  on 
I  for  the  murder  of  John  Houston.  The  evidence  dis- 
ced the  following  facts:  The  body  of  deceased  was  found 
the  Savannah  river  with  the  appearance  of  having  been 
the  water  several  days.  There  was  a  wound  upon  the 
d  which  was  sufficient  to  pro<hice  death.  It  looked  as  if 
3e  by  a  crow-bar,  or  some  other  such  instrument.  The 
eased  was  employed  as  a  watchman  on  a  lighter  which  lay 
Fort  Jackson.  This  boat  contained  wrecking  material, 
ifie  of  this  was  subsequently  found  in  Dennis  O'ConnelFs 
'k  shop,  in  the  city  of  Savannah.  It  was  purchased  by 
Sonnell  from  Scott  Thurman  and  Zeke  Jackson.  The  for- 
r  gave  his  name  as  Scott  Williams. 

Bere  the  state  introduced  Scott  AV.,  alias  Thomas  W.  Thur- 
^n,  who  had  been  indicted  with  the  defendants  for  the  same 
^nse,  a  nolle  jy^'osequi  having  first  been  entered  as  to  him. 
'e  witness  testified  as  folloAvs:  On  the  26th  September, 
*^%  Jack  Middleton  proposed  that  I  ride  with  him  in  his 
*t;  I  consented.  He,  William  Seabrook,  Zeke  Jackson 
i  myself,  met  at  Mrs.  McGu ire's,  on  Farm  street;'  Middle- 
J  proposed  that  we  all  go  on  a  riding  expeilition;  ^ve  went, 
d  found,  abreast  Fort  Jackson,  two  large  lighters  or  barges. 
c  heard  some  one  talking  to  Houston ;  we  made  fast  to  the 
"ars  of  the  Fort ;  after  a  while  I  proposed  a  return ;  I  went 
deep,  and  was  awoke  about  half-past  eleven  at  night  by  a 
^Uner;  I  wanted  to  come  back,  but  Middleton  took  me  over 
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to  the  lighter;  after  getting  up,  Houston  said  he  did  not  like  so 
many  men  on  board  that  time  of  night ;  Middleton  asked  him 
about  selling  the  iron ;  Houston  refused  to  sell — went  into  his 
cabin  and  got  an  old  sword  and  pistol;  Middleton  said,  while 
Houston  was  gone,  "  shove  him  overboard  and  let  him  swim  to 
shore ;"  I  said  we  had  better  tie  him,  if  we  do  anything ;  it  won't 
do  to  harm  him.  Middleton  saiil,  ''you  are  fixing  for  him  to 
halloo,  now ;"  Seabrook  said, "  that  ain't  worth  a  d — n."  Jack- 
son knocked  Houston  down  as  he  was  passing  with  a  crow  bar; 
witness  tried  to  keep  Jackson  from  throwing  Houston  ove^ 
board ;  Seabrook  seemed  also  to  be  trying  to  stop  it.  Houston 
rose  after  being  thrown  in  by  Jackson,  and  swam  to  the  boat; 
Jackson  and  Middleton  loosened  his  hold  and  drowned  him. 
Then  Middleton  and  Jackson  took  the  iron  and  passed  it  to 
Seabrook,  who  stored  it  away.  Middleton  cursed  and  abased 
me  because  I  would  not  help;  from  fear  I  kept  silent;  we 
came  up  and  landed  at  the  canal  dock ;  Middleton  ordered  all 
hands  to  meet  there  at  five  o'clock  that  morning;  at  eight  I 
went  down  to  the  bluff,  and  saw  them  unloading  a  wagon; 
was  present  when  tlie  iron  was  sold;  Mr.  O'Connell  paid 
Zeke  Jackson  $18  10;  Jackson  then  divided  the  money  with 
the  party ;  he  kept  §6  00,  Middleton  took  $6  00,  Seabrook 
$3  50,  and  I  was  given  $3  60.  Seabrook  fastened  the  boat; 
Middleton  said  he  wanted  no  cowards;  that  if  he  could  not 
buy  the  iron  he'd  have  it  anyhow.  Went  up  the  country  to 
Effingham,  to  work ;  after  the  arrest  of  Jackson  and  Middle- 
ton,  I  went  to  South  Caroliua ;  proposed  to  Seabrook  to  com© 
to  Savannah ;  he  swore  he  would  not.  Mr.  Morgan  and  Mr. 
Strobhar  arrested  me ;  told  Mr.  Morgan  all  about  it  when  a^ 
reste<l,  without  any  inducement  offered.  Seabrook  broke  and 
ran,  but  stopped  and  came  back ;  he  was  with  me  at  the  time 
of  the  arrest.  No  bargain  was  between  us,  so  far  as  1  know, 
when  we  went  down  the  river;  did  not  know  Houston;  did 
not  know  what  the  party  was  about  until  they  had  remained 
at  the  Fort;  went  to  sleep,  and  woke  up  at  half-past  eleven 
at  night;  we  left  the  city  about  five  p.  m. ;  don't  know  what 
they  were  talking  about  from  the  time  they  left  the  city;  did 
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JOt  go  to  sleep  until  after  we  got  to  the  Fort ;  when  I  wanted 
X)  go  back  Jackson  told  me  I  was  a  child ;  it  was  after  this 
hat  I  went  to  sleep ;  I  did  not  row  back ;  up  to  the  time 
hat  Jackson  struck,  nothing  was  said  about  killing,  except 
?hat  Middleton  said  about  throwing  him  overboard.  AVhea 
^brook  had  hold  of  Houston  I  asked  him  if  he  was  puli- 
ng him  away ;  he  said,  no,  by-G — d,  he  was  choking  him  to 
Leep  him  from  hallooing;  I  made  no  effort  to  save  Houston; 
aw  it  was  no  use ;  we  got  back  to  the  city  about  half-past 
wo  in  the  morning;  made  a  confession  to  the  magistrate; 
lothing  was  offered  me  to  confess. 

Benjamin  D.  Morgan  said :  He  had  heard  all  that  wit- 
less, Thurman,  had  said  on  the  stand ;  it  agreed  with  what 
le  told  him  in  South  Carolina,  almost  word  for  word ;  Thur- 
oan's  confession  was  voluntary ;  I  told  him  if  he  would  make 
he  statements  made  to  me  before  a  jury  he  would  be  severely 
punished,  but  that  his  neck  would  be  saved. 

William  Seabrook,  in  his  statement,  denied  any  connection 
nth  the  murder ;  said  it  was  Scott  Thurman  who  tried  to 
;et  him  to  come  to  Savannah  from  South  Carolina,  and  swear 
gainst  Middleton  and  Jackson. 

Jack  Middleton  said  he  knew  nothing  about  the  matter, 
zcept  what  Thurman  told  him. 

Thurman,  (recalled,)  said:  Never  had  an  opportunity  of 
diking  to  Middleton ;  didn't  say  a  reward  was  offered  him 
(ith  which  to  employ  counsel. 

The  jury  found  the  defendants  guilty.  A  motion  was  made 
(MP  a  new  trial  because  the  verdict  was  not  authorized  by  the 
BStimony.    The  motion  was  overruled  and  defendants  excep- 

Bd. 

J,  V.  Eyals;  G.  W.  Owens;  S.  B.  Adams,  for  plaintiffs 
a  error. 

Albert  R.  Lamar,  solicitor  general,  by  R.  H.  Clark^ 
br  the  state. 
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McCay,  Judge. 

There  is  in  this  record  absolutely  no  evidence  corroborating 
the  accomplice,  Thurman,  in  the  sense  of  the  law.  We  decid- 
ed, in  the  case  of  ChUders  V8.  The  StafCy  52  Georgia^  106, 
that  the  corroborating  circumstances  must  be  such  as  connect 
the  prisoners  in  some  way  with  the  crime.  We  have,  in  that 
case,  fully  given  our  reasons  for  thus  holding,  and  we  will  not 
rei>eat  them.  The  conviction  in  the  case  at  bar  is  Imsed  solely 
on  the  testimony  of  Thurman.  There  are  circumstances  go- 
ing to  show  he  is  guilty,  other  than  what  he  states,  but  ab- 
solutely none  that  the  prisoners  are.  It  is  plain  that  he  and 
Jackson  sold  the  iron  at  the  junk  shop,  and,  identified  as  that 
iron  was  next  day  by  the  owner  of  it,  he  knew,  before  any 
confession  was  made,  that  there  was  evidence  against  him. 
It  was  a  small  virtue  for  him  to  tell  the  tale  he  does  after  ihai^ 
What  circumstances  there  are  in  the  record,  other  tlian  those 
detailed  by  the  accomplice,  rather  go  in  favor  of  the  prison- 
ers. The  junk  man,  as  well  as  his  employee,  Monroe,  both 
testify  that  neither  of  the  prisoners  were  present  when  the 
iron  was  sold,  and  that  Thurman  and  Jackson  brought  it  to 
the  shop.  It  is  not  at  all  a  reasonable  story  that  the  head  meo 
in  the  murder  and  robbery  should  trust  the  plunder  to  the  wit- 
ness and  to  Jackson.  The  fair  inference  from  his  statement,  too, 
is  that  he  meant  to  testify  that  all  were  present  at  the  sellii^- 

We  only  mention  these  circumstances  to  show  that,  in  cora^ 
mon  reason,  it  ought  to  take  pretty  strong  circumstances  to 
corroborate  such  an  accomplice;  whereas,  in  the  sense  of  tb^ 
law,  there  are  no  circumstances  of  corroboration — nothing 
that  in  any  way  connects  the  prisoners  with  this  crime  bu* 
the  statements  of  the  witness.  That  he  told  the  same  tal^ 
when  arrested  is  not  only  no  corroboration  by  any  matted 
connecting  the  prisoners  with  the  crime,  but  it  is  illegal  testi' 
mony  any  way.  It  is  strange  to  bolster  up  a  witness  by 
proof  that  he  has  told  the  same  story  before.  We  know  of 
no  authority  for  such  a  practice. 

Judgment  reversed. 
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;iBE  J.  Bass,  executrix,  plaintiff  in  error,  vs.  James  A. 
Bass,  administrator,  et  «/.,  defendants  in  error. 

in  the  maker  of  a  deed  files  a  bill  to  reform  or  cancel  it  and  dies 
enie  lite,  his  will  is  not  competent  evidence  for  his  legal  represen- 
B  to  support  the  allegations  in  the  bill,  or  for  any  purpose  which 
J  to  obtain  the  decree  prayed  for. 

instrument  containing  all  the  terms  and  provisions  of  a  deed,  is 
rendered  testamentary  by  a  clause  that  the  maker  and  his  wife 
t  to  have  the  use,  benefit  and  control,  of  said  laud  for  and  during 
latural  lives." 

ugh  discovery  be  waived,  it  is  not  error  in  the  court  to  permit  the 
ers  to  be  sworn  to,  even  after  the  case  was  announced  ready  for 
especially  when  the  jury  is  charged  that  they  are  read  only  as 
lings  and  not  as  evidence. 

large  on  an  irrelevant  point  is  not  such  error  as  to  require  the 
ct  to  be  set  a.nde,  provided  the  court,  in  connection  with  such 
^e,  and  in  addition  thereto,  give  the  correct  rule  of  law,  and  one 
b  is,  in  fact,  applicable  to  the  case  under  the  evidence, 
cannot  say  that  the  verdict  was  so  contrary  to  the  evidence  as  that 
ourt  abused  its  discretion  in  refusing  a  new  trial. 

II.  Evidence.  Deed.  Equity.  Discovery.  Charge 
urt.  New  trial.  Before  Judge  Undeuwood.  Chat- 
Sui)erior  Court.     March  Term,  1874. 

sons  Bass  filed  his  hill  against  James  A.  Bass,  as  admin- 
r  upon  the  estate  of  Joseph  L.  Bass,  deceased,  making 
llowing  case : 

3r  to  January  11th,  1867,  complainant  and  wife  were 
and  infirm,  and  incapable  of  supporting  themselves. 
)n,  Joseph  L.  Bass,  agreed  to  support  his  parents  as 
IS  they  should  live,  in  consideration  of  complainant's 
ag  to  him  lot  of  land  sixty-two,  and  one-half  of  lot 
5ne,  in  the  sixth  district  and  fourth  section  of  Chattooga 
^  It  was  also  agreed  that  said  Joseph  L.  should  pur- 
from  complainant  three  acres,  with  the  improvements 
n,  in  the  same  district  and  section,  for  a  note  on  com- 
nt  for  $200  00,  held  by  said  Joseph  L.,  due  January 
867,  with  a  credit  thereon  of  §29  00.  In  accordance 
his  understanding,  as  he  supposed,  complainant  signed 
llowing  instrument : 
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"GEORGIA — Chattooga  county: 

"This  indenture,  made  the  11th  day  of  January,  1867, l> 


tween  Persons  Bass,  of  said  state  and  county,  of  the  one  pa. 
and  Joseph  L.  Bass,  son  of  the  said  Persons  Bass,  of  the  sa 
place,  of  the  other  part:  Witnesseth,  that  the  said  Person; 
Bass,  for  and  in  consideration  of  the  sum  of  $200  00  cash    ir 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and 
for  and  in  consideration  of  the  natural   love  and  affection 
which  he  has  and  bears  to  his  said  son,  hath  given,  granted 
and  conveyed,  and  doth   by  these  presents  give,  grant  and 
convey,  to  the  said  Joseph  L.  Bass,  his  heirs  and  assigns,  the 
following  tracts  or  parcels  of  lan<l,  situate,  lying  and  being 
in  the  sixth  district  and  fourth  section  of  said  county,  krt)wn 
by  lot  number  sixty-two,  and  the  north  half  of  lot  number 
sixty-one,  and  three  acres  of  lot  number  eighty-four,  lyiugon 
the  west  side  of  the  main  road  leading  from  Suramervilleta 
Lafayette,  so  as  to  include  the  improvements  where  the  gin- 
house  stands,  (said  line  to  be  established  by  the  parties,)  con- 
taining two  hundred  and  forty-three  acres  in  all,  more  or  less. 
To  have  and  to  hold  said  tracts  or  parcels  of  land  to  him,  the 
said  Joseph  L.  Bass,  his  heirs  and  assigns,  together  with  all 
and  sigular  the  rights,  members  and  appurtenances  thereof,  to 
the  same  in  any  manner  belonging,  to  his  and  their  own  proper 
use,  benefit  and  behoof,  forever  in  fee  simple.     But  I,  the  said 
Persons  Bass,  and  my  wife,  Mary  Bass,  are  to  have  the  use, 
benefit  and  control  of  said  land   for  and  during  our  natural 
lives.     I  also  give  my  said  son,  J.  L.  Bass,  one  good  feather 
bed  and  bedding,  to  be  his  separate  and  distinct  property, 
aside  from  an  equal  share  of  the  remainder  of  my  properly 
at  my  death. 

"In  testimony  whereof  the  said  Persons  Bass  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  above  written. 
(Signed)  "  PERSONS  BASS,  [l.  8.] 

"Signe<l,  sealed  and  delivered  in  presence  of: 

"J.  L.  Hawkins, 

*'  H.  D  C.  Edmondson,  c.  s.  c." 
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lainant's  son,  the  said  Joseph  L.,  upon  whom  he  im- 
elietl  in  the  premises,  complainant  being  nearly  blind 
at  all  on  his  guard  in  dealing  with  him,  represented 
instrument  afi)resaid  suffioiently  effected  the  objects 
)oscs  had  in  view.     Jose])h  L.  immediatdy  went  into 
n  of  said  three  acres  and  the  improvements  thereon, 
)Iainant  remained  In  the  posseasion  and  control  of  all 
*  lands  named  in  said  instrument.     Joseph  L.  died 
'ar  1869,  without  having  done  anything  for  the  sup- 
maintenance  of  his  said  parents,  and  this  providen- 
endered  it  imiK)ssiblc  for  him  to  do  anything  for  them 
ture.     Without  the  huid  set  forth  in  said  instrument, 
I  acres  excepted,  complainant  and  his  said  wife  will 
sufficient  means  to  support  them  during  their  lives, 
ike  or  accident  in  dmfting  the  instrument  aforesaid, 
o  Ciirry  out  the  intent  of  tlie  parties  thereto.     Said 
expi'esses  one  consideration  as  a|)plicable  to  all  the 
rein  named,  when,  in  fact,  the  note  for  J200  00,  deliv- 
by  said  Jaseph  L.,  was  the  only  consideration  paid, 
was  expressly  understood  to  have  been  for  the  afore- 
je  acres.     It  was  only  contemplated  that  the  title  to 
je  acres  should  then  pass.     Said  instrument  also  re- 
}  complainant  and  his  wife  the  use  and  benefit  of  all 
as  long  as  they  may  live,  while  it  was  intended  that 
eph  L.,  should  go  into  immediate  possession  of  said 
TVS,  as  he,  in  fact,  did.     Complainant  is  advised  that 
latter  of  grave  <loubt  whefher  said  instrument  will 
construed  to  be  a  will,  in  its  present  condition,  and 
i  revocable  at  pleasure,  and  even  void  upon  its  face  as 
3Ut  two  attesting  witnesses.     Yet  it  is  a  cloud  upon 
,  which  prevents  him  disi)Osing  of  his  said  j)roperty 
ntage.     Waiving  discovery,  complainant  prays  that 
;niment  may  be  reformed  so  as  to  speak  the  intention 
arties  as  heretofore  indicated ;  that  the  writ  of  sub- 
ay  issue. 

)]ainant  having  died  pending  litigation,  his  executrix, 
J.  Bass,  was  made  a  party  in  his  stead.    An  order  was 
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also  passed  by  the  clmneellor  making  Sarah  A.  Bass,  >vidow 
of  Joseph  L.  Bliss,  and  Addie  G.  Bass,  his  infant  daughter, 
by  her  gnardian  ad  litein,  Samuel  Hawkins,  parties  defend- 
dant. 

The  defendant,  James  A.  Bass,  as  administrator  of  Joseph 
L.  Bass,  deceased,  answered,  admitting,  substantially,  tlie  al- 
legations of  the  bill. 

The  defendant,  Sarah  A.  Bass,  answered,  fixing  the  date  of 
her  marriage  as  November  12th,  1868;  of  the  birth  of  her 
daughter,  September  27th,  1869,  and  of  the  death  of  her  hus- 
band, November  3d,  1869.  She  denied,  in  unequivocal  termSy 
every  equity  set  up  in  complainant's  bill.  Samuel  Hawkins, 
as  guardian  for  Addie  G.  Bass,  in  effect^  adopted  the  answer 
of  Sarah  A.  Bass. 

In  the  course  of  the  trial  the  complainant  tendered  in  evi- 
dence the  will  of  her  testator,  executed  on  May  28th,  1870, 
the  second  item  of  which  was  as  follows:  "  I  wish  my  prop- 
erty, which  consists  of  lot  of  land  known  by  number  sixty- 
two,  and  the  north  half  (or  eighty  acres)  of  lot  sixty-one^  io 
said  county,  sixth  district  an<l  fourth  section,  to  be  sold  by 
my  executrix,  at  private  sale,  if  she  should  think  best,  and 
the  proceeds  to  be  equally  divided  between  my  legal  heirs. 

This  testimony  was  offered  for  the  following  pur|>06es:  l^ 
To  show  that  testator  regarded  the  instrument  made  to  h»* 
son,  Joseph  Ij.  Bitss,  as  a  testiimentary  paper,  and  not  a  deed. 
2d.  To  establish  testator's  desire  to  do  equity  to  the  only  child 
of  the  said  Joseph  L.,  deceased. 

Upon  objection  made,  the  will  was  excluded,  and  coinpWD- 
ant  excci)te<l. 

The  evidence  is  omitted  as  unnecessary  to  an  understand- 
ing of  the  opinion.  The  errors  complained  of  will  suflSciently 
appear  from  the  motion  for  a  new  trial. 

The  jury  found  for  the  defendants.  The  complaintf^ 
moved  for  a  new  trial  upon  the  following  grounds,  to-wit: 

1st.  Because  the  court  erred  in  excluding  the  aforesaid  will 
of  Persons  Bass. 

2d  Because  the  court  erred  in  holding  the  instnimeot  tf*" 
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ted  on  January  lull,  1867,  to  be  a  deed  and  not  testamen- 

tkl.  Because  the  court  erred  in  allowing  the  defendants, 
rah  A.  Bass,  and  Samuel  Hawkins,  guardian,  after  the  case 
s  announced  ready  for  trial,  to  swear  to  their  answers, 
he  court  charged  the  jury  that  such  answers  were  read  to 
im  as  a  part  of  the  pleadings  only,  and  not  as  evidence.) 
4th.  Because  the  court  erred  in  giving  the  following  charge 
the  jury,  it  being  irrelevant :  "  If  you  find,  from  the  proo& 
the  case  that  the  instrument  was  made  to  Joseph  L.  Bass 
fore  his  marriage,  and  that  he  afterwards  married,  and  had 
^hild  born,  the  law  casts  the  real  estate  upon  the  wife  and 
ild  by  descent.  Marriage  is  a  valuable  consideration,  and 
i  wife  and  child  take  by  descent  as  purchasers,  and  not  by 
[litation,  and  in  such  a  case,  in  order  to  correct  an  alleged 
stake  and  reform  the  deed,  the  proof  must  be  of  the  clearest^ 
■ongest  and  most  decisive  nature,  and  satisfactory.  But  if 
ur  minds  are  satisfied  by  clear,  strong  and  decisive  proof, 
►u  may  correct  the  mistake,  if  any,  and  reform  the  deed,  and 
Gike  it  speak  the  agreement  according  to  the  intention  of  the 
trties,  in  accordance  with  the  evidence." 
6th.  Because  the  verdict  was  contrary  to  the  law  and  the 
Science. 
The  motion  was  overruled  and  complainant  excepteil. 

■ 

DuNLAP  Scott;  R.  D.Harvey;  C.  A.  Thorn  well, 
>f  plaintiff  in  error. 

WwGHT  &  Featherston;  F.  A.  KiRBY,  for  defendant. 

Tbippe,  Judge. 

1.  Persons  Baas,  the  maker  of  the  deed,  filed  tliQ  bill  in  his 
f«time,  to  cancel  it..  His  representative,  who  is  made  a 
^y  complainant,  offered  in  evidence  at  the  trial  the  will  of 
•8B,  for  the  purpose  of  sustaining  the  charges  contained  in 
^  bill,  and  to  obtain  the  decree  prayed  for.  The  court  re- 
i*id  the  will  as  evidence,  and  we  think  it  was  properly  re- 


536  SUPREME  CX)[JRT  OF  QEOKGIA. 

Bass  vs,  BaR8  et  aL 

jected.     The  case  of  Nathan  C.  Mun7*oe,  executory  vs.  N,  C,  and 
George  C.  Napier ,  decided  at  tlie  present  term,  had  precisely 
the  question  in  it  that  is  involved  in  this  point,  and  a  similar 
decision  was  made  in  that  case  as  is  rendered  in  this.    To  rule 
the  contrary  would  be  to  set  uj)  that  a  party  to  a  cause  may,  by 
his  declarations,  if  made  by  a  will,  prtxjure  a  judgment  to 
which  he  otherwise  might  not  be  entitled.     See  the  reasons 
given  in  the  decision  of  Miinroe  vs,  Nupiers,  supra, 

2.  The  terms  of  conveyance  used  in  the  instrument  sought 
to  be  set  aside  are  the  technical  terms  of  a  <lee<l.  The  fact  that 
the  grantor  reserved  to  himself  and  wife  **the  use  and  control 
of  the  land  for  and  during  our  natural  lives,"  did  not  make 
the  instrument  testamentary:  3  Kelly  j  460;  6  Georgia,  515, 
and  numerous  other  decisions  by  this  court. 

3.  It  is  claimed  that  the  court  erred  in  permitting  the  de- 
fendants to  swear  to  their  answers  after  the  parties  announced 
ready— especially  as  discovery  was  waived.  This  could  not 
have  damaged  the  complainant  when  the  court  charged  the 
jury  that  the  answers  were  not  evidence,  and  could  only  be 
read  as  pleadings. 

4.  It  is  further  complained  that  there  was  error  in  the 
charge  of  the  court  as  to  the  interest  which  the  wife  and  child 
of  the  grantee  took  in  the  land.  The  grantee  was  dead,  and 
his  administrator  was  a  party.  It  was  a  matter  totally  irrel- 
evant to  the  issue  as  to  that  question,  and  whether  the  court 
was  right  or  wrong,  does  not  affect  the  case,  and  could  iH)t 
have  controlled  the  finding.  For  the  court  added  to  the 
charge  what  was  the  correct  rule  of  law  as  to  the  evideiM* 
required,  whether  the  administrator  or  the  wife  and  child  had 
been  parties.  The  exception  is  on  an  immaterial  point,  aiw 
we  cannot  see  how  injury  could  result  from  the  charge. 

6.  On  a  review  of  the  case  we  cannot  say  that  the  verdic* 
was  contrary  to  the  evidence,  so  as  to  make  the  refusal  of  th* 
court  to  grant  a  new  trial  an  abuse  of  discretion. 

Judgment  affirmed. 
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JNO  J.  Harringtox,  plaintiff  in  error,  vs.  Robert  Gab- 
by et  al.,  defendants  in  error. 

re  complaint  for  land  in  the  statutory  form  is  brought,  the  plaintiff 
U8t,  by  the  abstract  attached  to  his  declaration  and  by  his  evidence, 
ow  title  in  himself. 

yectment.     Pleadings.     Before  J.  B.  Estes,  Esq.,  Judge 
hae  vice.     White  Superior  Court.     October  Adjourned 
m,  1873. 

i^or  the  facts  of  this  case,  see  the  ilecision. 

rViER  Boyd,  for  plaintiff  in  error. 

3.  H.  Sutton,  for  defendants. 

iIVarner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the 
session  of  a  lot  of  land  from  the  defendant  under  the  statu- 
^  form.  On  the  trial  of  the  case  the  plaintiff  offered  in 
dence  the  plat  and  grant  from  the  state  to  Elizabeth  Pearcy, 
I  a  deed  from  Boyd,  administrator  de  bonis  non  of  Wittick, 
Irby,  and  a  deed  from  Irby  to  Harrington,  the  plaintiff, 
ere  was  no  de<Kl  from  Elizabeth  Pearciy,  the  drawer,  con- 
nng  the  title  to  the  lot  from  her.  Upon  this  evidence  the 
irt,  on  motion  of  the  defendant,  non-suited  the  plaintiff,  to 
nch  ruling  of  the  court  the  plaintiff  excepted.  The  argu- 
intfor  the  plaintiff  is  that  under  the  statutory  form  of  ac- 
«,  as  provide<l  by  the  Code,  the  plaintiff  is  entitled  to  re- 
ver  when  he  exhibits  an  abstract  of  his  title  and  shows  that 
c  land  has  been  grante<l  by  the  state,  in  the  same  manner  as 
he  had  alleged  a  demise  from  the  grantee  in  the  common 
^  action  of  ejectment.  The  reply  is  that  when  he  seeks  to 
cover  the  possession  of  land  under  the  statutory  furm,  the 
^ntiff  must  show  a  title  to  the  land  which  he  seeks  to  re- 
>ver  by  an  abstract  thereof  annexed  to  his  declaration.  The 
^tedoes  not  contemplate,  when  it  dispenses  with  the  com- 
V'lu  Ml.  85. 
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mon  law  form  of  the  action  of  ejectment,  that  the  plaintiff 
shall  not  establish  his  legal  right  to  recover  the  land.  Inthb 
case  the  plaintiff  did  not  show  any  title  to  the  land  sued  for, 
in  Inraself,  or  in  those  under  whom  he  claims,  but,  on  the  con- 
trary, his  own  evidence  shows  that  the  legal  title  to  the  lot  of 
land  is  in  Elizabeth  Pearcy,  the  drawer,  inasmuch  as  no  title 
was  shown  to  have  been  conveyed  by  her  to  any  person.  In 
our  judgment,  the  non-suit  was  properly  awarded  by  the 
court  on  the  evidence  before  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Nelson  Tift,  plaintiff  in  error,  vs.  Taliaferro  Jones,  de- 

.fendant  in  error. 

1.  The  proprietor  of  a  toll-bridge  is  bound  by  law  to  keep  the  ssmeina 
safe  condition,  and  to  make  all  needful  repairs,  and  he  has  a  right  U> 
take  up  any  portion  of  the  bridge  which  it  may  be  uecessary  to  dii* 
place  for  the  purpose  of  making  such  repairs. 

2.  While  such  repairs  are  being  made,  and  a  large  portion  of  the  floor 
ing  of  the  bridge  is  taken  off,  and  the  timbers'sustaining  the  floor  are 
removed  from  their  usual  place,  so  as  to  be  plainly  seen  by  all  personSr 
and  the  collection  of  toll  is  discontinued,  the  relation  of  the  owoerio 
the  public  as  proprietor  of  a  toll-bridge  is  suspended,  and  he  is  not 
liable  to  a  passenger  who  attempts  to  cross  the  bridge  on  foot  on  planks 
temporarily  laid  down  several  feet  apart,  for  the  use  of  the  workoeDt 
and  who  is  injured  by  falling  between  the  planks  thus  placed,  or 
through  an  opening  caused  by  the  removal  of  the  timbers. 

3.  For  the  purpose  of  proving  that  toll  was  charged  while  the  bridge  wai 
in  that  condition,  it  is  not  competent  for  a  witness  to  state  that  he  has 
an  account  showing  a  charge  against  him  for  toll  of  the  same  date  the 
accident  occurred. 

4.  When  a  party  to  an  action  intends  to  be  a  witness  for  himself,  and  the 
court  directs  that  his  witnesses  be  separately  examined,  it  is  the  propef 
rule,  unless  there  be  special  reasons  to  the  contrary,  that  such  party 
should  first  be  examined  in  the  absence  of  his  other  witnesses,  in  or 
der  that  he  may  thereby  be  present,  as  is  his  right,  daring  the  whole 
trial  of  his  case. 

Roads  and  bridges.  Evidence.  Witness.  Practice  in  tk 
Superior  Court.  Before  Judge  Strozer.  Dougherty  Snp^ 
rior  Court.     April  Term,  1874. 
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Jones  brought  case  against  Tift  for  $50,000  00  damages, 
alleging  that  the  defendant  was  the  proprietor  of  a  toll-bridge 
across  the  Flint  river,  at  the  city  of  Albany;  that  he  kept  it 
so  negligently  and  carelessly  that  the  plaintiff  fell  througli  the 
same  a  distance  of  twenty-eight  feet,  and  was  tliereby  dam- 
aged in  the  sum  aforesaid.  The  defendant  pleaded  that  he 
was  neither  n^ligent  or  careless;  that  at  the  time  the  plain- 
tiff was  injured  all  crossing  on  the  bridge  was  suspended  for 
the  purpose  of  making  repairs ;  that  the  bridge  was  then  torn 
up;  that  he  was  charging  no  toll;  that  the  crossing  being 
thus  suspended,  and  no  toll  being  charged,  the  bridge  was 
not  at  that  time  a  toll  bridge;  that  the  plaintiff  was  injured 
by  his  own  fault. 

The  evidence  made,  in  brief,  this  case :  The  bridge,  at  the 
time  of  the  accident,  was  not  in  a  condition  to  be  crossed.  A 
large  portion  of  the  flooring  had  been  taken  off,  and  the  tim- 
bers sustaining  the  same  removed  from  their  usual  place. 
This  dangerous  condition  was  patent.  The  collection  of  toll 
was  suspended.  Planks,  several  feet  apart,  were  laid  down 
for  the  use  of  the  workmen.  The  plaintiff  was  drinking; 
there  was  some  evidence  to  show  that  he  was  drunk.  He 
crossed  the  larger  portion  of  the  bridge  in  safety,  but  upon 
entering  into  conversation  of  an  unpleasant  nature  with  de- 
fendant on  the  other  side,  seemed  to  become  disconcerted,  and 
fell  through.  He  was  urgeil  not  to  cross.  The  defendant 
was  present  at  the  time,  superintending  the  repairs. 

The  jury  found  for  the  plaintiff  87,500  00.  The  defend- 
ant moved  for  a  new  trial  upon  the  following  among  other 
grounds : 

1st.  Because  the  court  erred  in  substituting  the  word  "pro- 
hibit*' for  "forbid,"  and  in  adding,  "provided  he  did  not 
'cross  by  ])ermission  of  defendant  or  his  agents,"  to  the  follow- 
ing request:  "If  the  defendant's  bri«lge  was  out  of  repair,  it 
was  his  duty  to  repair  it,  and  he  had  the  right  to  tear  up  so 
much  thereof  as  was  necessary  to  repair  it,  and  to  forbid  per- 
sons from  crossing  the  same,  or  to  refuse  to  take  toll  for  the 
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crossing  at  the  time  the  bridge  was  torn  up,  then  the  plaintlf 
is  not  entitlc<l  to  recover." 

2d.  Because  tlie  court  erred  in  allowing  the  witness,  Franfc 
Tharj),  to  testify,  for  the  purpose  of  showing  that  the  defeud- 
ant  had  charged  toll  on  the  day  of  the  injury,  that  the  bridge^ 
keei>cr  had  presented  him  with  an  account  embracing  sucA 
items,  which  he  had  paid,  and  which  he  now  had  receipteJ; 
that  said  account  was  in  his  trunk. 

3d.  Because  the  court  erreti  in  refusing,  when  the  defend- 
ant moved  to  have  the  plaintiff's  witnesses  separated,  to  cause 
the  plaintiff  to  be  first  examined  out  of  the  hearing  of  his 
witnesses,  and  before  he  had  heard  their  testimony. 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  defendant  excepted. 

PoE,  Hall  &  Lofton;  D.  H.  Pope,  for  plaintiff  in enw. 

Wright  &  Warren;  H.  Morgan,  by  R.  H.  CLAEK,for 
defendant. 

Trippe,  Judge. 

1.  This  case  may  be  reduced  to  a  very  narrow  compass, 
without  going  into  all  the  learning  growing  out  of  the  lawtf 
to  the  general  obligations  of  the  proprietor  of  a  toU-bridgCf 
whilst  it  is  used  as  such,  to  the  public  or  to  passengers,  tii^ 
unquestionably  true  that  it  is  the  duty  of  such  a  proprietor 
to  keep  his  bridge  in  a  safe  condition.  For  a  failure  so  to  do^ 
he  would  be  responsible  for  any  damage  resulting  there&oo 
to  a  passenger.  To  secure  this  condition  of  the  bridge,  w 
pairs  are  necessary.  To  make  these  repairs,  he  has  the  right 
to  take  up  any  portion  of  the  bridge  which  is  required  to 
be  removed,  in  order  to  discharge  his  duty.  As  to  the  obli- 
gations imposed  by  law  upon  the  owuer  of  toll-bridges,  see 
Code,  section  670,  paragraph  5,  and  section  690.  There  is  no 
complaint  made  in  this  case  that  the  defendant  took  up  moie 
of  his  bridge  than  was  necessary  to  make  the  needed  repairs* 

2.  If,  then,  the  proprietor,  in  the  discharge  of  this  duty,  so 
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s  up  the  flooring  of  the  bridge,  and  removes  the  tim- 
>j>orting  the  floor  80  as  to  l)e  plainly  seen  by  all  per- 
d  the  fact  is  patent  to  any  observer  that  the  bridge  is 
ily  in  a  condition  not  fit  to  l>e  crossed,  and  the  collec- 
toll  is  discontinued,  then  the  relation  of  the  proprietor 
ublic,  as  the  keeper  of  a  toll-bridge,  is  suspended,  and 
.?8  suspended  for  such  time  as  may  be  needed  to  put 
ge  in  a  safe  condition.  If,  whilst  the  bridge  is  in  this 
1,  a  passenger  attemj)ts  to  cross  the  bridge  on  planks 
rily  laid  down,  several  feet  apartj  for  the  use  of  the 
n,  and  is  injured  by  falling  between  the  planks  thus 
or  through  an  oi>ening  caused  by  the  removal  of  the 
he  is  not  entitled  to  recover  damages  therefor  against 
ler  as  a  negligent  proprietor  of  a  toll-bridge.  The 
ire  remitted  to  their  rights,  as  they  result  from  those 
3  which  exist  between  individuals.  It  would  be  a  legal 
r  to  require  the  proprietor  to  repair  his  bridge,  and  by 
a  matter  of  course,  giving  him  the  power  to  do  what- 
lecessary  to  accomplish  the  repairs,  even  if  it  be  the 
ig  of  one-half  his  bridge,  and  at  the  same  time  hold 
md  under  all  the  strict  rules  governing  the  case  of  a 
vhilst  in  active  use.  The  defendant  was  not  respon- 
'  the  use  of  the  planks  temporarily  laid  down  for  one 
,  because  the  plaintiff  sought  to  use  them  for  another 
ch  they  were  not  dcsigue<l:  Sh.  &  R.  on  Neg.,  sec. 
id  see  42  Maine  R.,  248,  on  this  point.  If  one  were 
;  a  bridge  f(»r  the  public  or  for  himself,  it  would  hard- 
jld  that  he  was  responsible  to  any  one  who  might  will- 
?  even  by  the  owner's  consent  attempt  to  cross  on  a 
'  sill,  which  had  been  laid  down,  and  be  thereby  in- 
nd  when  all  the  hazard  was  patent,  and  there  were  no 
A  dangers  which  it  was  the  builder's  duty  to  disclose, 
le  question  as  to  the  collection  of  toll  by  the  defend- 
Ist  the  bridge  was  in  the  condition  described,  was  an 
fit  one,  and  the  testimony  some^vhat  conflicting.  To 
lat  the  defendant  had  charge<l  toll,  a  witness  stated, 
had  an  account  in  bis  trunk  which  was  presented  by 
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the  bridge-keeper,  showing  a  charge  for  toll  on  the  day  of  the 
accident.  This  evidence  was  objectetl  to  by  the  defendant 
and  the  testimony  admitted.  Even  if  the  account,  if  pro- 
duce<^,  would  itself  be  sufficient  to  establish  such  a  fact,  still 
we  think  that  the  writing  should  have  been  offered.  The 
existence  or  truth  of  a  fact  cannot  be  established  by  merely 
stating  that  it  is  in  writing.  It  is  now  declared  by  statute 
that  the  best  evidence  of  the  fact  sought  to  be  proved  must 
be  produced,  unless  its  absence  is  satisfactorily  accounted  for: 
Code,  sec.  3760. 

4.  Section  3863  of  the  Code  provides  that,  "in  all  cases, 
either  party  has  the  right  to  have  the  witnesses  of  the  other 
party  examined  out  of  the  hearing  of  each  other.  The  court 
will  take  proper  care  to  effect  this  object  as  far  as  practicable 
and  convenient,  but  any  mere  irregularity  shall  not  exclude 
the  witness."  Where  the  court,  under  this  provision  of  the 
law,  directs  a  separate  examination  of  the  witnesses,  and  the 
party  intends  to  be  a  witness  for  himself,  it  would  be  a  proper 
rule  that  such  party  should  be  first  examined,  unless  there  be 
reasons  to  the  contrary,  in  the  absence  of  his  other  witnesses. 
This  would  preserve  his  right  to  be  present  in  the  court  du- 
ring the  whole  trial  of  his  case.  There  are  cases,  doubtless, 
in  which  the  examination  of  the  party  would  not  be  i^ 
ojdered.  His  testimony  might  be  with  reference  to  sow^ 
point,  or  of  such  a  character  that  it  would  not  be  fairly  intel' 
ligible  to  the  jury  unless  other  evidence  with  which  it  ^^ 
connected  had  been  heard.  The  particular  circumstances  oi 
each  case  must  control  it,  under  the  discretion  of  the  court  J 
and  the  words,  "the  court  will  take  proper  care  to  effect  tbi^ 
object,  as  far  as  practicable  and  convenient,"  invests  the  court 
with  extensive  discretion  in  the  matter.  That  discretion 
should  not  be  interfered  with  unless  clearly  abused,  and  the 
courts  will  doubtless  take  care  that  the  party  proposing  to  be 
a  witness  shall  not  willfully  disregard  the  rule/nor  the  other 
party  improperly  disable  him  in  the  exercise  (tf  every  right 
the  law  gives  him. 

Judgment  reversed. 
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W.  T.  Doster,  plaintiff  in  error,  vs.  J.  Conklin  Brown, 

defendant  in  error. 

W.  T.  Doster,  plaintiff  in  error,  vs.  J.  B.  Y.  Warne^i,  de- 
fendant in  error. 

^  W'hen  a  jury  brought  in  a  verdict  **  for  the  plaintiff,"  it  was  not  error 

^11  the  judge  to  ask  them  how  much  thej  intended  to  find,  and  on  the 

'Oreman  stating  the  amount  (which  was  the  amount  claimed)  to  direct 

^he  verdict  to  be  so  amended  and  then  read  and  received  as  the  verdict. 

"^     When  a  defendant  had  pleaded  the  general  issue,  as  well  as  a  set- off, 

^  g^eneral  verdict  of  the  jury  "  for  the  defendant"  is  not  improper. 

•    The  verdicts  in  these  cases  are  not  contrary  to  evidence. 

I^ractice  in  the  Superior  Court.  Verdict.  Pleadings.  Set- 
^ff^.  New  trial.  Before  Judge  Bartlett,  Greene  Superior 
<^urt.    March  Term,  1874. 

The  two  cases  above  stated  were  tried  together  in  the  su- 
perior court.     In  the  first,  the  jury  found  a  verdict  "for  the 
plaintiff."     The  court  instructed  them  to  return  to  their  room 
^J^d  to  find  a  definite  sum.     The  foreman  stated  that  they  in- 
tended to  find  the  amount  claimed,  to-wit:   $58  79.     The 
*ourt  inquired  if  they  meant  that  by  their  verdict.     The  jury 
•fisented.     The  court  then  instructed  plaintiff's  counsel  to  in- 
^^t  that  amount  in  the  presence  of  the  defendant's  counsel 
^'^d  of  the  jury.     To  which  defendant  excepted. 

In  the  second  case,  the  defendant  pleaded  the  general  issue 
.  *^d  set-off.     The  jury  found  for  the  defendant.     Whereupon 
^  W.  T.  Doster,  the  defendant  in  the  first  case  and  the  plaintiff 
\   Ml  the  second,  moved  for  a  new  trial  in  the  first  case,  because 
of  alleged  error  in  the  court  in  directing  said  verdict  to  be 
^  Amended ;  in  the  second,  because  said  verdict  expressed  no 
Mount;  and  in  both  cases,  because  the  verdicts  were  con- 
'^^^  to  the  law  and  the  evidence.     There  was  testimony  to 
'sustain  the  Visrdicts.     The  motions  were  overruled,  and  mov- 
ant excepted, 

^  C.  EIiNNEBREW,  for  plaintiff  in  error. 
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P.  B.  Robinson;  W.  H.  Branch;  M.  W.  Lewis &So5, 
for  defendants. 

McCay,  JudgjB. 

1,  2.  We  see  no  objection  to  tlie  course  pursued  by  tbe 
judge  in  correcting  the  verdict.  In  effect,  it  was  the  same 
thing  as  though  the  amount  was  written  by  tlie  foreman's  own 
hand.  It  was  done  in  the  presence  of  the  jury  and  by  their 
direction.  We  have  all  of  us  seen  the  same  thing  done  often, 
and  have  never  heard  it  objected  to  before.  The  verdict  m 
the  other  case  was  for  the  defendant,  and  needed  no  cor- 
rection. '  It  was  found  that  nothing  was  due  from  the  defendant 
to  the  plaintiff,  according  to  evidence  under  the  pleadings. 

3.  Nor  do  we  think  the  verdict  contrary  to  the  evidence. 
There  is  the  positive  proof  of  the  plaintiff  on  one  side  aD<* 
really  no  very  definite  proof  on  the  other.  That  there  is  n(^ 
so  much  lumber  in  the  house  is  not  conclusive,  as  it  m\ff^ 
have  been  stolen.  Again,  it  seems-  difficult  to  understand 
how  the  exi)ert  could  tell  the  quality  of  any  of  the  lurabefy 
such  as  the  sleepers,  joists,  scantling,  etc.,  as  they  could  fK** 
be  got  at  to  inspect,  and  he  would  have  to  depend  on  others 
for  the  size  and  number.  We  suspect  the  jury  did  not  have 
as  high  an  opinion  of  his  skill  as  a  calculator  as  lie  has  him* 
self. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  R.  Phillips,  plaintiff  in  error,  vs.  Sarah  w  • 
Bowdoin,  administratrix,  defendent  in  error. 

1 .  A  jadgment  against  a  party  who  goen  into  bankruptcy  may  be  enforce^ 
against  property  on  which  it  has  a  lien  and  which  was  sold  by  the  d^ 
fendant  before  the  filing  of  his  application  to  be  adjudged  a  bankmp^ 

2.  If  the  judgment  creditor  levy  his  execution  on  such  property,  which  i' 
claimed  by  the  purchaser,  and  pending  the  claim  the  creditor  prof** 
his  debt  in  the  bankrupt  court,  but  before  there  is  aoy  diridend  of  ut 
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bankrupt's  assets,  obtains  leave  of  the  court  to  withdraw  his  proof  and 
slaim  for  the  purpose  of  prosecuting  his  levy  in  the  state  court}  snch 
proof  and  withdrawal  of  his  debt  do  not  constitute  a  bar  to  the  asser- 
lion  of  his  rights  under  the  levy,  unless  it  appear  that  the  judgment 
bad  a  priority  of  lien  on  the  bankrupt's  assets.  And  this  is  true,  al~ 
:hough  the  defendant  in  the  judgment  has  received  his  discharge  in  the 
bankrupt  court. 

The  fact  that  the  register  in  bankruptcy,  afi^r  the  withdrawal  of  such 
proof  and  claim,  allowed  to  the  attorneys  of  the  creditor  a  fee  or  com- 
pensation for  bringing  certain  of  the  assets  of  the  bankrupt  into  the 
bankrupt  court,  does  not  affect  the  rights  of  the  creditor  in  the  claim 
ease. 

Upon  the  trial  of  the  claim  case  the  creditor  has  the  right  to  put  in 
evidence  an  exemplification  from  the  bankrupt  court,  showing  his  ap- 
plication to  withdraw  his  claim  and  the  proof  thereof,  and  the  order 
granting  the  same. 

Bankrupt.  Judgment.  Attorneys.  Evidence.  Before 
idge  Hall.  Spalding  Superior  Court.  February  Term, 
^74. 

Phillips  held  an  execution  against  Edward  G.  Foster  for 
,189  25  principal,  $7&2  83  interest,  and  §13  75  costs,  ba.sed 

a  judgment  rendered  in  Spalding  suj)erior  court  on  May 
th,  1864.  This  judgment  was  had  ujwn  appeal  from  a 
^ict  obtained  in  1862  in  favor  of  plaintiflT.  On  Octol)er 
it,  1867,  the  execution  foundeil  on  said  judgnient  was  levied 

certain  personalty,  on  a  livery  stable  and  a  house  and  lot, 
the  city  of  Griffin.  On  December  3d,  1867,  a  claim  to  the 
Use  and  lot  was  filed  by  Sarah  W.  Bowdoin,  as  administra- 
X  of  her  deceased  husband.  On  the  9th  of  the  same  month 
tice  was  served  on  the  sheriff  that  Foster  had  l)een  adjudged 
^nkrupt. 

Upon  the  trial  of  the  issue  thus  formed,  the  following  facts 
^P^red :  Foster  was  adjudged  a  bankrupt  on  application 
'^  on  October  25th,  1867.  Phillips  proval  his  claim  in 
^  usual  form,  A.  W.  Hammond  &  Son  being  his  attorneys. 
^  June  3d,  1869,  said  attorneys  were  allowed  by  the  regis- 
*  $18  96  as  fee  for  bringing  certain  assets  of  the  bankrupt 
ttto court.  Foster  was  discharged  on  March  9th,  1869.  The 
'*'*wid  of  claimant  purchased  the  property  in  1864,  and  8ub« 
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scquently  diccl.     ClaimaDt  has  been  in  {)osses5ion  as  2\dmiD- 
istrator  ever  since. 

Upon  this  statement  of  facts  Phillips  tendered  in  evidence 
his  petition  to  the  district  court  of  the  United  States  to  allow 
the  withdrawal  of  his  proof  of  claim  in  order  that  he  might 
proceed  in  the  state  courts  to  condemn  property  sold  by  Foster 
after  the  rendition  of  plaintiff's  judgment,  but  before  he  be- 
came a  bankrupt ;  also,  the  order  of  court  allowing  such  action, 
dated  October  10th,  1868.  Upon  objection  made,  this  testi- 
mony was  exclu<led  and  plaintifl*  excepted. 

It  also  appeared  from  the  testimony  that  prior  to  the  bank- 
ruptcy of  Foster,  Phillips  had  sold  to  him  a  livery  stable  in 
Griffin,  giving  him  a  bond  conditioned  to  make  titles  on  pay- 
ment of  the  purchase  money ;  that  no  payment  had  been  made 
thereon;  that  on  Jannary  10th,  1868,  Foster's  assignee  trans- 
ferred said  stable  to  Phillips  in  consideration  of  his  entering 
a  credit  of  $2,000  00  on  his  execution  ;  that  his  claim  was 
proven  for  the  balance  due  thereon.  Why  this  credit  was 
entered  on  the  execution  does  not  appear.  The  return  of 
the  proj>erty  upon  which  nothing  had  been  paid,  seems  to 
have  l)een  merely  a  rescission  of  the  contract  of  sale. 

The  court,  amongst  other  things,  charged  the  jury,  "that 
if  they  believeil  Foster  was  declared  a  bankrupt,  and  PhillipSf 
after  receiving  property  transferred  to  him  by  the  assignee  of 
Foster,  on  which  he  had  a  special  lien,  went  into  the  bank- 
rupt court  and  proved  for  the  balance  due  on  his  executioOf 
for  the  purpose  of  collecting  the  same  out  of  the  assets  in  said 
court,  and  Foster  was  discharged  by  the  said  bankrupt  court 
from  all  of  his  debts  provable  in  bankruptcy,  then  such  prooi 
of  the  debt  and  discharge  of  Foster  operated  as  a  discharge  ot 
plaintiff's  judgment  lien,  and,  if  you  so  believe,  you  should 
find  the  property  not  subject." 

To  this  charge  plaintiff  excepted 

The  jury  found  the  property  not  subject.  Error  is  assigned 
upon  each  of  the  above  grounds  of  exception. 

A.  W.  Hammond  &  Son;  Beck  &  Beeks^  for  plaintiff i** 
error. 
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DoYAL  &  NuNNALLY;  J.  D.  Stewart,  for  defeudant. 
Tbippe,  Judge. 

1.  The  principle  was  held  in  Jones  vs,  Ldlyet  &  Smithy  39 
eorffia,  64,  that  a  judgment  against  one  who  goes  into  bank- 
ptcy  may  be  enforced  against  property  on  which  it  has  a 
jn,  and  which  was  sold  by  the  defendant  before  the  filing  of 
s  petition  to  be  adjudged  a  bankrupt. 

2.  But  the  objection  to  the  enforcement  of  the  judgment  in 
is  case  is,  that  the  creditor,  having  proved  his  claim  in  the 
inkrupt  court,  cannot  now  assert  his  lien  against  this  proj)- 
ty.  How  the  case  would  have  stood,  had  tlie  creditor  not 
ithdrawn  his  claim  and  the  proof  thereof  from  the  bank- 
pt  court,  we  do  not  determine.  He  did  withdraw  it  by  a 
ecial  order  of  that  court.  It  does  not  appear  that  his  judg- 
?nt  had  a  lien  over  other  creditoi*s  on  any  of  the  assets  of 
e  bankrupt  in  the  hands  of  the  assignee.  It  is  true  that  he 
aceled,  with  the  assignee,  a  contract  of  sale  made  with  the 
nkrupt  for  a  livery  stable.  But  only  a  bond  for  titles  had 
-n  given  and  no  purchase  money  paid.  It  is  also  true  that 
credit  for  this  purchase  money  was  placed  on  plaintiff's  exe- 
tion.  Why  this  was  done  does  not  appear.  It  does  not 
^,  firora  the  record,  tliat  tlie  purchase  money  for  the  livery 
^ble  had  any  connection  with  the  debt  on  which  the  judg- 
-nt  against  the  defendant  in  execution  was  founde<l.  The 
iintiflF,  therefore,  as  the  holder  of  the  title  to  the  livery  stable^ 
d  thus  having  a  lien  on  it  for  the  purchase  money,  under 
'  arrangement  with  the  assignee,  took  back  the  stable  for  the 
irchase  money  debt.  Neither  the  record  shows,  nor  could 
>un8el  in  the  argument  explain,  why  a  credit  for  the  purchase 
loney  was  put  on  the  fi.  fa.  The  bankrupt  court  had  power 
*  pass  the  orders  allowing  the  withdrawal  of  plaintiff's  claim 
^  the  proofs,  and  under  these  facts,  and  the  reasons  shown 
^"y  the  bankrupt  court  granted  the  orders,  we  do  not  think 
^w  right  to  proceed  against  this  property  was  lost :  Bump  on 
Jank.,  434 ;  3  Bank  Reg.,  85. 
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3.  After  the  bankrupt  court  had  granted  the  orders  of  with- 
drawal, compensation  to  the  amount  of  l?18  96  was  allowed  by 
the  register  to  the  attorneys  for  .plaintiff,  for  bringing  certain 
assets  of  the  bankrupt  into  his  hands.  This  was  about  ten 
months  after  the  plaintiff's  case  was  out  of  that  court  Whether 
this  action  of  the  register  was  legal  or  not,  it  cannot  aifect  the 
right  of  plaintiff  as  to  the  lien  on  the  property  levied  on.  The 
gum  so  allowed  is  cre<lited  on  thefi./a.y  and  to  that  extent  less- 
ens the  amount  of  the  debt  sought  to  be  enforced  against  the 
land  claimed  bv  defendant  in  error. 

4.  From  this  it  necessarily  follows  that  when  it  had  been 
put  in  proof  by  the  claimant  that  plaintiff  had  proved  his 
debt  in  the  bankrupt  court,  the  plaintiff  had  the  right  to  in- 
troduce in  evidence  an  exemplification  of  the  records  of  that 
court,  showing  the  proceetlings  and  judgments  granting  the 
orders  allowing  the  withdrawal,  and  there  was  error  in  the 
Courtis  refusing  him  this  right. 

Judgment  reversed. 


Cobb  &  Duncan  ei  at.,  plaintiffs  in  error,  vs.  Walter 

Dortch,  defendant  in  error. 

1.  In  a  suit  on  a  bond  where  the  breach  is  alleged  with  safficient  cer 
taiiity  to  form  an  issue,  the  declaration  is  not  demurrable. 

2.  An  award  of  arbitrators  reduced  to  writing  in  plain,  unambigooW 
terms,  in  the  absence  of  fraud  or  mistake,  cannot  afterwards  be  sbo'D 
by  the  arbitrators  themselves,  or  by  other  parol  evidence,  to  m^tf 
other  than  what  ii  expressed  upon  its  face. 

Pleadings.  Bond,  Award.  Evidence.  Before  Judge  JaMBS 
Johnson.    Muscogee  Superior  Court.    November  Term,  1873. 

Dortch  brought  debt  against  Cobb  &  Duncan,  as  princii)al3, 
and  James  M.  I^eonard,  as  security,  on  a  bond  dated  October 
26th,  1871,  in  the  sum  of  $2,000  00,  conditioned  as  follows: 

'^  The  condition  of  this  bond  is  such,  that  whereas  diffe^ 
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s  have  arisen  between  said  Cobb  &  Dunc»an  of  the  one 
,  and  Walter  Dorteli  of  the  other  part,  in  regard  to  mill 
ages  set  forth  in  an  agreement  heretofore  signed  by  the 
ies  above  named,  and  bearing  even  date  with  this  instru- 
t,  and  liaving  agreed  to  submit  the  same  to  A.  W.  Redding^ 
mas  J.  Watt,  and  S.  J.  Jenkings,  as  umpire,  if  needed. 
7y  if  the  said  Cobb  <fe  Dun(!an  shall,  on  their  part,  do  and 
orni  the  award  which  the  said  arbitrators  may  make  un- 
their  hands  and  seals,  within  thirty  days  after  the  date  of 
award,  then  this  bond  to  be  void,  else  of  full  ibrce  and 
•t  " 

'he  plaintilT  assigned  the  breach  of  said  CH)ndition  thus : 
bat  the  said  Cobb  &  Duncan  did  not,  on  their  part,  do 
])erform  the  award  which  the  siiid  arbitrators  did  make 
icr  their  hands  and  seals,  within  thirl v  days  from  the  date 
Jie  award,  or  at  any  other  time,  but  the  same  to  do  have 
oily  failed,  because  plaintifl*  avei*s  that  said  arbitrators,  to- 
:  A.  W,  Redding,  Thomas  J.  Watt  and  S.  J.  Jenkins,  on 
:ol)er  2Gth,  1871,  under  their  hancts  and  seals,  did  award 
I  decide  as  follows  : 

"Walter  Dortch  r«.  Duncan  &  Cobb. 

*The  referees,  chosen  to  arbitrate  the  matlei's  in  dispute 
ween  said  partic*s  have  made  the  following  awanl :  That 
claimant,  Walter  Dortch,  is  entitled  to  §400  00,  with  the 
^nt  h(fight  of  the  dam,  but  if  the  said  Dortch  will  agree 
^he  raising  of  the  dam  eighteen  inches,  then  the  Siiid  Dun- 
i  &  Cobb  shall  pay  the  .^aid  Dortch  $600  00. 
'And  plaintiif  alleges  that  suid  Duncnn  &  Cobb  did  not 
K)8e  to  raise  said  dam,  and  that  said  Dunc^in  &  Cobb  have 
ed  and  refuswl  to  pay  your  petitioner  siiid  sinii  of  §400  00 
iiin  thirty  days  from  the  making  of  Siiid  award,  or  any 
t  thereof,  and  wholly  refuse  to  pay  the  same,"  etc, 

rhe  defendants  demurred  to  the  dec^laration  upon  the  ground 
t  no  suiGcieut  breach  was  alleged.  The  demurrer  was  over- 
edy  and  defendants  excepted. 
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For  the  remaining  facts,  see  the  decision. 

Ingram  &  Crawford,  for  plaintiflfs  in  error, 

M.  H.  Blandford  ;  Joseph  F.  Pou,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants on  a  bond  to  abide  the  award  of  arbitrators  in  a  cer- 
tain matter  of  controversy  submitted  to  arbitration.  The 
declaration  set  forth  the  bond,  the  award,  and  allied  as  a 
breach  of  the  bond,  the  non-performance  of  the  award  made 
by  the  arbitrators.  The  defendants  demurred  to  the  plain- 
tiff's declaration  on  the  ground  that  there  was  no  sufficient 
breach  of  the  bond  alleged,  which  demurrer  was  overruled  by 
the  court,  and  the  defendants  excepted.  The  plaintiff  then 
offered  in  evidence  the  arbitration  bond,  the  submission  of  the 
parties  of  the  subject  'matter  of  arbitration,  and  the  award, 
which  submission  and  award  is  as  follows : 

"Whereas,  certain  disputes  exist  between  the  said  parties, 
arising  by  reason  of  a  mill-dam,  being  built  by  Cobb  &  Dun- 
can, backing  water  upon  the  lands  of  Walter  Dortch,  as  al- 
leged by  him,  and  for  the  purpose  of  satisfactorily  adjusting 
such  differences,  it  is  agreed  by  the  said  parties  that  the  mat- 
ters in  dispute  between  them  be  submitted  to  A.  W.  Redding, 
of  Harris  county,  and  Thomas  J.  Watt,  of  Muscogee  county, 
and  S.  J.  Jenkins,  of  Muscogee  county,  as  umpire,  if  needed. 

Said  agreement  dated  October  16th,  1871,  and  thesameday 
agreeil  upon  for  the  arbitrators  to  meet,  said  agreement  also 
making  the  usual  provisions  for  the  introduction  of  testimony 
in  relation  to  the  back-water  and  damages  to  the  land  of  the 
said  Dortch;  the  matters  submitted  to  the  arbitrators  being 
the  present  and  prospective  damages  sustained,  and  to  be  sus- 
tained, by  the  said  Dortch  by  reason  of  the  dam  and  back- 
water, said  agreement  providing  also  for  the  rendition  of  the 


i 


ATLANTA,  JULY  TERM  1874.  551 

Cobb  &  Duncan  et  al.  vs.  Dortch. 

award  and  the  giving  of  thirty  days'  notice,  and  demanding 
compliance  before  any  suit  on  said  bond. 

(Signed)  "Walter  Dortch,  [l. s.] 

"  Cobb  &  Duncan,  [l.  s.]  " 

The  referees  chosen  to  arbitrate  the  matters  in  dispute  be- 
tween the  parties,  made  the  following  award  : 

"That  the  said  Walter  Dortcli  is  entitled  to  $400  00  dam- 
ages, w^ith  the  present  height  of  the  dam;    but  if  tiie  said 
IDortch  will  agree  to  the  raising  of  the  dam  eighteen  inches, 
then  the  said  Duncan  &Cobb  shall  pay  the  said  Dortch  $600  00» 
"Witness  our  hands,  October  16th,  1871. 

"A.  W.  Redding,  [l.s.] 
"  Thomas  J.  Watt,  [l.  s.] 
"S.  J.  Jenkins,        [l.s.]" 

Plaintiff  also  read  in  evidence  written  notice  of  the  award 
and  demand  for  payment,  December  19th,  1871.  All  of  which 
Was  admitted  on  the  trial  by  defendants.  And,  thereupon, 
plaintiffs  closed  their  case. 

The  defendants  then  offered  to  road  in  evidence  the  testi- 
mony of  S.  J.  Jenkins  :  "That  he  was  one  of  the  arbitrators  in 
said  case;  that  the  award,  as  set  forth  by  the  plaintiff,  was  not 
the  whole  award  ;  that  when  said  award  was  written  out  and 
announced  to  the  parties,  it  was  annonnce<l,  also,  that  if  Cobb 
&  Duncan  should  lower  their  dam,  that  is,  abate  the  nuisance, 
then,  that  being  done,  it  would  avoid  the  award  of  $-100  00, 
and  should  l>e  in  full  satisfaction  of  the  same;  that  the  reason 
the  arbitratoi-s  did  not  write  out  the  same  in  thejfirst  instance, 
was  that  the  arbitrators  all  agreed  among  themselves,  that  the 
lowering  of  the  dam  would  avoid  all  damages,  and  the  arbi- 
trators believed  and  announced  that  the  law  would  imply 
that  as  a  necessary  consequence ;  that  the  paper  purjjorting  to 
be  an  award,  date<l  the  16th  of  Noveml>cr,  1871,  was  signed 
by  authority  of  witness,  and  was  signed  by  the  other  arbitra- 
tors; that  said  paper  contained  the  only  true  and  full  award 
made  by  the  arbitrators ;  that  he  did  not  sign  the  original  wri- 
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ting  as  tbe  full  awanl ;  aud  that  he  would  not  have  sij 
the  same  but  for  the  agreement  that  the  abatement  of  the  i^  [ 
sauce,  or  lowering  the  dam,  would  avoid  the  jxiyment  of  t 
$400  00."  To  the  reading  of  which  testimony  plaintiff  ol 
jected.  The  court  sustained  the  objection,  and  defend  ^^^^ 
excepted. 

The  defendants  offered  to  prove  by  Isham  Brooks  as  foJ. 
lows  :  That  he  was  present  when  the  original  award  was  oituJe 
and  published ;  that  at  the  time  the  arbitrators  announced 
verbally  that  if  Cobb  &  Duncan  would  lower  their  dam  thai; 
would  avoid  the  payment  of  the  award  of  $400  00 ;  and  the 
arbitrators  said  it  was  not  necessary  to  put  that  in  writing,  as 
the  law  would  imply  that  as  a  necessary  consequence."  To 
which  testimony  plaintiff  objected.  The  court  sustained  the 
objection  and  the  defendants  excepted,  and,  thereupon,  sai« 
Cobb  &  Duncan  were  both  introduced  and  sworn,  and  each 
of  them  proposal  to  prove  as  follows :  "  That  they  were  pres- 
ent when  the  arbitrators  were  about  to  make  the  award ;  tliat, 
whilst  the  same  was  being  reduced  to  writing  by  one  of  them, 
the  others  announce<l  verbally  what  the  award  was  to  be, 
to-wit :  that  Dortch  was  to  receive  $400  00,  if  they  retained 
their  dam  as  it  was,  but  if  they  lowered  it,  so  as  not  to  ove^ 
flow  Dortch 's  lands,  or  to  abate  the  nuisance,  that  would  avoid 
the  jyaymcnt  of  the  §400  00  ;  and  when  the  award  was  rem 
out  and  that  provision  was  not  in  it.  the  question  was  asked 
the  arbitrators  why  that  was  not  put  in  writing,  aud  they  replic" 
that  the  law  would  imply  that  as  a  necessary  consequence;  and 
that  some  short  time  after  the  said  arbitration,  they  did 
lower  their  dam  so  as  never  to  overflow  the  lands  of  said 
Dorlch."  To  which  testimony  plaintiff  objected.  The  court 
sustained  the  objection  and  defendants  excepted,  and  the  same 
facts  proposed  to  be  proven  by  the  said  Cobb  &  Duncan,  tb6 
defendants  proposed  to  prove  by  Asa  Lynch  and  George  B. 
Heard,  witnesses  then  in  court.  Plaintiff  objected^  and  the 
court  sustained  the  objection;  to  which  decision  defendants 
excepted,  and  thereupon  the  defendants  produced  a  paper  wri" 
ting  purporting  to  be  an  award  by  the  arbitrators,  A.  W.  Bed-    ; 


i 
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[y  Thomas  J.  Watt  and  S.  J.  Jenkins,  dated  November  1 6th, 
1,  and  having  proven  that  the  same  was  signed  by  the  ar- 
itors,  defendants  proposed  to  read  the  same  in  evidence, 
2h  paper  writing  was  as  follows : 

EORGIA — MuscoGEfc  county: 

The  undersigne<l,  arbitrators  of  a  matter  referred  to  them 
Mr.  Dortch  on  the  one  part,  and  Cobb  &  Duncan  on  the 
2r  part,  touching  the  water  privileges  on  the  land  of  said 
ptch,  give  the  following  as  their  recollection  of  the  words 
d  in  expressing  their  award :  That  said  Dortch  receive 
30  00  damages,  and  the  said  Cobb  &  Duncan  to  hold  their 
ter  to  where  it  now  is  held  this  day;  or,  if  the  consent  of 
rtch  can  l)e  obtained,  they  give  him  ?600  00  and  raise  their 
n  eighteen  inches  higher  than  it  now  is,  this  16th  October, 
Ih  The  arbitrators  agreed  among  themselves  that  if  the 
1  Cobb  &  Duncan  choose,  they  must  abate  the  nuisance  to 
>id  the  above  award.  This  was  not  written  to  our  rendi- 
1  in  the  award,  for  they  agreed^  that  the  law  would  imply 
t  as  a  necessary  consequence.  This  26th  day  of  Novem- 
',  1871. 

"A.  W.  Redding, 
"Thomas  J.  Watt, 
"S.  S.  Jenkins, 

"Arbitrators.'^ 

To  the  reading  of  which  paper  in  evidence  the  plaintiflF  ob- 
^.  The  court  sustained  the  objection,  to  which  decision 
endants  excepted ;  thereupon,  defendants  closed  their  case, 
eoourt  charged  the  jury,  and  they  returned  a  verdict  for 
intiff  for  $400  00,  with  interest  and  costs  of  suit. 

1.  We  find  no  error  in  overruling  the  demurrer  to  the 
lintiff's  declaration.  The  breach  of  the  bond  was  alleged 
th  sufficient  certainty  to  form  an  issue  between  the  parties 
(be  trial. 

2.  The  main  question  presented  by  the  record  and  bill  of 
septioDS  for  our  judgment  is,  whether  an  award  of  arbitra- 

You  ui.  86. 
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tors,  reduced  to  writing  in  plain,  unambiguous  terms,  can 
afterwards  be  shown   by  the  arbitrators  themselves,  or  bj 
other  parol  evidence,  that  the  award  does  not  mean  what  it 
clearly  purports  to  mean  on  the  face  of  it,  but  was  intended 
to  mean  something  else  not  expressed  in  the  award.    If  that 
can  be  done,  in  the  absence  of  fraud  or  mistake,  then  the 
award  of  arbitrators  is  of  but  little  value;  it  would  settle 
nothing  in  relation  to  the  subject  matter  of  their  award;  be- 
sides, it  is  as  much  against  public  policy  to  allow  arbitrators 
to  impeach  their  own  award  after  it  has  been  made,  reduced 
to  writing,  and  delivere<l  to  the  parties  making  the  submis- 
sion, as  it  would  be  to  allow  jurors  to  impeach  their  own  ve^ 
diet  after  it  had  been  made  and  delivered  to  the  court.    The 
question  submitted  to  the  arbitrators  was  as  to  the  present  and 
prospective  damage  which  the  plaintiff  had  and  would  sus- 
tain by  the  erection  of  the  defendants'  dam,  and  the  back- 
water caused  thereby  on  his  land.     The  arbitrators,  after  hea^ 
ing  the  evidence,  decided  and  awarded  that  the  plaintiiF  was 
entitled  to  the  sum  of  $400  00  as  damages,  with  the  present 
height  of  the  dam,  but  if  the  plaintiff  would  agree  for  th« 
defendants  to  raise  their  dam  eighteen  inches,  then  the  de- 
fendants should  pay  him  §600  00.     There  was  some  criticism 
upon  the  words  in  the  submission  "of  a  mill-dam  hcl)ig  built, 
as  these  words,  it  was  insisted,  indic^ate  that  the  dam  was  not 
actually  built,  but  in  the  proc<\ss  of  being  enn'ted.    AVetliink 
it  is  quite  manifest,  from  the  submission  and  the  awanl,  that 
the  dam  was  already  built,  for  the  award  states  that  the  pW"* 
tiff  is  entitled  to  §400  00  damages,  with  the  prcfscnf  height  of 
the  dam,  but  if  the  plaintiff*  will  agree  to  the  ralshw  of  the 
dam  eighteen  inches,  then  the  defendants  should  pay  SGtK'OO. 
If  the  dam  had  not  been  built,  the  arbitrators  could  not  have 
known  its  i)resent  height,  and  they  would  not  have  said  any- 
thing about  raising  of  the  dam  eighteen  inches.     The  pla'D» 
common  sense  meaning  of  the  award  is,  that  the  defendants 
were  to  pay  the  plaintiff  $400  00  for  the  damage  sustained! 
by  him  by  backing  water  on  his  land  in  consequence  of  the 
present  height  of  their  dam,  and  such  is  the  fair  legal  iDte^ 
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station  of  the  award.  The  legal  effect  of  the  award  is  to 
;e  to  the  defendants  an  easement  on  the  plaintiff^s  land  to 
ck  water  thereon  with  their  dam  at  its  present  height,  on 
jrment  to  him  therefor  the  sum  of  $400  00.  If  the  arbi- 
.tors  had  only  awardal  the  plaintiff  $10  00  damage,  he 
mid  have  l)een  bound  by  the  award,  and  why  should  not 
i  defendants  be  bound  by  it?  In  our  judgment,  all  the 
idence  which  was  offered  by  the  defendants  and  ruled  out 
the  court,  as  stated  in  the  bill  of  exceptions,  was  properly 
led  out. 
Let  the  judgment  of  the  court  below  be  affirmed. 


ILLIAM  Hayes  et  al.,  plaintiffs  in  error,  v8,  John  H.  Lit- 
tle, administrator,  defendant  in  error. 

it  was  brought  in  the  county  court  of  Franklin  county,  to  the  July  term, 
1867}  against  a  principal  and  two  sureties,  on  a  promissory  note.  At 
,he  January  term,  1808,  no  defense' being  filed,  a  verdict  was  taken, 
)ut  no  judgment  entered.  At  the  April  term,  1874,  of  Franklin  su- 
perior court,  the  defendants  were  called  upon  by  a  rule  nisi  to  show 
lause  why  judgment  should  not  bo  signed  upon  said  verdict  nvuc  pro 
\u9ie.  The  defendants,  in  response  thereto,  set  up  several  grounds, 
ind  amongst  others,  the  sureties  objected  that  from  plaintiff  ^s  laches 
uid  refusal  to  sign  a  judgment,  their  risk  and  liability  had  been  there- 
3y  increaded,  their  principal  having  become  insolvent,  and  any  right 
>f  lien  against  his  property  lost.  On  demurrer,  the  court  overruled 
he  defendant's  objections : 

lid,  that  whilst  the  court  was  right  in  sustaining  th^  demurrer  as  to  the 
principal  debtor,  there  wais  error  in  its  judgment  so  far  as  it  concerns 
the  sureties. 

Judgments.  Principal  and  security.  Before  Judge  Rice. 
ranklin  Suj^erior  Court.     April  Term,  1874. 

This  case  is  reported  in  the  above  head-note. 

Speer  &  Thomas,  for  plaintiffs  in  error. 

S.  P.  Thurmond,  by  J.  F.  Langston,  for  defendant. 
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Trippe,  Judge. 

There  was  no  error  in  the  judgment  of  the  court  sustain] 
the  demurrer  as  to  the  principal  defendant.     As  to  the  su 
ties  the  ease  conies  within  tlie  principle  asserted  in  Toomcr 
Dichei'son,  37  Geovyia^  428.     In  that  case  it  was  held  t 
the  failure  of  the  creditor  to  record'  in  this  state  a  mort 
given  by  the  principal  debtor,  as  by  the  law  it  was  specL 
necessary  he  should  do  to  preserve  his  lien,  it  being  a  n^  ^^ 
gage  executed  in  South  Carolina  on  pro{>erty  subseijuentl^,^;^ 
moved  to  Georgia,  discharged  the  security.     The  Code  »§ajg 
section  2154,  **any  act  of  the  creditor,  either  before  or  aAer 
judgment  against  the  principal,  which  injures  the  surety  or //i- 
creases  his  risk,  or  exposes  him  to  greater  liability,  will  dis- 
charge him,"  etc.     Was  not  the  failure  or  refusal  of  the  plain- 
tiiF  to  enter  judgment  whereby  a  lien  would  have  been  crea- 
ted on  all  the  property  of  the  principal,  as  great  an  omission 
of  duty  required  by  law,  or  an  act  coming  as  fully  within  tbe 
purview  of  the  Code,  as  the  failure  of  the  creditor  to  record 
his  mortgage.   Nobody  but  the  plaintiff  could  enter  thejudg-    . 
ment.     As  long  as  tiie  case  stood  on  the  docket,  either  party 
had  the  right  to  demand  a  trial  and  disposition  of  it  at  aud 
after  the  second  term  of  the  court.     The  sureties  could  have 
forced  a  dismissal  of  the  suit,  or  compelled  the  plaintiff  to 
have  taken  a  verdict.     Up  to  that  point  the  court  had  full 
control  over  the  case,  and  would  have  exercised  its  power  on 
motion  of  the  defendants,  as  well  as  of  the  plaintiff.    If  the 
defendants  had  i)ermitted  it  to  so  remain  on  the  docket,  with- 
out moving  in  it,  they  could  not  complain  of  plaintiff's  in- 
action— for    "  negligence  to  prosecute  with  vigor  his  legJ 
remedies,  unless  for  a  consideration,  does  not  release  the  sure- 
ty :"  Code,  section  2154.     But  when  a  verdict  w^as  taken  the 
court  had  no  authority  to  compel  the  plaintiff  to  sign  judg- 
ment.    He  had  four  days  after  the  adjournment  of  the  court    . 
in  which  to  do  this.     Neither  the  court  or  the  defendants 
could  interfere.     It  was  a  duty  cast  by  law  on  the  plaintiff 
to  enter  up  judgment.     And  when  he  fails^  as  did  this  phu^' 
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riff,  and  SIX  years  afterwards,  when  the  principal  debtor  In 
l>ecome  insolvent,  and  all  right  of  lien  on  his  property  lost  b 
file  creditor's  default,  the  sureties  liave  the  right  to  set  u 
facts  as  a  ground  for  discharge. 
Judgment  reversed. 


Brunswick  and  Albany  Railroad  Company  et  al 
intiffs  in  error,  vs.  D.  M.  Hughes,  defendant  in  error. 

1.      Wjf  cmder  the  charter  of  the  Branswick  and  Florida  Railroad,  the  dire( 
were  authorized  to  make  all  contracts  binding  on  the  compan; 
An  act  amending  the  charter,  passed  in  183^,  it  was  enacted  thi 
Xfe  shall  be  lawful  for  the  board  of  directors  to  direct  the  presidei 
secretary  to  issue  bonds  of  said  company,  which  shall  be  bindin 
on    dte  property  of  said  company,  and  on  such  other  property  belonj 
in£^    ^0  the  stockholders  as  they  may  pledge  to  said  company,  by  mo 
^f  to  meet  their  own  engagements  or  the  engagements  of  the  con 


<  * 


pu.rB3r :'' 


Heidlf    ^hat  bonds  issued  by  the  company  under  such  amended  charte 

witf-sout  the  execution  of  any  mortgage  to  secure  them,  do  not,  ipi 

foicto^  become  a  lien  upon  the  property  of  the  corporation,  so  as  to  \ 

Bup^rior,  or  even  equal,  in  dignity  to  other  bonds  issued,  under  saa 

antric>rity,  which  are  secured  by  a  deed  of  trust,  to  certain  trustees,  i 

the  »iature  of  a  mortgage. 

2.   '^uere  a  railroad  company,  with  authority  to  issue  bonds  which  shoul 

w®  Striding  upon  its  property,  issued  the  same,  and  to  secure  them  ei 

ccuced    a  deed  of  trust  to  certain  trustees,  with  authority  to  the  trm 

*^®>  Son  a  breach  of  the  condition,  to  take  possession  and  sell  at  publi 

•Qctiou^  as  provided  by  law,  the  trustees  may,  when  the  conditions  ai 

Droken  as  provided  in  the  deed,  take  possession  and  sell  without  fon 

c  oaure  before  the  courts,  and  if  they  proceed  to  sell  by  advertisemei 

*        *^le,  as  is  provided  by  law,  in  the  case  of  mortgage  execution! 

\^  ®^lo  will  divest  the  title  of  the  company. 

%•  ^    **Qer  the  facts  of  this  case,  as  they  appear  of  record,  the  defendan 

1   ^rror  was  not  entitled  to  any  part  of  the  proceeds  of  the  sale  of  th 

railroad  in  the  hands  of  the  appointees  of  the  court. 

^         Corporations.      Railroads.      Liens.      Mortgage.      Trust 
,    Before  Judge  Schley.     Glynn  county.     At  chambers.     D( 
:    cember  15th,  1873. 

sported  in  the  opinion. 
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O.  A.  LocHRANE;  A.  O.  Bacx)X;  T.  J.  Simmons,  for 
plaintiffs  in  error. 

Jackson,  Lawton  &  Basinger,  for  defendant. 

McCay,  Judge. 

The  parties  to  the  reconl  sbind  towards  the  fund  in  court, 
briefly,  as  follows:  In  January,  1850,  the  Brunswick  and 
Florida  Railroad  issued  the  bonds  of  the  defendant.  Suit 
was  brought  on  these  bonds  in  1868,  and  judgment  had  in 
1871  against  the  Brunswick  and  Albany  Railroad,  the  name 
having  been  changed  in  1866,  though  this  is  not  the  company 
chartered  by  the  act  of  1869.  In  February,  1859,  the  com- 
pany issued  bonds  to  other  parties.  Both  sets  of  bonds  were 
issued  under  the  act  of  December  27,  4838.  To  secure  these 
latter  bonds,  tlie  company  made  a  deed  of  trust  in'  the  usual 
form,  with  a  power  to  the  trustees,  on  failure  to  jmy  and  on 
notice,  to  take  possession  and  sell  *'as  provided  by  law."  I^ 
1868,  failure  having  occurnKl,  the  trustees,  by  an  attorney  m 
fact,  took  possession,  and  after  advertisement  in  a  newspaper 
in  Brunswick,  (the  locality  of  the  principal  office,)  for  the 
time  i)rescribed  by  law  for  mortgage  sale,  sold  the  road  and 
its  franchises,  at  the  usual  place  of  public  sales  for  Glyno 
county,  during  the  usual  hours,  to  the  highest  bidder.  Thepu^ 
chasers  procured  a  new  charter,  February  22d,  1869,  reciting 
the  fact  of  the  mortgage,  sale,  purchase,  etc.,  and  giving  them 
all  the  rights  and  franchises  of  the  old  company.  The  nevf 
company  then  proceeded  to  rebuild  the  road ;  none  of  it  vaa 
in  running  order;  only  sixty-five  miles  graded,  and  thatwa^ 
without  cross-ties  or  iron,  and  had  laid  thus  eight  or  nin® 
years.  The  new  company  issued  the  bonds  to  the  plaintiffi 
securing  them  by  a  deed  of  trust.  Failing  to  be  paid,  pro^ 
ceedings  were  had  in  chancery,  the  road  sold,  and  the  fund  i** 
court  is  the  proceeds  of  that  sale. 

The  act  under  which  the  defendant's  bonds  were  issued  b/ 
the  old  company  in*  1856,  as  well  as  the  bonds  issued  iu  185"; 
provided  as  follows :  "  That  the  bonds  so  issued  shall  be  bin«' 
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ing  on  the  i>roi>erty  of  said  company,  and  on  such  other  prop- 
erty belonging  to  tlie  stockholders,  as  they  may  pledge  to  the 
company  by  mortgage,  to  meet  their  own  engagements,  or  the 
engagements  of  said  conipany."  The  defendant  claims  that  as 
bis  bon<ls  were  first  issued,  they,  ipso  facto j  became  a  lien 
)n  the  property  of  the  company ;  that  the  subsequent  issue 
)f  bonds,  secureil  by  a  mortgage  deed,  did  not  affect  or  inter- 
fere with  it;  that  the  subsequent  sale  under  that  deed  of  trust 
lid  not  disturb  it,  and  that  it  extended  to  I  he  new  company — 
ihe  new  road — and  now  attaches  to  the  fund  raised  by  the 
«ile  under  the  decree,  by  which  the  trust  mortgage  of  the 
)laintii}^  wits  foreclosed,  and  the  road  dire<»ted  to  be  sold,  and 
;o  the  court  below  decidinl.  The  defendant's  whole  case,  if 
le  has  anv,  stands  on  the  decision  of  this  court  in  the  case  of 
Oollins  vs.  Tlie  Centred  Bank  et  aly  1  Kcllj/y  435-458,  and 
Lgain,  4  Georyiaj  323-328.  The  question,  then,  was  as  follows: 
The  Monroe  Railroad  Company  was  authorized  tx)  bank  and 
o  issue  bills  for  circulation,  and  the  act  provided  that  the 
'railroad  to  Ixj  built  by  said  company,  together  with  all  the 
•evenues  arising  therefrom,  and  all  the  proi>erty,  equipments 
md  effects  therewith  connected,"  shall  be  pledged  and  bound 
:or  the  redemption  of  the  same."  The  road,  having  got  into 
srouble,  suspended  payment,  and  could  not  complete  its  road. 
Ihey  contracted  w^ith  Collins  &  Company  to  do  this,  and  gave 
them,  by  written  contract,  a  lien  on  their  road  from  Atlanta 
to  Macon.     The  road  was  sold  by  a  decree  in  chancery  under 

*  creditor's  bill,  and  the  proceeds  came  to  be  distributed,  and 
'his  court  held  that  under  the  charter  the  billholders  had  a 
len  above  Collins  &  Company,  as  to  all  that  portion  of  the 
^0^  built  by  the  company  before  the  date  of  the  contract 
•^ith  Collins  &  Company,  but  that  Collins  &  Company  had 

•  preferred  lien  arising  from  their  equity  as  builders  in  all 
*^^  road  they  built.  It  is  said  that  the  language  of  these  two 
'barters  is  similar,  and  that  the  cases  are  so  analogous  that 
•**®  decision  in  1  Kelly  controls  this  case.     We  do  not  think  80» 

lat  The  case  in  1  Kelly  was  the  case  of  billholders,  a 
****8»  of  creditors  whom  it  has  always  been  the  policy  of  the 
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law,  for  reasons  connected  with  the  currency  of  the  country, 
specially  to  favor  and  protect,  and  it  was  in  accord  with  that 
policy  to  give  to  the  charter  protecting  them  a  liberal  con- 
struction in  their  favor. 

2d.  The  language  of  the  charter  of  the  Monroe  Railroad 
was  peculiar,  the  circumstances  of  its  passage  was  peculiar, 
and  it  was  hardly  possible  to  give. to  the  words  of  the  char- 
ter a  reasonable  meaning,  except  the  meaning  given  to  it  by 
the  court.  The  power  to  issue  bank-bills  was  a  new  grant— 
the  franchise  was  of  a  different  character  from  the  original 
one,  and  the  words  used  are,  shall  be  "  pledged  and  bound  for 
the  redemption." 

3d.  Bank-bills,  under  the  laws  of  the  State,  constituted  a 
debt  known  to  the  world.  It  was  a  matter  of  public  record 
by  the  returns  made  to  the  executive  department,  what  amount 
of  bills  of  the  bank  were  in  circulation,  and  it  was  with  a  full, 
at  least,  constructive,  knowledge  of  the  indebtedness  of  the 
company  to  its  billholders  that  Collins  &  Company  made  their 
contract  of  mortgage. 

The  case  before  us  presents  none  of  these  features. 

1st.  The  defendant's  debt  are  ordinary  bonds;  they  did  not 
constitute  the  circulating  medium  of  the  state,  and  there  is  not, 
on  any  ground  of  public  policy,  any  special  reason  for  suppos- 
ing that  the  legislature  was  specially  anxious  to  protect  them. 

2d.  Secret  liens  are  dangerous  and  unjust,  and  it  is  only 
when  some  great  public  interest  is  involved  that  any  construc- 
tion of  a  la\V  will  be  made  asserting  or  upholding  them:  See 
Black  V8.  Scott,  2  Brock.  Rep.,  330,  346  ;  Cunard  vs.  At  In- 
surance Co.,  1  Peters,  386. 

3d.  The  language  of  the  charter  of  this  company  is  not 
nearly  so  strong  as  was  the  language  of  the  Monroe  Railroad 
and  Banking  Couipany.  The  words  there  are  "  pledged  an<* 
bound."  The  words  here  are  sim]>ly  "shall  be  binding. 
There  is,  besides,  in  this  charter,  other  words  indicating  ^ 
reason  for  the  use  of  the  words  other  than  the  extraordinaO 
meaning  given  to  them  by  the  argument  of  the  defendant 
It  would  seem  that  it  was  the  intent  to  provide  that  oertaU* 
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perty  of  the  stockholders  mortgaged  to  the  company  should 
►  be  subject  to  the  discharge  of  these  bonds,  and  it  is  only 
ir  construction  of  the  act,  that  whilst  this  mortgaged  prop- 
'  was  to  be  capable  of  being  charged  with  this  debt,  it  was 
intended  to  discharge  the  company  itself  and  its  property, 
th.  To  my  own  mind,  the  great  leading  distinction  be- 
en the  two  cases  is  the  different  nature  and  character  of 
debts.     The  one — that  of  these  defendants — an  ordinary 
t,  contracted  for  the  loan  of  money,  contracted  and  issued 
secret,  held  and  kept  in  secret,  perhai)s  in  a  foreign  coun- 
The  other,  the  debt  protected  by  this  court  in  the  case 
the  Monroe  Railroad  bank  bills,  issued  under  the  author- 
of  the  legislature  for  circulation  among  our  own  people, 
)e  taken  by  the  rich  and  the  poor,  to  form  a  part  of  the 
rency  of  the  state,  affecting  its  vital  interests,  going  into 
public  coffers,  upon  the  safety  and  security  of  which  the 
ce  and  prasperity  of  the  country  depended,  the  amount 
which  everybody  might  know,  as  it  was  required  by  law 
3e  reported  to  the  governor,  under  the  oath  of  the  presi- 
it  and  cashier,  (act  of  December,  1832,  Prince's  Digest, 
)  and  "published  in  as  many  of  the  public  gazettes  as  the 
pernor  may  deem  necessary  to  secure  a  general  circulation 
the  said  reports:"  Act  Dec.  24th,  1832,  Prince's  Dig.,  50. 
seems  to  us  that  language,  in  reference  to  the  character  of 
i\  debts  and  their  relation  to  other  debts,  is  to  have  a  far 
►re  liberal  an<l  exclusive  signification  than  even  the  same 
iguage  in  other  laws  relating  to  debts,  clothe(T  with  none  of 
i  attributes  and  having  none  of  the  relations  to  the  public 
bills  and  notes  for  circulation.     Indeed,  by  the  Code,  sec- 
II  1487,  paragraph  2,  in  the  case  of  insolvent  banks,  the 
'holders  are,  by  the  general   law,  entitled   to   preference. 
18  inconceivable  that  the  legislature  should  have  meant,  by 
'  amendment  to  the  charter  of  December  27,  1838,  to  get 
•h  a  trap  for  the  people  of  the  state  as  the  construction  con- 
ned for  would  provide ;  to  authorize  a  private  company* 
''ing  and  expecting  to  have  a  large  visible  estate,  secretly 
^ntract  debts  by  the  issue  of  bonds,  to  give  no  notice  of 
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the  issue,  aud  to  make  said  bonds  a  preferred  lien  as  against 
other  honest  creditor,  contracting  fairly  without  notice  of  the 
lien.     We  cannot  think  il,  and  we  would  struggle  far  more  to 
construe  the  act  against  such  a  meaning  than  it  is  necessary  to 
do  in  this  case.     Our  judgment  is  that  it  was  the  clear  intent 
of  the  company,  in  making  the  trust  deed,  to  authorize  a  sale, 
on  a  failure  to  pay  without  any  legal  proceedings  before  the 
courts.     Such  is  the  plain  language  of  the  deeil.     The  trus- 
tees are  authorized  to  take  possession  aud  to  sell  as  "provided 
by  law."     Clearly,  this  means  according  to  the  law  of  public 
sales,  and  that  was  pursued  to  the  letter.     As  to  the  charges 
of  fraud  in  the  sal^,  it  does  not  api>ear  that  the  purchasers 
partook  in  or  were  aware  of  it,  much  less  docs  it  apj)ear  that 
the  present  plaintiffs,  who  are  also  purchasers  (mortgagees) 
from  these  purchasers,  had  any  part,  or  lot,  or  notice  of  any 
fraud.     The  view  of  the  rights  of  the  parties  which  we  have 
discussed  makes  it  unnecessary  to  go  into  the  other  questions 
made  on  the  argument,  and  we  reverse  the  judgment. 
Judgment  reverse<l. 


Warren,  Wallace  &  Company,  plaintiffs  in  error,  «*• 
James  W.  Moore  d  al.,  defendants  in  error. 

Warren,  Wallace  &  Company,  plaintiffs  in  error,  vs* 
Henry  H.  Culver,  defendant  in  error. 

In  cases  of  garnishment,  the  sayings  and  letters  of  the  principal  debtoft 
made  or  written  after  the  service  of  the  summons,  are  not  competed' 
evidence  against  the  plaintiff,  to  show  a  want  of  title  in  the  debtor  to 
the  property  or  effects  in  the  hands  of  the  garnishee. 

•  Grarnishment.    Evidence.    Before  Judge  Pottle.    Han* 
cock  Superior  Court.     April  Term,  1874. 

These  two  cases  were  argued  and  determined  together  by  the 
court  below,  without  the  intervention  of  a  jury.    The  eVJ* 
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e  submitted  was  voluminous,  but  the  following  brief  re- 
is  sufficient  for  an  understanding  of  the  decision  : 
lits  were  instituted  against  one  Dnifton  S.  Hayucs,  in 
ow  superior  court,  at  the  instance  of  James  W.  Moore 
,  and  of  Henry  H.  Culver.  Processes  of  garnishment 
served  upon  Thomas  M.  Turner,  returnable  to  Hancock 
rior  court.  The  garnishee  answered,  setting  forth  certain 
tactions  between  him  and  the  defendant,  and  submitting 
[uestion  of  his  indebtedness  to  the  court.  The  facts  pre- 
id  by  the  testimony  were  substantially  as  follows:  Turner 
to  Haynes  a  tract  of  land  in  Hancock  county,  embracing 
t  seven  hundred  and  twenty-five  acres,  giving  to  him  a 
I  for  titles.  With  the  consent  of  Haynes,  he  subsequently 
a  portion  of  this  tract  to  Culver,  crediting  the  former  with 
imount  received  therefor.  This  left  Haynes,  on  January 
1873,  indebted  to  him  in  the  sum  of  $1,225  45.  To  Se- 
this amount,  he  still  held  the  title  to  the  balance  of  the 
,  about  three  hundred  and  thirty  acres,  worth  $8  00  per 
Haynes  was  al?50  indebted  to  Warren,  Wallace  &  Com- 
%  who,  in  February,  1873,  presented  to  Turner  a  blank 
t  from  him,  with  a  letter  instructing  Turner  to  fill  the 
k.  He  stated  to  Warren,  Wallace  &  Company  that  he 
no  funds  belonging  to  the  drawer,  but  that  he  was  en- 
oring  to  sell  a  tract  of  land  in  which  Haynes  was  inter- 
I,  and  if  he  was  successful  in  obtaining  the  price  he  asked 
t,  it  would  more  than  pay  him  (Turner)  the  amount  he 
aed,  and  he  would  account  to  them  for  the  balance.  War- 
Wallace  &  Company  agreed  to  take  the  land  at  the  price 
d,  and  to  pay  Turner  the  amount  claimed  by  him.  Turner 
ned  to  consummate  the  trade  until  the  consent  of  Haynes 
obtained.  He  wrote  immediately  to  him  but  never  re- 
id  any  reply.  After  this  verbal  agreement,  subject  to  the 
ent  of  Haynes,  was  entered  into,  the  processes  of  garnish- 
t  were  served.  Warren,  Wallace  &  Company  claimed  the 
as  theirs,  insisting  that  Haynes  had  consented,  and  were, 
notion,  made  parties  to  the  litigation.  The  plaintiffs  in- 
d  that  Haynes  had  no^  consented,  and  that  Turner  still 
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held  the  land  subject  to  his  debts.  Thus  the  issue  was  formed. 
The  court  refused  to  consider  any  of  the  sayings  or  letters  of 
Haynes,  after  the  date  of  the  service  of  the  garnishment  pro- 
ceedings. 

The  court  ordered  that  the  land  be  sold,  and  from  the  pro- 
ceeds thereof  tlie  amount  due  Turner  be  first  paid;  that  the 
executions  in  favor  of  the  plaintiffs  be  next  satisfied,  and  that 
if  any  balance  remained,  it  should  be  held  up  subject  to  the 
further  order  of  the  court. 

To  this  judgment  Warren,  Wallace  &  Company  excepted. 

George  F.  Pierce,  Jr.,  for  plaintiffs  in  error. 
C.  W.  DuBoSE,  by  brief,  for  defendants. 

Trippe,  Judge. 

The  view  we  have  taken  of  this  case  narrows  the  question 
to  the  point  whetlier  the  sayings  or  letters  of  the  principal 
debtor  nia<le  or  written  after  service  of  garnishment,  are  com- 
petent evidence  against  the  plaintiff,  to  show  want  of  title 
in  the  debtor  to  the  property  or  effects  in  the  hands  of  the 
garnishee.  We  do  not  think  they  are.  The  rule  in  all  anal- 
ogous cases  strongly  so  iiidieates.  The  ««^/??<7S  of  a  defend- 
ant in  execution,  made  after  a  levy,  would  not  be  coni|^tent 
to  prove  title  in  a  claimant.  Formerly,  indeed,  such  defend- 
ant was  not  a  competent  witness,  either  for  the  plaiutiff  »d 
execution  or  the  claimant.  Now,  when  not  only  he,  but  the 
principal  debtor  in  a  case  of  garnishment,  is  a  competent  wit- 
ness, the  reason  for  the  rejwtion  of  their  sayings  or  their  1^' 
tors  made  or  written  post  litcni,  is  strengthened.  A  different 
rule  would  allow  any  debtor,  after  vigilant  creditors  had 
moved  by  garnishment,  to  prefer  any  of  them,  by  mere  dec- 
larations, unsanctioned  by  any  oath.  The  evidence  in  ths 
case,  that  Haynes  (the  debtor)  had  consented  to  an  arrange* 
ment,  whereby  the  plaintiffs  in  error  were  to  have  thepi^ 
ceeds  of  certain  property,  showed  that  tliat  consent  was  aft* 
the  garnishment  was  served.     This  appears  by  the  testimony 
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Simmons,  and  the  letters  of  Ilaynes,  which  were  written 
rly  a  year  after  garnishments  were  sued  out. 
Che  Judge,  to  whom  the  whole  case,  law  and  facts,  were 
;rred,  decided  that  under  the  evidence  there  was  no  contract 
►ved  between  plaintiffs  in  error  and  Haynes,  or  between 
intiffs  in  error  and  Turner,  and  approved  by  Haynes,  which 
re  a  right  to  them  (plaintiffs)  to  claim  that^an  actual  trans- 
of  Haynes'  claims  on  Turner  for  the  land  or  the  surplus 
)ceeds  thereof  in  excess  of  Haynes'  liability  to  Turner,  had 
»r  been  made  to  them.  We  cannot  say  that  he  decideil  er- 
leously  under  the  evidence.  What  Haynes  said  to  Sim- 
ms  in  1874,  or  wrote  to  Warren,  Wallace  &  Company,  or 
mrnell,  about  a  year  after  garnishment  was  sued  out,  and 
igation  had  arisen,  does  not  affect  the  matter.  Defendants 
error  objected  to  this  testimony,  and  it  went  in  subject  to 
\  legal  exceptions ;  and  as  the  judge,  in  pronouncing  his 
cision,  said  he  only  considered  legal  testimony,  he  doubtless 
Id,  and  properly,  that  these  sayings  and  letters  did  not 
gaily  prove  the  transfer. 
The  judgment  is  affirmed  in  both  cases. 


AAc  Adams,  plaintiff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

CoQDts  for  an  assault  with  intent  to  murder  by  shooting  at  another 
■vith  a  pistol,  and  for  shooting  at  another  with  a  pistol,  may  be  joined 
in  the  same  indictment. 

Evidence  not  offered  upon  the  trial  cannot  be  considered  on  a  motion 
^or  ft  new  trial. 

Where  there  are  two  counts  in  an  indictment,  and  a  general  verdict 
>f  gailty  is  returned,  the  legal  intendment  is  that  reference  is  had  to 
•lie  highest  grade  of  offense  charged. 
The  verdict  is  sustained  by  the  evidence. 

Criminal  law.  Indictment.  Evidence.  New  trial.  Ver- 
3t.  Before  Judge  James  Johnson.  Muscogee  Superior 
^urt.    November  Term,  1873. 
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For  the  facts  of  this  case,  see  the  decision. 

J.  M.  Russell,  for  plaintiif  in  error. 

W.  A.  Little,  solicitor  general,  by  brief,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assanlt^ 
with  intent  to  murder.  The  indictment  contained  two  counts, 
in  one  of  the  counts  the  defendant  was  charged  with  the  of- 
fense of  "  shooting  at  another."  On  the  trial  the  jury  re- 
turned a  general  verdict  of  guilty.  A  motion  in  arrest  of 
judgment,  and  also  a  motion  tor  a  new  trial,  was  made  by  the 
defendant,  both  of  which  were  overruled,  and  tlie  defendant 
excepted.  ^ 

1.  Both  counts  in  the  indictment  charged  an  offense  pun- 
ishable, under  the  Code,  with  imprisonment  in  the  peniten- 
tiary, and  two  counts  for  a  felony,  may  be  joined  in  the  same 
indictment,  such  as  an  assault  with  intent  to  murder,  by  shoot- 
ing at  another  with  a  pistol,  and  shooting  at  another  with  t 
pistol.  The  joinder  of  the  two  counts  in  the  same  indict- 
ment const itutecl  no  ground  for  arresting  the  judgment,  and 
the  motion  therefor  was  properly  ovorruleil. 

2.  It  appears  from  the  bill  of  exceptions  that  the  two  in- 
dictments found  by  the  grand  jury  prior  to  the  one  on  which 
the  defendant  was  arraigned  and  tried,  and  which  had  been 
not  pro8\fy  were  not  offered  in  evidence  by  the  defendant  at 
the  trial,  but  were  shown  to  the  court  on  the  motion  for  * 
new  trial,  and  therefore  could  not  properly  l)c  considered  hf 
the  court  on  the  hearing  of  that  motion. 

3.  When  there  are  two  counts  in  the  indictment,  and  the 
jury  return  a  general  verdict  of  guilty,  the  legal  intendment 
thereof  is  that  they  found  the  defendant  guilty  of  the  highest 
grade  of  offense  alleged  in  4he  indictment:  Dean  vs-  1^ 
State,  43  Georgia  Reports,  218. 

4.  That  venlict,  in  this  case,  is  fully  sustained  by  the  evi- 
dence in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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.  Holifield  &  Company,  plaintiffs  in  error,  va,  Louisa 
A.  White,  executrix,  dcfeuclant  in  error. 

here  two  agree  that  one  will  furnish  the  land  and  stock,  the  other 

I  labor  and  pay  for  it,  and  each  to  pay  one-half  the  feed  of  the  stock 

1  laborers  and  all  other  plantation  expenses,  and  thus  make  a  crop, 

1  when  the  crop  is  made  they  are  to  divide  the  same,  share  and  share 

ke: 

,  that  as  to  the  crop  made  the  contracting  parties  are  inter  sese  part- 

lis  case  distinguished  from  the  cases  of  Holloway  vs.  Brinkhyy  42 
orgia,  226,  and  Smith  r.*.  Svmmerlin,  48  Ihid,^  426. 
le  wrongful  user  or  appropriation  by  one  partner  of  a  portion  of  the 
rtnership  property,  does  not  take  the  property  so  used  or  appropria- 
[  out  of  that  provision  of  the  Code  which  enacts  that  the  interest  of 
artner  in  the  partnership  assets  shall  not  be  subject  to  levy  and  sale, 
the  court  charged  the  jury  that  if  the  arrangement  between  the  par- 
3  was  such  HS  is  disclosed  by  the  witnesses  in  their  testimony  thf*n 
!y  were  partners  ;  and  if  such  was  the  legal  effect  of  the  evidence 
i  verdict  will  not  be  set  aside  on  that  ground. 

artnersliip.  Landlonl  and  tenant.  Levy  and  sale.  Charge 
^onrt.  Before  Judge  James  Johnson.  Muscogee  Supe- 
Court.     May  Term,  1874. 

.  A.  Holifield  &  Company  sued  out  an  attachment  against 
les  F.  A.  Royal  for  $500  20,  besides  interest,  and  had  the 
e  levied  tipon  a  one  half  interest  in  thirty-eight  hales  of 
on.  A  claim  was  interpost^l  by  James  F.  White.  Pend- 
tlie  litigation  the  claimant  died,  and  his  executrix,  Louisa 
White,  was  made  a  party  in  his  stead. 
The  issues  ma<le  ujxJn  the  trial  were,  first,  one  of  fact,  to-wit: 
sther  lloval  had  turned  over  to  AVHiite  his  interest  in  the 
on  made  on  the  place  cultivate<l  hy  them  jointly,  in  ac- 
'Innce  with  an  agreement  that  the  latter  was  to  control  the 
le  until  all  indebted nt»ss  to  him  for  advances,  etc.,  wassat- 
J<1.  Second,  one  of  law,  to-wit:  whether  the  contract  un- 
which  they  farmed  co!istitut<Hl  them  partners,  for  in  the 
W  event,  the  partnei'ship  proi>erty  could  not  he  levie<l  on 
Wan  attachment  against  one  member  of  the  firm.  Upon 
'  first  point  the  evidence  was  conflicting.     Upon  the  secujud^ 
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the  facts  were  undisputed,  but  the  conclusions  therefrom  were 
denied. 

The  jury  found  the  property  not  subject.  Whereupon  the 
plaintiffs  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit: 

1st.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  White  was  to  furnish  the  land  and  teams  on  his 
part,  and  Royal  was  to  furnish  the  labor  and  pay  for  it,  and 
AA'^liite  was  to  pay  one-half  the  feed  of  the  stock  and  laborers, 
and  Royal  the  other  half,  and  each  was  to  pay  one-half  of  all 
the  other  plantation  expenses,  and  thus  make  a  crop,  and  when 
the  crop  was  made  that  they  were  to  divide  tlie  same,  share 
and  share  alike,  this  makes  them  partners." 

2d.  Beaiuse  the  court  erreil  in  refusing  to  charge  the  jury 
as  follows:  "If  they  believed  that  the  contract  constituted 
a  partnership,  and  that  White  appropriated  the  partnership 
effects  wrongfully  to  his  own  use,  then  it  was  a  conversion  by 
White  of  this  property  and  dissolved  the  partnership,  and 
made  them  tenants  in  common  in  the  cotton  as  to  the  plain* 
tiffs." 

3d.  Because  the  court  erreil  in  refusing  to  charge  the  jury 
as  followers:  "  If  Holifield  &  Company  advanced  to  Koyal 
the  goods,  not  knowing  that  it  was  a  partnership,  then  the 
proj)erty  is  liable." 

The  motion  was  overruled  and  the  plaintiffs  excepted. 

James  M.  Russell,  for  plaintiffs  in  error. 

Ingram  &  Craw^ford,  for  defendant. 
Trippe,  Judge. 

White  was  to  furnish  the  land  and  stock,  and  Royal  tli^ 
labor  and  pay  for  it.  This  made,  as  they  ratetl  it,  each  oi 
them  equal  contributors  towards  the  farming  adventure  in^^ 
which  they  had  agreed  to  enter.  After  that  they  were  to  be«^ 
equally  the  expense  of  feeding  the  stock  and  laborers,  and  ^ 
other  plantation  expenses,  and  thus  make  a  crop,  which  w«* 
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to  be  theirs  equally,  and  to  l)e  divided  l>et\veen  them.    There 
was  something  more  in  thi.s  than  a  common  interest  in  the 
profits.     It  is  different  from  the  case  of  HoUoway  vs.  Brinks 
ley,  42  Georgia,  226,  for  there  the  stipnlation  was  that  one  of 
tlie  parties  was  to  work  tlie  land  furnished  hy  the  other,  and 
receive  for  his  labor  one-half  of  the  crop.     Nor  w-as  there  any 
agreement,  as  there  is  in  tliis,  that  the  expenses  of  the  venture 
were  to  be  borne  equally  by  the  parties.     So  in  Smith  V8. 
8u7nJier,4S  Georgia  Reports ,  425,  there  was  no  provision  made 
that  they  were  to  share  the  expenses  for  working  tlie  farm. 
In  fact,  a  contrary  arrangement  was  agreed  upon.   The  owner 
of  the  land  was  to  furnish  the  land,  wagon  and  team,  and  nec- 
essary tools,  and  the  stock,  and  to  fee<l  the  latter,  and  was  to 
let  the  other  have  bacon  at  a  stipulated  pri(«.     The  only  item 
of  expense  that  was  to  be  equally  paid  by  them  was  that  of 
hauling  the  cotton  to  the  gin  and  to  market.     In  the  case 
under  consideration,  both  parties  were  equally  interested  in 
the  whole  expenses  of  the  enterprise  after  it  was  started — every 
item  thereof — and  also  in  the  crop,  the  result  or  profits  of  the 
adventure.     This  was  evidently  not  an  arrangement  whereby 
one  was  merely  to  be  paid  for  his  labor  in  a  certain  way.    See 
-R.  R,  &  D,  Adam  vs.  T.  J.  Cater,  decided  at  the  present 
term.     The  Code,  section  1919,  esi)ccially  enacts  how  the  in- 
terest of  a  partner  in  the  partnership  assets  may  be  reached, 
and  that 'it  shall  not  be  subject  to  levy  and  sale.     See  also 
section  3276;  40  Georgia,  104.    Before  the  Code,  such  an  in- 
terest might  l>e  levied  on  and  sold.     There  is  nothing  in  that 
pfovision  of  the  Code  which  would  make  a  wrongful  act  or 
'  user  by  one  partner  of  a  portion  of  the  partnership  property 
^P^rate  so  as  to  tiike  that  portion  out  of  the  protection — so  to 
call  it — thns  given  to  such  property.     There  was  no  dispute 
^'  conflict  in  the  testimony  as  to  the  facts  out  of  which  arose 
,     we  question  whether  or  not  a  partnership  existetl.   The  court 
t     diarged  the  jury  that  if  the  arrangement  between  the  j)artie8 
E     ^'•ft  such  as  is  disclosed  by  the  witnesses  in  their  testimony, 
^    ^©n  they  were  partners.  ^  When  the  legal  effect  of  undisputed 
^idenoe  was  to  show  that  a  partnership  did  exist,  such  a 
Vou  Lii.  87. 
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charge  was  not  in  such  conflict  with  section  3248  of  the  Code 
as  to  require  that  the  verdict  be  set  aside  and  a  new  trial 
granted  solely  on  that  ground. 
Judgment  affirmed. 


k 


James   P.  Simmons,  plaintiff  in   error,  vs.  Georgia  V. 
Martin,  administratrix,  defendant  in  error. 

1.  On  '2Zd  Febraary.  1865,  Simmons  executed  to  the  defendant's  intes- 
tate, the  following  paper: 

**  $1,063  00.  Received  of  Mrs.  C.  C.  Gordon  sixteen  hundred  and  sixty- 
three  dollars  (in  notes  on  myself  to  that  amount,)  which  sum  I  tm  to 
loan  out  and  keep  at  interest  for  her  during  the  pleasure  of  both  par- 
ties, and  to  turn  over  to  her  the  proceeds  on  request ;  the  interest  ac- 
cruing thereon  payable  annually  in  currency,  while  I  manage  the  fi&oe 
for  her  ;  and  I  hereby  agree  and  bind  myself  to  turn  over  to  ber  good 
notes  or  fi.  fas,  to  the  amount  in  demand,  and  to  guarantee  thepsj' 
ment  thereof.'* 

Suit  having  been  brought  on  this  agreement,  Simmons  filed  a  bill  pray- 
ing a  construction  of  the  paper,  and  alleging  that  in  fact  he  didnotiOn 
said  23d  of  February,  1865,  get  from  Mrs.  Gordon  his  own  notes  and 
agree  to  loan  out  for  her  said  sum  of  money,  but  that  some  three  yeart 
before  then  said  notes  of  his  had  been  satisfied  by  substituting  instead 
of  them  certain  notes  and  fl,  fas,  on  third  persons,  which,  asheragent, 
he  since  then  had  been  managing  for  her  under  an  agreement  with  ber; 
that  the  paper  of  February,  1805,  was  merely  the  carrying  into  fff^ct 
the  said  parol  agreement  made  in  1803,  and  was  made  in  1805,  becaoM 
not  until  then  did  Mrs.  Gordon  actually  turn  over  his  notes;  the  bill 
further  alleged  that  the  notes  on  said  third  persons  were  still  on  handt 
and  that  he  ought  not  to  be  held  to  guarantee  them,  as  they  weretba 
very  debt«  he  had  received  from  her  in  1805,  and  undertaken  to  loan 
out  and  manage : 
Htld^  that  the  legal  effect  of  the  agreement  is  that  Simmons  took  His 
notes  as  money  and  agreed  to  loan  out  that  sum  as  her  agent,  and  a^ 
count  for  the  proceeds  on  request,  paying  her  the  interest  received  an* 
nually,  and  if,  on  a  settlement,  the  proceeds  should  be  in  notes  or  > 
fas,  on  third  persons,  he  ond»*rtook  to  guarantee  their  payment. 

2.  It  was  not  competent  to  contradict,  by  parol,  the  face  of  the  agrefr 
ment,  by  showing  that  the  notes  turned  over  were  not  Simmons'  Ota 
notes,  bat  the  notes  substituted  for  his  by  the  parties  in  1868. 

8.  Any  recognition  by  Mrs.  Gordon  of  certain  notes  as  hers,  after  lb* 
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te  of  the  agreement,  or  any  consent  by  her  that  they  should  be  al« 
ed  in  form  or  compromised  by  Simmons,  cannot  be  taken  as  a 
iver  of  the  agreement,  unless  such  was  her  intent. 

ontracts.  Evidence.  Guaranty.  Waiver.  Before  Judge 
B.  Gwinnett  Superior  Court.  September  Adjourned 
n,  1873. 

his  case  is  fully  reported  in  the  first  head-note.  The  bill 
ein  referred  to  was  dismissed,  on  motion,  for  want  of  equity, 
complainant  excepted. 

\MES  P.  Simmons  ;  Winn  &  Simmons,  for  plaintiff  in 

p. 

LARK  &  Pace  ;  F.  F.  Juiian  ;  N.  L.  Hutchins  ;  Hill- 
&  BRarHER,  for  defendant. 

[cCay,  Judge. 

.  The  first  question  to  be  settled  in  this  case  is  the  con- 
ction  of  the  "receipt,"  the  collection  of  which  the  bill 
8  to  enjoin.     At  the  reading  of  it,  one  almost  inevitably 
iludes  it  is  an  acknowleilgment  by  Mr.  Simmons  that  Mrs. 
don  had,  on  that  day,  placed  in  his  hands  his  (Simmons') 
«  for  $1,663  00,  and  that  he  undertook,  as  her  agent,  to 
I  out  that  sum  of  money  for  her  benefit,  for  an  indefinite 
J,  to  pay  her  the  annual  proceeds,  and  to  guarantee  the 
ency  of  the  notes  or  fi,  fcts,,  into  which  the  money  might 
Nor,  upon  a  closer  inspection,  docs  there  appear  any- 
g  in  the  paper  leading  satisfactorily  to  any  different  mean- 
True,  in  one  place  he  undertakes  to  pay  her  the  pro- 
Is,  and  at  the  last  he  says  he  will  turn  over  to  her  notes 
fi.  fas,  to  the  amount,  and  guarantee  them.     But  these 
aaises  may  well  he  both  true.     By  the  proceeds  was  doubt- 
raeant  tlie  money,  if  it  was  in  hand  at  the  time  of  her 
land,  while  the  last  clause  refers  to  any  notes  or  fi.  fas.  he 
[ht  have  arising  from  his  loans.     We  do  not  think,  there- 
in there  is  any  ambiguity  on  the  face  of  tliis  paper.    One 


672  SUPREME  COURT  OF  GEORGIA. 

Simmons  vs.  Martin. 


comes  almost  inevitably,  on  reading  it,  to  the  meaning  we 
have  suggested.  And,  indeed,  the  whole  statements  of  the 
bill  go  upon  this  idea.  Its  avowed  object  is,  not  to  insist  that 
there  was  no  guarantee,  or  intent  to  guarantee,  any  papers  he 
might  have  on  hand  as  the  result  of  the  trust,  but  to  charge 
that  the  papers  he  really  has  on  hand,  are  upon  precisely  tire 
same  persons — are  really  the  same  debts — he  that  day  got; 
that  he  never  undertook  to  guarantee  the  debt  on  Wynnand 
his  partners,  and  her  interest  in  the  executions;  that  these 
debts  were  not  the  proceeds  of  what  Mrs.  Gordon  turned 
over,  but  the  very  thing  she  turned  over,  and  that  he  ought 
not  to  be  expected  to  guarantee  the  very  thing  he  received. 

2,  3.  At  last,  therefore,  the  real  question  is,  can  the  com- 
plainant, under  the  law,  be  allowed  to  show  by  parol  that  in- 
stead of  receiving  from  Mrs.  Gordon  his  own  notes,  and  agree- 
ing to  treat  them  as  cash  in  his  hands  to  be  loaned  out  for  her 
benefit,  he,  in  fact,  had  long  before,  under  a  parol  agreement, 
exchanged  other  notes  for  his,  which  agreement  was  only  now 
completed  by  the  giving  up  of  his  notes;  that  instead  of  agree- 
ing to  loan  out  for  the  use  of  Mrs.  Gordon  $1,663  00  in  cash, 
he  in  fact  only  undertook  to  see  after  the  notes  and^./(M.  al- 
ready in  his  hands,  collect  them  and  reloan  the  money,  and 
to  guarantee  any  new  papers  on  new  men  which  might  be  tlie 
result  of  his  operations.  AV^e  think  this  cannot,  under  the 
law,  be  done  by  parol.  Such  evidence  changes  the  whole 
warp  and  woof  of  the  written  agreement,  makes  it  an  entirely 
different  undertaking,  and  falls,  under  the  very  terms  of  the 
rule  which  declares  that  it  is  not  competent  to  contradict  or  • 
explain  a  written  agreement  by  parol. 

We  recognize  the  right  to  show  the  surrounding  circum- 
stances for  thepurix>se  of  aiding  in  the  construction  of  doubt- 
ful words  or  phrases  in  a  written  agreement :  Coile,  2757. 
But  such  is  not  this  case.  There  cannot  be  the  least  unce^ 
tainty  as  to  what  notes  are  meant  by  the  writing — it  says,  in 
plain  terms,  "  my  notes,"  and  it  agrees,  in  plain  terms,  to 
loan  out  '*  that  amount,'^  and  to  guarantee  the  notes  and  JL 
fas.  which  might  be  the  result  of  that  loaning.    To  allow 
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this  to  be  changed  and  altered  by  parol,  so  as  to  make  the 
paper  read,  notes  on  A,  B  and  C,  to  that  amount,  and  I  agree 
to  look  after  the  collection  of  siiid  notes,  reloau  the  money, 
and  guarantee  the  payment  of  such  new  loans,  would  make 
the  agreement  an  entirely  different  thing  from  what  its  plain 
language  imports.  Nor  do  we  hesitate  in  applying  this  rule 
in  the  cuse  at  bar.  The  rule  that  the  writing  is  the  best  evi- 
dence of  a  contract  is  just  as  imperative  in  equity  as  at  law. 
That  a  paper,  by  its  very  terms,  imposes  a  hard  duty,  is  no 
reason  why  it  should  be  competent  to  show  by  parol  that  the 
terms  expressed  are  not  the  terms  agreed  ui>on.  Besides,  we 
can  easily  underetand  why  the  very  agreement  expressed 
should,  under  the  circumstances,  have  been  entered  into  by 
Mr.  Simmons.  In  February,  1865,  n)ost  prudent  men  were 
¥^ry  anxious  that  coming  events  should  not  find  them  in 
debt.  Mrs.  Gordon  did  not  want  the  money  in  circulation, 
Mr,  Simmons  had  plenty  of  it,  and  he  might  very  well  agree 
that  if  she  would  give  him  up  his  notes  he  would  loan  out 
that  much  money,  and  guarantee  the  solvency  of  the  persons 
who  might  borrow  it.  This,  then,  looked  far  better  than  to 
leave  his  own  notes  unpaid,  which,  as  Confederate  money  was 
not,  even  by  the  Confederate  laws,  a  legal  tender,  he  was  com- 
pelled to  do,  if  Mrs.  Gordon  would  not  consent  for  them  to 
be  paid. 

Tliere  is  nothing,  therefore,  in  the  charges  of  this  bill  (o 
bring  the  case  within  any  of  the  exceptions  to  the  well-set- 
iled  and  salutary  rule  which  forbids  the  parties  to  a  written 
igreement  to  explain  or  contradict  the  writing.  No  fraud  is 
sharged  ;  no  mistake  in  the  execution  of  the  instrument;  it  is 
the  simple  case  of  a  man  writing  an  agreement  with  his  own 
hand  and  signing  it,  with  his  eyes  open,  undertaking  in  plain 
language  to  do  one  thing,  and  then  undertaking  to  show,  by 
parol,  that  he  meant  an  entirely  different  thing.  To  permit 
this  would  be  in  the  very  teeth  of  the  law.  If  men  will  care- 
lessly write  and  sign  and  deliver  written  contracts,  they  must 
lake  the  consequences.  We  think  there  is  nothing  in  the  ob- 
jection that  tliis  demurrer  came  too  late.     It  is  always  compe- 
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tent,  even  at  the  hearings  to  dismiss  a  bill  for  waut  of  equity, 
and  this  is  this  motion.  It  is  not  that  there  is  a  remedy  at 
law,  but  that  there  is  no  remedy.  That  under  the  rules  of 
law  the  case  put  by  the  complainant  does  not  authorize  the 
conrt  to  grant  relief. 
Judgment  aiHrmed. 


George  Walters,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

The  evidence  in  this  case  does  not  sustain  the  charge  of  vagraocj,  so  u 
to  authorize  a  verdict  of  guilty. 

Criminal  law.  New  trial.  Before  Judge  Strozer.  Dough- 
erty Superior  Court.    April  Term,  1874. 

Walters  was  placed  on  trial  for  the  offense  of  vagrancy.  He 
pleaded  not  guilty.  The  evidence  for  the  state  showed  that 
the  defendant  had  been  "loafing  about"  three  or  four  montl»s 
in  idleness ;  that  he  had  never  been  seen  to  work,  and  had 
been  accused  of  stealing,  etc.;  looked  like  he  was  able  to  wort 

On  the  other  hand,  the  defendant  proved  by  Doctor  Bacon 
that  he  visited  his  drug  store  about  six  weeks  previous  to  the 
trial,  and  the  witness  prescribed  medicine  to  him  for  seconda- 
ry syphilis  ;  that  the  defendant's  arm  was  in  the  same  condi- 
tion then  that  it  is  now  ;  that  he  is  unable  to  use  it;  that  he 
could  not  work  as  well  as  a  feeble  woman ;  that  any  ordinary 
exertion  would  injure  him  and  increase  the  disease;  that  he 
might  do  very  light  work  in  a  hotel,  harness  or  shoe  shop,  or 
as  a  waiter,  without  injury. 

Tom  testifie<l  that  he  had  known  the  defendant  about 

five  years;  that  he  had  worked  with  him  on  the  railroad  run- 
ning from  Griffin  to  Carrollton;  that  he  was  a  good  hand  and 
worked  well  until  his  arm  swelled  so  that  he  could  not  labor; 
that  this  happened  about  four  months  ago. 

Jack  Outlaw  testified  that  the  defendant  was  always  com- 
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plaining  of  his  arm,  stating  that  it  pained  him  so  much  at 
uight  that  he  coiilil  not  sleep. 

The  defendant  also  exhibited  his  diseased  arm  in  evidence. 

The  jury  found  the  defendant  gnilty.  A  motion  was  made 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  evi- 
dence.    It  was  refused,  and  defendant  excepted. 

H.  Morgan,  by  R.  H.  Clark,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

As  reluctant  as  we  arc  to  grant  new  trials  on  the  ground 
that  this  is  put,  we  think  that  this  case  should  undergo  an- 
other investigation.  The  charge  is  vagrancy.  The  evidence 
for  the  state,  after  proving  the  main  charge  of  idleness,  no 
pro|)erty,  etc;.,  is,  that  the  defendant  "  looked  as  though  he 
was  able  to  work."  This  is  stated  by  nearly  every  one  of  the 
witnesses  for  the  prosecution.  Each  count  in  the  indictment 
charges  that  the  defendant  is  able  to  work,  and  is  founded  on 
that  branch  of  the  definition  of  vagrancy,  as  set  out  in  the 
Code,  which  makes  ability  to  work  a  necessary  fact  to  be 
averred  and  proved.  It  is  true,  the  Code  goes  further  and 
makes  certain  things  constitute  vagrancy,  without  including 
the  terms,  "  able  to  work."  But  the  indictment  does  not  cover 
those  cases.  We  do  not  say  that  the  evidence  for  the  prose- 
cution would  not  sustain  the  verdict,  had  there  been  no  counter 
evidence.  But,  as  stateil,  that  evidence  is  not  positive  that 
the  defendant  was  able  to  work,  but  only  that  *'  he  looked 
like  he  was  able  to  work."  To  meet  this,  the  defendant  in- 
troduced positive  testimony  of  his  inability.  Dr.  Bacon  says 
his  arm  was  swollen  six  weeks  before  the  bill  was  found;  that 
he  had  a  disease  in  its  secondary  form,  which  had  made  him 
unable  to  use  his  arm,  and  he  could  not  work  as  well  as  a 
£eeble  woman,  etc.  Other  witnesses  testify  that  he  did  work 
until  his  arm  swelled  so  he  could  not — which  was  about  four 
months  prior  to  the  trial.     In  fine,  we  say,  in  reviewing  the 
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whole  testimony,  that  where,  in  a  case,  ability  to  work  be- 
comes a  necessary  fact  to  constitute  the  oflPense,  and  the  de- 
fendant offers  strong  and  positive  evidence,  such  as  this,  the 
prosecution  should  go  farther  than  to  prove  that  "he  looks 
like  he  was  able  to  work."     If  he  be,  in  fact,  able,  it  can  be 
easily  proved.     If  the  witnesses  for  the  state  had  shown  that 
they  knew  him  well,  had  been  much  with  him,  had  good  op- 
portunities to  know  his  condition,  etc.,  it  would  have  given 
weight  to  their  opinions.     Had  they  shown  equal  facilities  or 
means,  on  their  part,  for  knowing  his  ability  to  work,  as  those 
for  the  defense  had  to  know  his  inability,  the  question  would 
be  different. 

Let  a  new  trial  be  granted. 


Edward  McDonald,  plaintiff  in   error,  vs.   Henry  0. 

Beall,  defendant  in  error. 

1.  Where  an  action  of  complaint  on  open  account  was  instituted,  it  vm 
competent  for  the  plaintiff  to  amend  by  adding  a  count  alleging  that  the 
defendant  was  indebted  to  him  for  money  paid  to  said  defendant  no* 
der  a  parol  contract  for  the  purchase  of  certain  property,  from  th«poS' 
session  of  which  he  had  been  ejected  under  paramount  title  ;  that  the 
contract  was  consequently  rescinded,  and  therefore  he  was  entitled  to 
recover  the  amount  paid  as  aforesaid. 

2.  To  have  entitled  the  plaintiff  to  recover  money  paid  to  the  defend»nt 
under  a  parol  contract  of  purchase,  on  the  ground  that  he  had  the 
right  to  treat  the  contract  as  rescinded,  it  was  incumbent  upon  him  to 
have  shown  at  the  trial  either  that  he  had  been  actually  ejected  from 
the  possession  of  the  property  by  a  title  paramount  to  that  of  the  de* 
fendant,  or  such  paramount  title  as  in  judgment  of  law  would  ba^^ 
amounted  to  an  eviction. 

Amendment.  Contracts.  Warranty.  Vendor  and  pur- 
chaser. Before  Judge  Stkozer.  Randolph  Sui)erior  Court. 
May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

H.  &  I.  L.  Fielder,  for  plaintiff  in  error. 
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A.  Hood,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  against  the  defendant  on  an 
open  account,  in  the  statutory  form,  for  the  sum  of  $1,738  29, 
with  a  bill  of  particulars  thereto  attached.     The  defendant 
filed  a  plea  in  the  nature  of  an  equitable  set-off,  in  which  he 
allied  that  the  several  items  charged  in  plaintiff's  account 
were  paid  by  him,  and  so  intende<l  to  be  paid  by  plaintiff  to 
defendant,  for  his  half  interest  in  certain  descrilx?d  mill  prop- 
erty, known  as  the  Davenjwrt  mills,  and  that  plaintiff  is  in- 
debted to  him,  and  prays  judgment  in  his  favor  for  the  amount 
tliat  may  be  found  to  be  due  him.     The  plaintiff,  at  the  trial, 
amended  his  declaration,  in  which  he  alleged  the  defendant 
was  indebted  to  him  the  sum  of  $1,750  00  for  the  one-half 
interest  in  the  Davenj>ort  mill  property,  which  he  had  pur- 
chased of  the  defendant,  and  took  possession  thereof;  that  he 
was  turned  out  of  possession  by  paramount  title  and  by  sale 
of  the  proj)erty,  by  which  he  was  deprived  of  the  title  and 
possession  of  said  property.     The  defendant  demurred  to  the 
amended  declaration  because  it  introduced  a  new  and  distinct 
<!ause  of  action,  and  because  it  was  not  alleged  therein  that 
tiie  defendant  had  warranteil  the  title  to  the  land.     The  court 
overruled  the  demurrer,  and  the  defendant  excepted.     The 
<SB8e  vrfiS  then  tried,  and  the  jury  found  a  verdict  for  the  plain- 
tiff for  $1,473  58  with  interest.     A  motion  was  made  for  a 
new  trial  on  the  ground  that  the  court  overruled  the  defend- 
ttnt's  demurrer  to  the  plaintiff's  amended  declaration,  and  on 
the  several  other  grounds  set  forth  in  the  motion,  all  of  which 
'Were  overruled  by  the  court,  and  the  defendant  excepted.     It 
uppears  from  the  record  that  the  plaintiff  offered  in  evidence, 
at  the  trial,  a  deed  from  the  executors  of  James  Morris  to 
3fc Donald,  the  defendant,  conveying  to  him  the  one  undivided 
lialf  of  the  Davenport  mill  property,  which  deed  is  dated  15th 
of  November,  1866,  recorded  in  July,  1868;  also  a  deed  from 
the  executors  of  Morris  to  the  plaintiff' for  one-half  interest  ia 
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the  mill  property,  dated  lolh  November,  1866;  also  a  deed 
made  by  the  United  States  marshal  on  the  6lli  day  of  Decem- 
ber, 1870,  to  B.  J.  Smith,  to  the  mill  property  and  other 
lands,  wiiich  deed  was  made  by  virtue  of  a  sale  under  a  jl 
fa.  issue<l  fn)m  the  district  court  for  the  northern  district  of 
Georgia,  in  favor  of  Smith  Davenport  against  the  executors 
of  James  Morris,  deceased.  The  plaintifi*  testified  in  his  own 
behalf,  that  he  was  in  iK)ssession  of  the  property  about  four 
years,  or  until  the  United  States  marshal's  sale.  la  what 
manner  he  was  turned  out  of  possession  docs  not  appear,  bat 
states  that  he  never  had  jiossession  or  control  of  the  property 
after  that  time.  O.  P.  Beall  states  that  he  was  in  possession 
of  the  property,  as  agent  for  H.  O.  Beall,  after  bis  removal  in 
1869,  until  the  marshal's  sale,  and  remained  in  possession 
after  that  time  under  an  arrangement  with  Smith,  but  was  no 
longer  tenant  of  H.  O.  Beall.  The  evidence  does  not  show 
tliat  there  ever  was  any  actual  eviction  of  H.  O.  Beall,  the 
plaintiff,  from  the  premises,  or  of  O.  P.  Beall,  as  his  tenant 

1.  The  plaintiff's  action,  as  originally  brought,  was  for  an 
unliquidatcil  demand.  When  the  defendant  filed  his  plea,  the 
plaintiff  amended  his  declaration  by  alleging  that  the  defend- 
ant was  indebted  to  him  for  so  much  money  paid  him  unda 
a  contract  for  the  purchase  of  certain  mill  property,  of  which 
lie  took  possession  ;  that  he  had  been  turned  out  of  the  pos- 
session thereof  by  paramount  title,  and  treating  the  contract 
as  rescinded  for  that  reason,  sought  to  recover  back  the  pu^ 
chase  money  he  had  paid  (he  defendant  for  the  property  so 
purchased.  The  original  cause  of  action  being  for  an  unliqui- 
dated demand,  and  the  amendment  being  al^o  for  an  unliqui- 
dated demand,  the  two  demands  embraced  in  the  original 
declaration  and  the  amende<l  declaration,  were  germane  to  each 
other,  and  under  the  liberal  construction  heretofore  given  to 
the  statute  applicable  to  such  cases  by  this  court,  there  was 
no  error  in  overruling  the  demurrer  to  the  amendment. 

2.  It  appears  from  the  evidence  that  the  plaintiff  purchased 
the  mill  property  from  the  defendant  under  a  parol  contracti 
went  into  possession  thereof,  and  has  paid  the  purchase  monef 
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therefor,  but  that  contract  was  not  fully  executed  by  the  de- 
fendant'H  making  a  deed  to  the  plaintiff  for  the  property.  To 
entitle  the  plaintiff  to  recover  back  the  money  which  he  had 
paid  the  defendant  for  the  property,  on  the  ground  that  he 
had  the  right  to  treat  the  contract  as  rescinded,  it  was  incum- 
bent on  him  to  have  proved  at  the  trial  that  he  had  been  act- 
ually evicted  from  the  passession  of  the  pro[)erty  by  a  legal 
})aramount  title  to  that  of  the  <lefendant,  or  lie  should  have 
shown  such  a  legal  paramount  title  to  the  property  as,  in  the 
judgment  of  the  law,  would  have  amounted  to  an  eviction. 
This  the  plaintiff  did  not  do.  There  is  no  evidence  of  an  (idual 
eviction,  but,  on  the  contrary,  the  evidence  shows  that  neither 
the  plaintiff,  nor  his  agent,  O.  P.  Beall,  ever  has  been  actu- 
ally evicted  from  the  iK)ssession  of  the  property.  In  order  to 
sliow  paramount  title  to  that  of  defendant,  the  plaintiff  read 
in  evidence  a  deed  from  the  executors  of  Morris  to  defendant, 
dated  15th  of  November,  1866,  and  a  deed  from  the  United 
States  marehal  to  Smith,  dated  6th  of  Deceml)er,  1870,  in 
which  it  is  recited  that  the  property  was  sold  as  the  property 
of  the  executors  of  Morris,  under  a  fi.  fa.  issuing  from  the 
district  court  for  the  northern  district  of  Georgia.  Neither  the 
fi.fa,  nor  the  judgment  on  which  it  issued,  was  offered  in  evi- 
dence. Whether  that  judgment  against  the  executors  of  Mor- 
ris, on  which  the  fi.  fa,  issue<l,  was  of  older  date  than  the 
deed  from  the  executors  of  Morris  to  the  defendant,  does  not 
appear.  If  the  plaintiff  relied  upon  the  marshal's  deed  to 
Smith  to  show  paramount  title  and  a  legal  eviction,  he  should 
have  shown  affirmatively  that  the  judgment  against  the  ex- 
ecutors of  Morris  was  of  older  date  than  their  deed  convey- 
ing  the  propert)*  to  the  defendant,  otherwise  that  judgment 
was  not  a  lien  upon  the  land  as  against  the  defendant's  title. 
There  being  no  evidence  in  the  record  of  an  actual  eviction 
onder  legal  paramount  title,  and  no  evidence  of  any  legal 
paramount  title  to  that  of  defendant,  which,  in  judgment  of 
the  law,  would  amount  to  an  eviction,  so  as  to  have  author- 
used  tiie  plaintiff  to  treat  the  contract  as  rescinded  on  the 
groand  tliat  the  defendant  could  not  make  him  a  title  to  the 
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property,  and  therefore  entitle  him  to  sue  for  and  recover  back 
the  purchase  money  paid  for  the  property,  we  reverse  the 
judgment  of  the  court  below  in  this  case  and  order  a  De«r 
trial.  This  cjise  api>ears  to  have  been  tried  in  the  court  below, 
and  argued  here,  upon  a  misconception  of  the  law  applicable 
to  the  facts  as  disclosed  by  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 


Jordan  Williams,  plaintiff  in  error,  vs.  The  State  of 

Gkorgia,  defendant  in  error. 

The  testimony  of  the  cliief  witness  for  the  State,  as  it  appears  in  the  rec- 
ord, leaving  the  question  wholly  uncertain  whether  the  hlinds  to  the 
windows  of  the  house  charged  to  have  been  broken  into,  were  closed 
80  as  to  show  that  there  was  such  a  breaking  as  is  necessary  to  codbU* 
tute  burglary,  when  taken  in  connection  with  the  apparent  uocertaintj 
of  the  witness  as  to  the  identity  of  the  accused,  makes  this  a  proper 
case,  in  the  opinion  of  this  court,  for  a  new  trial. 

Criminal  law.  New  trial.  Before  Judge  Gibson.  Rich- 
mond Superior  Court.     October  Term,  1873. 

This  case  turns  exclusively  upon  the  testimony.  To  make 
any  report  beyond  what  is  contained  in  the  above  head-uote 
would  illustrate  no  principal  of  law. 

S.  F.  Webb,  for  plaintiff  in  error. 

Davenport  Jackson,  solicitor  general,  by  Jackson  & 
Clarke,  for  the  state. 

Trippe,  Judge. 

The  record  in  this  case  may  not  possibly  set  out  with  exact 
correctness  the  testimony  of  the  chief  witness  for  the  pnwe 
cution.  Certain  it  is  that,  as  it  appears  in  the  record,  it  ^ 
wholly  uncertain  whether  the  blinds  to  the  windows  of  ti* 
house  charged  to  have  been  broken  into  were  closed,  so  as  to 
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show  that  there  was  sucli  a  breaking  as  is  necessary  to  consti- 
tute burglary.  There  is  no  difficulty,  nor  was  there  any  dis- 
agreement on  the  argument  of  the  case,  as  to  what  the  law  is 
upon  this  point.  The  testimony,  as  it  is  in  the  record,  on 
this  fact,  when  taken  in  connection  with  the  apparent  uncer- 
tainty of  the  same  witness  as  to  the  identity  of  the  defendant, 
makes  this  a  pro|)er  case,  in  the  opinion  of  this  court,  for 
another  investigation. 
New  trial  granteil. 


John  Elder,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

From  the  facts  set  forth  in  this  record,  the  verdict  of  the  jury  is  sustained 
by  the  evidence,  and  it  was  not  error  in  the  judge  of  the  superior 
court  to  refuse  to  grant  a  new  trial. 

New  trial.  Before  Judge  Hopkins.  Fulton  Superior 
Court.     October  Term,  1873. 

John  Elder  was  indicted  for  the  oflFense  of  i)erjury,  alleged 
to  have  been  committed  in  May,  1872,  upon  tiie  trial  of  Frank 
H.  Hall  for  an  assault  with  intent  to  commit  murder.  He 
pleaded  not  guilty.  Substantially  the  following  evidence  was 
introduced : 

Thomas  Silencer,  the  stenographic  reporter,  who  took  down 
the  testimony  upon  the  trial  of  Hall,  testified  that  a  witness 
by  the  name  of  John  Elder  was  sworn  upon  said  trial,  but 
"whether  the  defendant  was  such  person  he  was  unable  to  state; 
that  from  his  short-hand  not^s  he  was  enabled  to  give  pre- 
cisely Elder's  testimony. 

This  evidence  was,  in  brief,  that  he  was  present  and  wit- 
nessed the  difficulty,  which  resulted  in  the  shooting  of  Cush- 
Bian  by  Hall ;  that  he  was  standing  on  the  steps  leading  up 
to  the  ladies'  entrance  to  the  Kimball  House,  on  Pryor  street, 
lathe  city  of  Atlanta;  that  the  difficulty  occurred  in  frout 
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of  the  door  next  to  the  said  ladies'  entrance.  Then  followed 
a  detailed  statement  of  the  difficulty,  unnecessary  to  be  set 
forth. 

Frank  H.  Hall  testified  that  the  defendant  was  the  same 
John  Elder  as  was  sworn  by  the  prosecution  upon  his  trial. 
That  said  witness  was  not  present  at  the  difficulty  he  had  with 
Cushman.  That  his  testimony  was  false  from  beginning  to 
end,  except  in  the  statement  that  he  (Hall)  shot  Cusliman. 

T.  P.  Westmoreland  testified  that  he  was  of  counsel  for 
Hall  upon  his  trial,  and  remembered  that  the  defendant  was 
sworn  for  the  prosecution.  That  his  recollection  was  distinct 
upon  this  point  as  his  attention  was  particularly  called  to  his 
evidence,  because  his  client  had  stated  to  him  that  he  was  not 
present  at  the  difficulty. 

Isaiah  Sandford  testified  that  at  the  time  Hall  shot  Cush- 
man the  defendant  was  with  him  in  the  basement  of  the  Kim- 
ball House;  that  both  of  them  heard  the  report  of  the  pistol; 
that  the  defendant  then  went  up  stairs  and  was  soon  followed 
by  witness. 

Caroline  Southwell  testified  that  the  defendant  boarded  a^ 
lier  house  and  was  indebted  to  her;  that  shortly  before  Hall 9 
trial  he  stated  to  her  that  Cushman  and  Kimball  were  to  pay 
him  $50  00  each  for  being  a  witness,  and  that  as  soon  as  they 
settled  with  him  he  would  pay  her.  That  he  also  stated  to 
her  that  if  Miss  Lizzie  Brazleton  would  raise  $50  00  for  him 
lie  would  clear  Mr  Hall.  That  Miss  Brazleton  was  not  re- 
lated to  Hall  but  was  engaged  to  be  married  to  him. 

Lizzie  Brazleton  testified  that  since  Hall's  trial,  two  days 
before  he  was  sent  to  the  penitentiary,  the  defendant  stated  to 
her  that  if  she  would  pay  him  $50  00  he  **  would  say  words 
that  would  release  Hall  from  jail."  That  he  was  then  en- 
deavoring to  procure  a  pardon.  That  she  is  still  engaged  to 
be  married  to  him ;  that  she  expects  the  ceremony  will  be  sol- 
emnized when  he  is  released  from  the  penitentiary. 

The  defendant,  by  his  statement,  reiterated  the  truth  of  his 
testimony  given  upon  the  trial  of  Hall,  and  denied  all  asse^ 
tioDS  to  the  contrary. 
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le  jury  found  the  defendant  guilty.  He  moved  for  a 
trial  because  tlie  verdict  was  contraiy  to  the  law  and  the 
»nce.     The  motion  was  overruled  and  he  excepted. 

B.  Spencer  ;  W.  F.  Wright,  for  plaintiff  in  error. 

)HN  T.  Glenn,  solicitor  general,  for  the  state. 

cCay,  Judge. 

e  have  gone  carefully  over  the  evidence  contained  In  this 
•d,  but  we  are  unable  to  find  any  such  a  state  of  facts  as 
justify  us  in  onlcring  a  new  trial.  We  have  so  often  an- 
iced  that  we  do  not  judge  it  to  be  within  ihe  sphere  of  our 
?s  to  reverse  a  judgment  of  the  circuit  judge  refusing  a 
trial  on  the  evidence,  where  the  facts  are  such  that  a  fair 
1  might  honestly  come  to  the  same  conclusion  as  the  jury, 
we  will  not  attempt,  at  this  time,  to  reassert  the  rule  or 
ive  our  reasons  for  it.  Without  question,  if  Isaiah  San- 
tells  the  truth,  this  defendant  is  guilty.  He  swore  posi- 
y,  on  Hall's  trial,  that  he  was  present  at  the  fight  and  saw 
pistol  fired.  This  fact,  his  presence,  was  of  the  utmost 
jrtance  on  the  trial  of  Hall,  since  it  was  only  because  of 
presence  that  he  knew  anything  about  it.  If  he  was  not 
ent,  his  whole  statement  was  perjury.  Isaiah  says  that 
defendant  was  not  present,  and  he  details  various  facts 
A,  if  true,  are  dbsolutely  inconsistent  with  his  presence. 
1  testifies  the  same  thing  just  as  positively,  and  the  testi- 
y  of  both  is  corroborated,  at  least  to  some  extent,  by  the 
testimony  of  the  two  women  as  to  the  prisoner's  statements 
lem.  The  only  question  there  can  be  in  this  matter  is  wheth- 
16  rule  that  in  trials  for  perjury  one  witness  is  not  sufficient 
onvict,  controls  this  case.  Isaiah  San  ford  is  a  positive  wit- 
(;  he  says  the  prisoner  was  not  present  at  the  rencontre 
trccn  Hall  and  Cushman,  and  that  he  did  not  see  the  pis- 
Sre,  or  hear  or  see  what  he  swore  to  on  HalPs  trial.  Hall, 
mpetent  witness  under  the  act  of  1866,  notwithstanding 
X)nvictioii  for  a  felony,  swears  the  same  thing.     These  are 
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two  witnesses,  and  the  circumstances  stiite<1  bv  the  two  female 
witnesses,  though  the/  are  not  at  all  conclusive,  are  certainly 
corroborative  of  Hall  and  Sanford.  This  fulfills  the  letter  of 
the  law,  and  the  question  becomes  one  simply  of  credibility. 
It  is  not  necessary  for  us  to  say  that  tiie  venlict  is  right,  that 
tiie  jury  ought  to  have  found  just  such  a  verdict  under  the 
testimony.  Under  the  law  the  verdict  must  stand,  if,  under 
the  evidence,  a  fair-minded  man  might  honestly  be  satisfied 
of  the  guilt  of  the  accused.  We  think  a  fair-minded  man 
might  so  find.  He  might  believe  Sanford  and  Hall.  San- 
fortl's  testimony  is  very  credible.  Though  an  ignorant  man, 
he  seems  a  very,  frank  and  honest  one,  and  though  his  occu- 
pation l)e  a  very  humble  one,  yet  his  story  is  consistent,  rea- 
sonable, plausible.  If  to  this  be  added  Hall's  testimony  and 
that  of  the  two  women,  we  do  not  feel  it  in  our  conscience  to 
say  that  a  jury  must  have  acted  from  passion^  prejudice  or 
bias,  to  find  the  verdict  complained  of. 
Judgment  affirmed. 


GusTAVE   Hagxi,   plaintiff  in  error,  vs.    The  State  of 

Georgia,  defendant  in  error. 

The  verdict  was  not  without  evidence  to  suRtain  it,  so  as  to  avthonze  tbu 
court  to  hold  that  there  was  an  abuse  of  discretion  by  the  judge  who 
tried  the  case,  in  refusing  the  motion  for  a  new  trial. 

New  trial.  Before  Judge  Hopkins.  Fulton  Superior 
Court.     October  Term,  1873. 

Hagni  was  placed  on  trial  for  the  offense  of  taking  and  car- 
rying away,  with  intent  to  steid  the  same,  "  one  jyale,  yellow, 
rauly-headed  cow,  of  the  value  of  $30  00,  of  the  personal 
goods  and  chattels  of  Edward  Beehtoldt.*'  The  defendant 
l)leaded  not  guilty.  The  jury  found  to  the  contrary.  Amo- 
tion was  made  for  a  new  trial  bwaiuse  the  verdict  was  contraiy 
to  the  evidence.     The  motion  was  overruled  and  the  defend- 
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&nt  excepted.     To  report  the  evidence   would  illustrate  no 
principle  of  law,  and  it  is  therefore  omitted. 

A.  B.  Culberson;  W.  F.  Wriqut;  Howard  Van 
Epps,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

Thia  is  one  of  those  cases  where  this  court  will  not  interfere 
writh  the  discretion  of  the  judge  who  tried  it,  in  refusing  a  new 
trial.  The  ground  taken  in  the  motion,  is  that  the  verdict 
WH8  contrary  to  the  evidence.  The  court  overruled  the  mo- 
tion, and  we  cannot  say  there  was  an  abuse  of  discretion, 
Jiough  there  were  pretty  strong  circumstances  in  the  case 
nrhich,  if  the  jury  had  seen  proper  to  construe  as  counsel  do, 
mroald  have  tended  with  some  force  to  have  relieved  the  de- 
fendant from  the  charge.  Of  these  the  jury  were  to  determine, 
und  we  let  their  decision  stand. 

Judgment  affirmed. 


Andrew  J.  Williams,  executor,  and  Frances  E.  Albrit- 
ton, executrix,  plaintiffs  in  error,  vs.  James  A.  Atwood 
et  aL,  defendants  in  error. 

(TaiFPE,  Jadge,  was  providentially  prevented  from  presiding  in  this  case.) 

U  Where  an  execution  failed  to  follow  the  judgment  upon  which  it  was 
based,  either  in  amount  or  as  to  the  parties,  it  was  properly  excluded 
upon  the  trial  of  a  claim. 

2.  A  jadgment  must  be  regularly  entered  upon  a  confession  of  judgment. 

■  The  confession  itself  is  not  the  judgment  of  the  court. 

Executions.  Evidence.  Judgments.  Practice  in  the  Su- 
E^erior  Court.  Before  Judge  Clark.  Sumter  Superior  Court. 
A.pril  Term,  1874. 

For  die  facts  of  this  case,  see  the  decision. 
Vol.  IJI.  88. 
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W.  A.  Hawkins,  by  J.  A.  Ansley;  C.  T.  Goode,  for 
plaintiffs  in  error. 

Lanier  &  Anderson,  by  brief;  Guerry  &  Son,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case,' and  on  the  trial  thereof  the  oonrt, 
on  motion  of  claimants'  counsel,  ruled  out  the  plaintii&'j!. 
fa.  as  evidence  before  the  jury,  and  dismissed  the  levy;  where- 
upon, the  plaintiffs  excepted.  It  appears  from  the  evideoce 
in  the  record  that  Black  and  Samuel  R.  Walker  confessed 
judgment  to  Albritton  at  the  April  term,  1861,  of  Sumter 
superior  court,  for  the  sum  of  $15,000  00,  reserving  the  right 
of  appeal.  An  appeal  was  entered,  and  pending  the  ap|»eal, 
Walker  died,  and  his  administrators  were  made  parties  ia  his 
stead.  At  the  April  term  of  the  court,  1871,  the  appeal  was 
dismissed.  There  does  not  apj)ear  to  have  been  any  judf 
ment  entered  up  on  the  confession  of  judgment  made  at  the 
April  term,  1861,  either  before  the  appeal  was  entered,  or  af- 
ter the  dismissal  thereof.  On  the  12th  of  August,  1871,  an 
execution  was  issued  on  the  confession,  we  suppose,  as  there 
is  no  other  judgment  to  be  found  in  the  record,  commanding 
the  sheriff  to  make  the  sum  of  $9,380  50  by  levy  and  sale  of 
the  goods  and  chattels,  lands  and  tenements  of  Ilol>ert  C. 
Black,  and  Burmah  Walker  and  James  M.  Walker,  adminis- 
trator and  administratrix  of  Samuel  K.  Walker,  deceased,  to 
satisfy  a  judgment  which  Andrew  J.  Williams  and  Frances 

E.  Albritton,  executor  and  executrix  of  the  estate  of  M.  G. 

F.  Albritton,  deceased,  recovered  against  Robert  C.  Black 
and  Burmah  Walker  and  James  M.  Walker,  administrator 
and  administratrix  of  the  estate  of  Samuel  R.  Walker,  de 
ceased.  The  court  ruled  out  the  fi,  fa,  because  it  did  not 
follow  the  judgment,  and  did  not  authorize  a  levy  on  Samnel 
Walker's  property. 

1.  Assuming  that  the  confession  would  operate  as  a  jadg- 
ment,  without  a  judgment  having  been  entered  up  thereoo, 
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still  tlie_^.  fa.  does  not  follow  the  assumed  judgment,  either 
in  amount  or  as  to  the  parties,  and  <^as  properly  ruled  out  by 
the  court  on  that  ground.     Code,  section  3636. 

2.  The  Code  does  not  in  express  terms  declare  that  a  judg- 
ment shall  be  entered  up  and  signed  on  a  confession,  as  in 
cases  in  which  verdicts  are  rendered,  within  four  days  after  the 
adjournment  of  the  court,  but  such  has  always  been  the  practice 
in  our  courts,  so  far  as  we  are  advised.  Tlie  3570th  section 
of  the  Code  declares  tliat  in  all  cases  where  judgment  may  be 
obtained,  such  judgment  shall  be  entered  up  for  the  principal 
Bum  due  with  interest,  etc.  This  would  inchide  judgments 
obtained  by  confession.  The  3600th  section  declares  that  no 
confession  of  judgment  shall  be  entered  up,  but  in  the  county 
where  the  defendant  resided  at  the  time  of  the  commence- 
ment of  the  action,  etc.,  thus  clearly  recognizing  that  a  judg- 
ment obtained  by  confession  is  to  be  entered  up  as  in  cases  of 
Judgments.rendered  on  verdicts.  Until  thejudgment  is  entered 
up,  and  signed,  it  is  not  the  judgment  of  the  court. 

Let  tiie  judgment  of  the  court  below  be  affirmed. 


I*BANK  Simons,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

There  was  not  such  an  abuse  of  the  discretion  of  the  judge  who  tried  the 
case,  in  refusing  the  motion  for  a  new  trial,  as  calls  for  the  interference 
of  this  court. 

New  trial.  Criminal  law.  Before  Judge  Hopkins.  Ful- 
ton Superior  Court.     October  Term,  1873. 

This  case  turns  purely  upon  the  weight  attached  by  the 
lory  to  the  evidence  introduced.  To  set  forth  the  testimony 
%rouId  illustrate  no  principle  of  law. 

Thbasheb  &  THRABHEft;  HowELL  C.  Glenn,  for  plain- 
biff  in  error. 
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DeGive  vn,  Lewis. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Tripfe,  Judge. 

This  is  another  one  of  those  cases  which  rests  upon  the 
question  whether  the  judge  who  presided  at  the  trial  abused 
that  discretion  with  which  he  \%  by  law  invested,  in  graDting 
or  refusing  motions  for  new  trial,  founded  upon  the  grouocl 
that  the  verdict  is  against  the  evidence,  etc.  In  such  cases, 
where  no  argument  could  illustrate  any  principle  of  law,  and 
the  court  below  has  not  abused  his  discretion,  it  is  sufficient 
to  say  that  the  judgment  is  affirmed. 

Judgment  affirmed. 


Lawrent  DeGive,  plaintiff  in  error,  vs.  James  T.  Lewis; 

defendant  in  error. 

A,  holding  a  mortgage  upon  a  certain  city  lot,  as  the  property  of  B,eofli' 
menced  proceedings  to  foreclose  it,  which  B  was  resisting  od  tbe 
ground  that  the  debt  was  not  so  much  as  A  claimed.  Pending  tbiif 
the  lot  was  levied  on  under  another  fi.  fa,  against  B,  which  ^/a<^ 
purchased,  and  was  proceeding  to  sell  the  lot  under  the  same.  Befon 
the  sale  it  was  agreed  between  A  and  B  that  B  should  make  the  Ub^ 
bring  a  certain  price  at  the  sale,  but  that  he  need  not  pay  the  money  to 
the  sheriff,  but  might  hold  it  until  the  controversy  as  to  the  amooBt 
due  on  the  mortgage  debt  was  ascertained  ;  and  A,  accordingly  bid  ftt 
the  land  the  sum  fixed,  and  it  was,  after  other  bids,  bought  by  hiott 
the  sale : 

Htld^  that  A  cannot  proceed  to  foreclose  his  mortgage,  or  to  try  the  xe^ 
in  that  case  as  to  the  amount  due.  But  that  under  the  agreement  tkt 
issue  is  transferred  to  the  tribunal  distributing  the  proceeds  of  tbi 
sale,  with  such  parties  to  it  as  are  interested  in  the  fund,  A  occapjuf 
in  that  issue  precisely  the  status  as  to  the  existence  and  amount  of  ^ 
debt,  that  he  occupied  at  the  time  of  the  sale. 

Mortgage.     Practice  in  the  Superior  Court.     Before  Jadgc 
Hopkins.     Fulton  Superior  Court.    October  Term,  1873. 

DeGive  instituted  proceedings  against  Lewis  to  foredose 
a  mortgage  on  certain  real  estate  in  the  city  of  Atlanta,  exfr 
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t»  secure  the  payment  of  a  promissory  note  dated  Sep- 
T  23d,  1862,  payable  one  year  after  the  ratification  of  a 
of  peace  between  the  United  Stated  and  the  Confeder- 
ates of  America,  for  $3,400  00.  The  defendant  pleaded 
aling  ordinance  of  1865,  and  payment  of  $500  00,  "and 
pa  more."  Pending  this  litigation,  the  mortgaged  prop- 
'^as  levied  on  under  an  execution  biised  upon  a  judgment 
led  on  a  mechanic's  lien,  in  favor  of  Mayson  &  Moore 
)t  Lewis  for  about  $360  00.  DeGive  purchased  this 
on  December  10th,  1869.  Lewis  was  seeking  to  poet- 
xny  sale  of  the  property,  and  succeeded  in  so  doing  until 
5th,  1870.  His  attorney  threatened,  while  the  proi>erty 
Ivertised  for  that  sale,  to  interpose  some  obstacle,  when 
llowing  agreement  was  entered  into:  DeGive  contracted 
ke  the  property  bring  $5,000  00,  provided  he  should 
J  compelled  to  pay  the  money  to  the  sheriflF,  but  might 
it  until  the  controversv  as  to  the  amount  due  on  the 
:age  should  be  determined.  In  consideration  of  which 
1  agreed  to  let  the  property  go  to  sale, 
jrive  bid  the  $5-,000  00,  and  the  property  was  eventu- 
nocke<l  off  to  him  at  $5,525  00.  The  sheriflp  according- 
cuted  a  conveyance,  and  placed  him  in  possession.  There 
mtstanding  executions  against  Lewis,  junior  to  the  mort- 
but  older  than  the  Mayson  &  Moore  fi,  fa. 
sequent  to  the  aforesaid  sale,  at  the  October  term,  1873, 
ilton  superior  court,  the  proceedings  on  the  foreclosure 
on  for  trial,  when,  substantially,  tlie  preceding  facts  ap- 
1  in  evidence.  Counsel  for  the  plaintiff  stated,  in  his 
ag  argument,  that  he  did  not  ask  or  wish  a  foreclosure 
t  mortgage,  and  waived  such  a  judgment,  that  he  simply 
i  the  amount  due  to  be  determined.  Counsel  for  de- 
at  moved  to  dismiss  the  proceedings  on  this  ground.  The 
D  was  sustained,  and  plaintiff  excepted. 

F.  &  W.  11.  Hammond  ;  P.  L.  Mynatt,  for  plaintiff  in 
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L.  E.  Bleckley;  A;  W.  Hammond  &  Sos,  for  defendant 

1st.  When  the  plaintiff  waived  the  judgment  applicable  to 
his  pleadings,  he  waived  his  ease  out  of  court:  Ragan  &Key 
V8.  Echols,  5  Ga.,  71 ;  Smith  V8.  Eason,  46  Ibid.,  316. 

2d.  Nature  and  effect  of  the  proper  judgment  on  petition 
to  foreclose  mortgage:  Butt  vs.  Mattox,  7  Gra.,  499, 500;  Wat- 
lace  V8.  Holley,  13  Ibid,,  393,  394;  Code,  section  3968. 

3d.  A  judgment  not  foreclosing  the  mortgage,  but  merely 
fixing  the  amount  of  the  debt,  would,  if  rendered  in  this  pro- 
ceeding, have  no  lien  on  anything  whatsoever,  and  could  not 
enforce  nor  give  effect  to  the  moHgage  lien.  It  would  be  a 
useless  judgment,  and  courts  do  not  render  such :  19  Ga.,  559. 

McCay,  Judge. 

Under  the  facts  of  this  case,  as  they  appear  in  the  record, 
even  as  the  plaintiff  in  error  claims  them,  we  think  there  wis 
no  error  in  the  ruling  of  the  court.  The  statutory  proceed- 
ing to  foreclose  a  mortgage  upon  real  estate  depends  for  ita 
basis  on  the  lien  of  the  mortgage  on  the  realty  involved.  It 
is  this  which  gives  the  court  jurisdiction,  and  no  personal 
service  is  required  upon  the  mortgagor  by  an  oiBcer.  Service 
may  be  l)y  publication,  and  the  proceeding  may  be  instituted 
and  progress,  to  its  final  execution,  though  the  mortgagor  live 
out  of  the  state.  The  locus  of  the  land  gives  jurisdiction, 
and  the  only  judgment  the  court  can  pass  is  that  the  land 
shall  be  sold  to  satisfy  the  debt.  No  other  property  can  be 
levied  on :     Code,  section  3962. 

When  the  bargain  was  made  and  acted  on,  under  which 
DeGive  became  the  owner  of  the  laud,  his  claim  was  trans- 
ferred from  the  land  to  the  fund  in  his  hands,  and  in  oar 
judgment  the  amount  due  on  the  mortgage  was  necessarily  to 
be  decided  by  the  tribunal,  to  which  the  execution  selling  the 
land  was  returnable,  and  decided  under  such  rules,  and  be- 
tween such  parties,  as  is  usual  in  cases  of  the  distribution  of 
a  fund  raised  under  an  execution.  By  the.  very  terms  of  the 
bargain  it  was  left  unsettled  what  was  the  amount  due  on  the 
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mortgage,  and  the  issue  upon  that  question  was  to  be  an  iasue 
ID  which  not  only  DeGive  and  Lewis,  but  the  judgment  cred- 
itors of  Lewis  had  an  interest,  and  were  to  be  parties.  Under 
the  agreement,  DeGive  was  to  Iiold  the  money  in  his  own 
hands,  subject  to  the  issue  agreed  upon. 

We  are  of  the  opinion  that  the  existence  and  the  lien  of 
the  mortgage  in  that  issue  are  to  dejiend  on  the  statiM  of  the 
mortgage  at  the  time  of  the  sale.  In  other  words,  whatever 
was  then  legally  due  on  the  mortgage  was  to  be  a  charge  on 
the  fund,  so  far  as  Lewis  was  concerned  ;  and  as  to  the  other 
creditors,  their  rights  depend  upon  whether,  at  that  time,  their 
lien  was  superior  to  the  mortgage.  This,  we  think,  was  the 
necessary  result,  if  the  bargain  was  as  the  plaintiflF  contends, 
As,  however,  it  may  be  that  the  facts  may  not  be  found,  as  he 
contends,  we  think  he  ought  not  to  be  hurt  by  the  dismissal  of 
his  present  proceeding,  and  we  shall  direct  that  nothing  in 
the  judgment  of  dismissal  shall  prejudice  DeGive  in  the  issues 
arising  in  the  distribution  of  the  fund.  He  stands  there  with 
such  rights  as  he  had  at  the  time  of  the  sale. 

Judgment  affirmed. 


James  Aycock,  plaintiff  in  error,  vs.  Martha  F.  Turner, 

defendant  in  error. 

(Tbippi.  Jadge,  was  providentially  prevented  from  presiding  in  this  case.) 

Where  a  claimant  showed  by  an  exemplification  of  the  record  of  the  sait 
ID  which  the  judgment  was  obtained  upon  which  the  execution  was 
based,  that  the  defendant  therein  had  not  been  served,  it  was  not  error 
ID  the  court  to  refuse  a  continuance  upon  the  application  of  the  plain- 
tiff ID  execution  to  allow  him  to  show  to  the  contrary.  The  only  tri- 
baoal  in  which  such  evidence  could  benefit  him  would  be  the  court 
reodering  the  judgment,  where  the  record  could  alone  be  perfected. 

• 

Continuance.  Record.    Service.  Judgments.    Before  Judge 
Cl«AlW.     Schley  Superior  Court.     May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
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John  R.  Worrill,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  by  Samuel  Elam,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case  which  came  on  for  trial  in  Schley 
superior  court.  The  land  was  levied  on  by  the  plaintiff  to 
satisfy  an  execution  in  his  favor  against  Bailey,  the  defendant 
therein,  and  was  claimed  by  Mrs.  Martha  Turner.  At  the 
trial,  the  plaintiff  introduced  his  execution,  which  had  been 
levied  on  the  land,  with  other  evidence,  and  closed.  The 
claimant  then  offered  in  evidence  an  exemplification  of  the 
record  of  the  original  writ,  venlict,  judgment,  etc.,  from  Sum- 
ter superior  court,  on  which  the  execution  issued,  from  whidi 
it  appeared  that  there  had  been  no  service  of  the  original  writ 
on  the  defendant,  or  acknowledgment  of  service,  or  waiver  of 
service,  or  appearance  by  the  defendant  in  that  suit,  but  on 
the  contrary,  the  clerk  certifies,  from  an  inspection  of  the 
docket  of  the  court,  that  the  defendant  was  in  default;  that 
no  plea  or  answer  was  made  or  filed  by  the  defendant  in  said 
case,  as  appears  of  record  in  said  court.  The  counsel  for  the 
plaintiff,  who  was  the  attorney  of  record  in  the  original  suit, 
claimed  to  be  surprised  by  the  introduction  of  the  claimant's 
evidence,  and  moved  the  court  to  continue  the  case  to  enable 
him  to  show  that  Bailey,  the  defendant,  had  been  served, 
which  he  could  do — that  he  believed  he  could  do — ^if  the  op- 
portunity was  allowed  him;  that  he  had  no  notice  that  claim- 
ant intended  to  make  an  issue  as  to  the  want  of  service  on  the 
defendant;  knew  nothing  of  said  exemplification  until  it  was 
tendered  in  evidence.  The  court  refused  the  motion  for  a 
continuance,  and  the  plaintiff  excepted,  and  then  the  plaintiff 
dismissed  his  levy  upon  the  land. 

The  introduction  of  the  record  in  evidence  by  the  claimant 
showed  that  the  plaintiff's  execution  was  a  nullity.  The  in- 
troduction of  that  evidence  did  not  raise  an  issue  which  the 
court  could  then  have  tried  in  that  court^  or  at  any  fbture 
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term.  If  the  plaintiff  could  have  perfected  the  record  by 
showing  service  on  tlie  defendant,  the  place  to  do  that  was  in 
the  court  in  which  the  judgment  was  obtained,  so  that  the 
record  might  be  complete  to  authorize  a  judgment  dnd  execu- 
tion against  the  defendant.  The  Co<le,  however,  provides  that 
the  sheriff  must  make  an  entry  of  service  on  the  original  pe- 
tition and  return  the  same  to  tlie  clerk;  and  we  think  it  would 
be  rather  a  difficult  matter  for  the  plaintiff  to  prove  the  ser- 
vice on  the  defendant  in  any  other  way,  even  in  the  court  in 
which  the  judgment  purports  to  have  been  obtained.  The 
plaintiff  did  not  ask  the  court  for  a  continuance  to  enable 
him  to  perfect  the  record  in  the  court  in  which  the  judgment 
was  obtained,  but  to  enable  him  to  make  an  issue  as  to  the 
verity  of  the  record  which  was  offered  at  the  trial  for  the  in- 
spection of  the  court,  which  he  could  not  legally  have  done; 
therefore,  there  was  no  error  in  refusing  the  continuance  on 
the  statement  of  fiicts  disclosed  by  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Isaac  Winship,  plaintiff  in  error,  v«.  William  R.  Phil- 
lips, defendant  in  error. 

Wbere  a  levy  was  made  upon  personal  property,  and  before  the  sale  tbe 
property  was,  by  agreement  between  the  plaintiff  and  defendant,  placed 
in  the  hands  of  a  third  person  to  be  sold  at  private  sale,  and  before 
the  sale  the  defendant  becomes  a  bankrupt,  and  the  property  is  taken 
by  the  assignee  and  sold  : 

Meldf  that  this  is  such  a  diaposition  of  the  levy,  as  authorizes  the  plain- 
tiff in  Jl,  fa,  who  does  not  prove  his  debt  in  bankruptcy,  to  levy  his 
execution  upon  real  estare  upon  which  it  is  a  lien,  in  the  hands  of  a 
purchaser  from  the  bankrupt  before  the  bankruptcy. 

Bankrupt.    Execution.    Levy.    Before  Judge  Buchanan. 
IFloyd  Superior  Court.    July  Adjourned  Term,  1873. 

An  execution  in  favor  of  William  R.  Phillips,  transferee, 
«gainBt  John  H.  Lovejoy,  was  levied  upon  certain  real  estate 
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which  was  claimed  by  Isaac  Winship.  Upon  the  trial  of  the 
issue  thus  formed  the  following  facts  ap|>eare(l: 

This  execution  had  previously  been  levied  \i\x>n  certain  per- 
sonalty. On  the  day  of  sale,  by  agreement  between  William 
Solomon,  the  then  owner  of  the  execution,  and  the  defendant 
in  fi.  fa,,  the  property  was  placed  in  the  hands  of  Phillips  to 
be  sold  at  private  sale,  the  proceeds  to  be  applied  to  the  ex- 
tinguishment of  this  debt.  Before  the  goods  were  sold  the 
defendant  became  a  bankrupt,  and  the  goods  levied  on  were 
turned  over  to  his  assignee,  under  an  order  from  the  bank- 
rupt court.  Subsequently  Phillips  purchased  the  execution 
from  Solomon,  and  had  it  levied  upon  the  real  estate  above 
referred  to,  which  had  been  conveyed  by  the  defemlant  to 
Winship  subsequent  to  the  date  of  the  judgment,  but  before 
his  bankruptcy.  This  debt  had  never  been  proved  in  the 
bankrupt  court 

Under  these  facts,  the  claimant  insisted  that  the  levy  upon 
the  personalty  had  never  been  properly  accounted  for.  The 
court  charged  to  the  contrary.  The  jury  found  the  property 
subject.  A  motion  was  made  for  a  new  trial,  because  of  er- 
ror in  the  aforesaid  charge.  The  motion  was  overruled,  and 
the  claimant  excepted. 

Alexander  &  Wkight,  for  plaintiff  in  error. 

Smith  &  Branham;  P.  L.  Mynatt;  A.  B.  Culberson, 
for  defendant. 

McCay,  Judge. 

Although  there  are  expressions  used  by  the  judges  deliv- 
ering the  opinions  in  some  of  the  early  decisions  of  this  court, 
going  very  far  towards  the  position  contended  for  by  the  plain- 
tiff in  error,  yet  there  is  no  decided  case  at  any  time  sustaining 
those  dkta;  and,  in  the  case  of  Ri/an  vs,  Lester ^  30  Georgia^ 
433,  439,  this  court  reviewed  the  whole  doctrine,  and  decided 
that  if  the  goods  levietl  on  were  shown  to  have  been  unpro- 
ductive without  the  plaintiff's  fault,  .the  levy  is  accounted  for. 


ATLANTA,  JULY  TERM,  1874.  595 


Winship  vs,  Phillips. 


And  why  not?  The  h'eu  of  the  judgment,  under  our  law,  is 
U{)on  all  the  property  of  the  defendant,  and  does  not,  even  as 
to  |K*rsonal  property,  depend  on  the  levy.  Why  may  not  a 
plaintiff,  therefore,  levy  and  dismiss  his  levy?  Who  is  hurt 
if  the  property  goes  back  to  the  defendant?  As  to  a  surety, 
to  whom  the  creditor  owes  a  duty,  there  are  authorities  assert- 
ing a  different  rule,  but  a  plaintifi*in  fi.fa.  owes  no  duties  of 
this  kind  to  a  purchaser  from  the  defendant.  He  buys  sub- 
ject to  the  lien,  and  he  must  take  care.  An  affirmative  waiver, 
doubtless,  would  discharge  the  lien,  but  a  mere  failure  of  the 
plaintiff  to  carry  into  effect  by  sale,  a  levy,  and  permitting  it 
to  go  back  into  the  defendant's  hands,  is  no  hurt  to  the  pur- 
chaser of  another  article  on  which  the  judgment  has  a  lien. 
And  this  was  the  practical  effect  of  the  conduct  of  Solomon 
and  the  defendant  as  to  this  levy.  They,  by  agreement,  took 
the  property  out  of  the  hands  of  the  sheriff.  It  was  a  dismis- 
sal of  the  levy.  The  sheriff  lost  control  over  it,  and  on  the 
bankruptcy  of  the  defendant  it  became  subject  to  the  jurisdic- 
tion of  the  court  of  bankruptcy.  We  think,  therefore,  the 
levy  was  accounted  for.  It  was  dismissed,  and  afterwards 
these  very  assets  were  carried  into  the  bankrupt  court  for  the 
benefit  of  the  defendant's  estate.  The  dismissal  was  explained 
by  showing  that  the  property  was  returned  to  the  defendant 
or  to  his  assignee.  Nor  was  Solomon  bound  to  follow  the 
property  into  bankruptcy.  He  had  his  lien  on  this  land,  and 
he  had  a  right  to  rely  upon  it.  The  bankrupt  act  does  not 
force  one  who  has  a  lien  to  go  into  that  court.  If  he  do  prove 
his  debt,  the  rule  seems  to  be  that  he  waives  his  lien  and  con- 
sents to  stand  on  his  priority  in  the  distribution.  We  are  in- 
clined to  think  that  any  creditor,  and,  perhaps,  even  the  hold- 
er of  a  warranty  deed  from  the  bankrupt  whose  property  is 
subject  to  a  lien  created  by  the  bankrupt,  might,  if  he  could 
bHow  that  a  judgment  creditor  could  got  his  debt  by  going 
into  bankruptcy,  compel  the  creditor,  by  a  bill  there  filed,  to 
come  in.  But,  if  he  did  so,  he  probably  would  have  to  bring 
his  property  in  and  take  his  equities  with  all  the  creditors. 
The  mere  failure  of  a  judgment  creditor  to  collect  his  debt  out 
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of  his  debtor's  property  unlil  it  is  exhausted,  even  by  younger 
liens,  does  not  aifect  his  right  to  go  on  property  sold  by  the 
debtor  upon  which  his  judgment  is  a  lien. 

We  do  not  go  into  the  other  points  in  this  record.  If  this 
personal  property  levy  was  accounted  for,  the  verdict  is  right, 
since  the  lien  is  good  against  the  land  even  though  the  sale 
was  bona  Jidb.  We  are  not  prepared  to  say  that  the  fail- 
ure to  prove  this  judgment  in  bankruptcy  waives  its  lien  on 
this  land,  even  though  it  should  appear  that  it  was  older  and 
higher  than  any  other  lien.  The  other  claims  in  bankruptqr 
have  their  rights,  and  t^  might  be  inequitable  to  i)ermit  the 
holder  of  this  judgment  to  sweep  the  assets  when  it  could  be 
satisfied  out  of  this  land.  The  presumption  is,  prima  Jacky 
that  the  present  claimant  looked  to  this  judgment  when  he 
bought,  and  paid  less  for  the  land  in  consequence.  These 
would  all  be  questions  for  the  fedenil  court.  Besides,  it  does 
not  affirmatively  appear  that  this  judgment  would  be  the 
highest  in  rank.  The  date  of  the  $  10,000  00  claim  of  a  lien  by 
Plwlijys  does  not  appear,  and  it  is  not  for  Philips  to  show  that 
his  judgment  was  not  the  highest  in  rank.  For  these  reasons 
we  affirm  the  judgment  refusing  a  new  trial. 

Judgment  affirmed. 


EuGENius  L.  Douglass,  plaintiff  in  error,  vs.  James  Mc- 
Crackin, defendant  in  error. 

CTbippk,  Jadge.  was  providentially  prerented  from  presiding  in  this  case.) 

1.  Proceedings  to  foreclose  an  unrecorded  mortgage  do  not  constitate 
such  a  lis  pendens  as  would  be  notice  to  the  purchaser  of  the  mort- 
gaged property.  The  notice  must  be  actual,  such  as  would  affect  the 
conscience  of  the  purchaser  and  charge  him  with  fraud. 

2.  The  purchaser,  with  notice,  of  land  covered  by  an  unrecorded  mort- 
gage, from  a  purchaser  without  notice,  will  be  protected. 

Mortgage.     Registry.     Notice.      Before  Judge  Kiddoo. 
Terrell  Superior  Court.     November  Terra,  1873. 
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For  the  facts  of  this  case,  see  the  decision. 

Vason  &  Davis;  F.  M.  Hakpeh;  E.  L.  Douglass,  by 
John  T.  Clakke  and  Z.  D.  Harrison,  for  plaintiff  in  error. 

HoYLE  &  Simmons  ;  II.  &  I.  L.  Fielder,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  in  the  court 
below,  the  jury  found  the  property  levied  on  not  subject  to 
the  plaintiff's  fi.fa.  The  plaintiff  made  a  motion  for  a  new 
trial  on  the  several  grounds,  as  set  forth  therein,  which  was 
overruled  by  the  court,  and  the  plaintiff  excepted.  It  ap- 
pears from  the  evidence  in  the  record,  that  Oliver,  on  the  10th 
day  of  November,  1863,  executed  his  mortgage  deed  to  the 
plaintiff  to  secure  the  payment  of  three  promissory  notes,  on 
certain  land  described  therein,  which  mortgage  was  not  re- 
corded. On  the  24th  day  of  November,  1864,  Oliver  con- 
veyed the  mortgaged  premises  to  James  J.  Wall.  On  the  5th 
day  of  February,  1870,  James  J.  Wall  and  William  E.  Wall 
conveyed  the  land  to  McCracken.  At  the  May  term  of  Ter- 
rell superior  court,  1866,  the  plaintiff  obtained  a  rule  nisi 
against  Oliver  to  foreclose  his  mortgage.  At  the  November 
term  of  said  court,  1871,  the  plaintiff  obtained  a  rule  absolute 
foreclosing  his  mortgage.  On  the  8th  of  June,  1872,  an  exe- 
cution issued  on  the  judgment  of  foreclosure,  and  was  levied 
by  the  sheriff  on  lot  of  land  number  two  hundred  and  thirty- 
four,  in  the  eleventh  district  of  Terrell  county,  which  lot  was 
embraced  in  the  mortgage,  and  was  claimed  by  McCracken 
as  his  property. 

1.  The  main  question  raised  on  the  argument  of  the  case 
here,  was  whether  the  fact  that  the  claimant,  having  pur- 
chased the  land  pending  the  proceeding  to  foreclose  the  mort- 
gage,  the  pendency  of  that  proceeding  was  notice  to  him  of 
the  mortgage,  within  the  true  inte  it  and  meaning  of  the 
statute.  The  1957th  section  of  the  Code  declares  that  mort- 
gages not  recorded  within  the  time  required,  remain  valid  as 
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against  the  mortgagor^  but  are  postponed  to  all  other  liens 
created,  or  obtained,  or  purchases  made,  prior  to  the  actual  re- 
cord of  the  mortgage.  If,  however,  the  younger  lien  is  created 
by  contract,  and  the  party  receiving  it  has  notice  of  the  prior 
unrecorded  mortgage,  or  a  purchaser  has  the  like  notice,  then 
the  lien  of  the  older  mortgage  shaH  be  held  good  against  them. 
Was  the  proceeding  to  foreclose  the  mortgage  such  a  lis  pendens 
as  would  charge  McCracken,  the  purchaser,  with  notice  of 
the  existence  of  the  mortgage  ?  We  recognize  the  general 
rule  to  be  found  in  the  authorities,  that  the  purchaser  of  prop- 
erty, pending  a  suit  in  resi>ect  to  the  title  to  that  property, 
would  be  charged  with  notice  of  the  title  involved  in  that 
suit,  whatever  the  same  may  be,  and  would  be  bound  by  tlie 
judgment,  or  decree,  rendered  by  the  court  in  that  suit.  But 
was  the  title  to  the  land  mortgaged  involved  in  the  proceed- 
ing to  foreclose  the  mortgage?  A  mortgage  in  this  state  is 
only  a  security  for  a  debt,  and  passes  no  title:  Code,  1954. 
A  mortgage,  not  recorded,  has  no  priority  of  lien  as  against 
the  purchaser  of  mortgaged  property,  unless  such  purchaser 
had  notice  of  the  unrecorded  mortgage.  What  sort  of  notice 
does  the  statute  contemplate?  Does  it  contemplate  merely 
constrxictive  notice,  which  would  arise  from  the  pendency  of 
a  rule  nini  against  the  mortgagor  by  the  mortgagee  to  foreclose 
his  lien  on  the  mortgaged  property,  or  does  it  contemplate 
such  actual  notice  to  the  purchaser  of  the  existence  of  the  un- 
recorded mortgage  as  would  affect  his  conscience  and  charge 
Iiim  with  fraud?  In  looking  into  the  decisions  of  the  courts 
in  England,  prior  to  1776,  we  find  the  rule  to  be,  that  where 
money  is  secured  upon  an  estate,  and  there  is  a  question  de- 
pending in  the  court  upon  the  right  of,  or  about  that  money, 
but  no  question  relating  to  the  estate  upon  which  it  is  secured, 
but  is  wholly  a  collateral  matter,  that  a  purchaser  of  the  estate, 
pending  that  suit,  cannot  be  affected  with  notice,  by  such  im- 
plication as  the  law  creates  by  the  pendency  of  a  suit:  Wor- 
fley  V8.  Earl  of  Scarborough,  3d  Atkyn'a  Reports,  392.  Mr, 
Justice  Story,  in  discussing  the  doctrine  of  lis  pendens^  re- 
marks: ''And  although,  as  we  have  seen,  a  registered  deed 
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will  be  pastponed  to  a  prior  unregistered  deed  wliere  the  sec- 
ond purchaser  had  actual  notice  of  the  first  purchase,  yet  the 
doctrine  has  never  been  Ciirried  to  the  extent  of  makinur  a  lis 
pendens  constructive  notice  of  the  prior  unregistered  deed,  but 
actual  notice  is  required  :  1  Story's  Equity  Jurisprudence,  sec- 
tion 406.  In  Newman  va.  Chapman,  2d  Randolph's  Va. 
Rep.,  93,  it  was  held  that  a  subseciuent  purchaser  for  valuable 
consideration,  without  actual  notice,  is  not  affected  by  a  suit 
pending  to  foreclose  a  mortgage  not  duly  recorded.  In  our 
judgment,  the  notice  contemplated  by  the  statute  to  the  pur- 
chaser of  the  nnregistere<l  mortgage,  must  be  such  actual  no- 
tice thereof  as  would  affect  his  conscience  and  charge  him 
with  fraud.  In  this  case  the  record  dot»s  not  disclose  any  en- 
try of  service,  or  acknowledgment  of  service,  of  the  rule  Jiisi 
to  foreclose  the  mortgage  on  the  mortgagor,  or  his  s|)ecial 
agent  or  attorney,  or  that  the  same  was  published  as  required 
by  the  3962d  section  of  the  Code. 

2.  The  evidence  in  the  record  as  to  the  Walls  having  no- 
tice of  the  mortgage  at  the  time  of  the  purchase  from  Oliver 
is  conflicting,  and  the  two  witnesses  who  proved  notice  to 
them,  were  impeached,  and  it  was  a  question  for  the  jury  to 
believe  them  or  not.  If  the  Walls  had  no  notice  of  the  mort- 
gage at  the  time  of  the  purchase  from  Oliver,  and  conveyed 
the  land  to  McCnicken,  who  did  have  notice  of  the  mortgage 
at  the  time  he  took  his  deed  from  them,  still,  he  could  pro- 
tect his  title  'derived  from  them  as  bona  fide  purchaser,  other- 
wise the  Walls  could  not  enjoy  the  full  l>enefit  of  their  unex- 
oeptionable  title  as  bona  fide  purchasers  from  Oliver.  There 
is  some  slight  evidence  in  the  record  by  the  impeached  wit- 
nesses, that  McCracken  knew  of  the  mortgage,  but  that  was 
a  question  for  the  jury,  and  we  will  not  interfere  with  their 
verdict  under  the  evidence,  as  disclosed  by  the  record  in  this 
oase«  We  find  no  material  error  in  the  charge  of  the  court  to 
the  jury,  or  in  refusing  to  charge  as  requester!,  in  view  of  the 
evidence  submittal  on  the  trial. 

Liet  the  judgment  of  the  court  below  be  affirmed. 


600  SUPREME  COURT  OF  GEORGIA.    ^^QB 

King  vs,  Hughes  et  al. 


Joshua  King,  plaintiff  in  error,  vs.  John  L.  Hughes,  next 

friend,  ei  al,,  defendants  in  error. 

1.  When  one  petitioned  to  be  permitted  to  resign  as  the  gnardian  of  a 
lunatic,  and  an  order  be  put  upon  the  minutes,  that  the  petition  be 
granted,  and  on  the  same  day  another  guardian  was  appointed,  who 
gave  a  bond  and  was  duly  qualified  : 

Held,  that  the  granting  of  the  order  permitting  the  resignation,  is  no 
judgment  that  a  full  settlement  and  accounting  had  been  had. 

2.  When  a  guardian  received  for  his  ward  a  sum  of  money  in  specie,  or 
its  equivalent  in  bank-bills,  and  sets  up  that  in  1862  it  w:i8  in  his 
hands  in  the  shape  of  Confederate  money,  the  burden  of  proof  is  upon 
him  to  show  that  it  got  into  Confederate  money  in  the  due  and  prudent 
execution  of  his  duties  as  guardian. 

8.  The  verdict  in  this  case  is  supported  by  the  evidence,  and  it  was  not 
error  in  the  court  to  refuse  a  new  trial. 

Guardian  and  ward.  Judgments.  Lunatic.  Confederate 
money.  New  trial.  Before  Judge  Buchanan.  Floyd  Su- 
I>erior  Court.     January  Term,  1874. 

John  L.  Huglies,  as  next  friend  for  James  P.  Hughes,  • 
lunatic,  filed  his  bill  against  Joshua  King  and  Henry  A.  Gar- 
trell,  former  guardians  of  said  lunatic^  and  Sanmel  Mobley, 
security  uj>on  the  latter's  bond,  in  which  he  alleged,  in  sub- 
stance, that  King  was  appointed  guardian  on  the  3d  day  of 
July,  1854;  that  on  the  2d  day  of  January,  1855,  he  received 
the  sum  of  $1,162  00  from  the  estsite  of  lunatic's  father,  and 
on  the  12th  of  February,  1856,  8886  44,  from  the  estate  of 
lunatic's  sister,  and  on  the  2d  of  May,  1859,  from  Philip  B. 
Dupriest  $122  84,  and  on  the  4th  of  January,  1860,  from  said 
Dupriest  the  further  sum  of  $289  00,  in  all,  $2,500  00;  that 
on  June  1st,  1860,  said  King  had  for  said  lunatic  $1,891  07, 
in  good  and  lawful  money,  par  value  with  specie;  that  on 
April  12th,  1862,  said  King  converted  said  par  funds  to  his 
own  use,  with  interest  from  May  21sf,  1859,  and  obtained  in. 
lieu  thereof  Confederate  treasury  notes  of  the  nominal  sum  of 
$2,179  80,  at  which  time  one  dollar  in  specie  was  worth  one 
dollar  and  seventy-five  cents  in  Confederate  money;  that  on 
the  same  day,  April  12th,  1862,  he  deposited  the  above  with 
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Jesse  Lambreth,  ordinary;  that  said  ordinary  had  the  right 
only  to  authorize  King  to  transfer  to  his  successor ;  tliat  said 
fund  remained  with  the  ordinary  until  August  18th,  1862, 
at  which  time  thev  were  turned  over  to  Henry  A.  Gartrell, 
fiuccessor  to  Joshua  King,  who  was  appointed  at  the  August 
terra  of  the  court  of  ordinary,  1862,  Samuel  Mobley  being  on 
fiaid  GartrelFs  bond ;  that  at  said  time  Confederate  money  was 
worth  only  about  forty-five  cents  in  the  dollar,  and  the  amount 
of  ^2,179  80  was  worth  only  8980  91,  which  is  less  by  the 
sum  of  $1,198  89  in  specie;  that  on  January  23d,  1863, Gar- 
trell received  from  Alabama,  Calhoun  county  court  of  probate, 
$2,600  00,  part  Confederate  treasury  notes  and  part  state  bank 
bills.  Confederate  notes  l)eing  then  three  dollars  for  one  in 
specie,  and  state  bank  bills  two  dollars  for  one  in  s])eoie;  that 
on  the  19th  of  January,  1863,  he  received  from  Diipriest 
$113  41  in  Confederate  notes  of  like  value  as  above;  that 
(Jartrell  and  Mobley  used  the  above  moneys  in  the  purchase 
and  sale  of  cotton,  and  made  net  profits  to  the  amount  of 
^2,000  00,  or  over,  which  profits  petitioner  claims ;  that  Gar- 
trell neglected  to  make  any  return  to  the  ordinary,  and  re- 
fuses to  settle  or  account.  Asks  the  court  to  decree  that  King 
shall  account  for  the  principal  and  interest  received  by  him, 
and  decree  the  collection  of  such  sum  as  is  fairly  and  justly 
due;  and  that  an  account  may  be  taken  l)etween  said  lunatic's 
•estate  and  the  said  Gartrell  and  his  surety,  Mobley,  of  amounts 
received  and  profits  made  on  the  purchase  and  sale  of  cotton ; 
iisks  that  Dr.  Joshua  King  answer  as  follows :  The  money 
and  proi)erty  and  value  received,  giving  dates  and  amounts, 
and  how  much  paid  to  Gartrell,  and  when  paid,  and  what  kind 
of  money  {mid  ? 

The  answer  of  King  says  that  he  was  appointed  guardian 
July  3d,  1854;  denies  that  he  received  $2,500  00;  asserts  that, 
on  7th  of  June,  1856,  he  had  received  from  the  estates  of  com- 
plainant's father  and  sister  $2,129  78,  and  |)aid  out,  as  by 
vouchers  recorded,  $319  64,  leaving  a  balance  of  $1,810  14; 
4hat  he  received,  on  the  21st  day  of  May,  1859,  from  P.  Du- 
priest^  $122  84,  and  from  the  same  source,  January  4th,  I860, 
Vox-  ui.  89. 
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$289  00;  that  he  had  on  haml,  June  Ist,  1860,  $1,890  07, 
and  on  the  1st  day  of  April,  1862,  the  sum  of  §2,179  80; 
that  he  never  received  any  sj)ecie,  all  moneys  received  up  to 
June  1st,  1860,  being  in  bank-bills,  Avhich  were  not  at  par 
with  specie;  that  the  balance  on  hand^  April  1st,  1862,  was 
in  Confederate  treasury  notes,  which  was  the  then  currency 
of  the  country;  that  he,  after  proper  application  at  the  Jnne 
term,  1862,  of  the  court  of  ordinary,  was  discharged  as  guar- 
dian, and  it  appears  of  record  that  Gartrell  was  appointed  on 
the  same  day;  denies  that  he  did,  on  the  18th  day  of  August, 
1862,  or  any  other  day,  turn  over  to  Gartrell  the  sum  of 
$2,179  80  in  Confeilerate  treasury  notes,  or  in  any  other  kind 
of  money  or  funds,  but  asserts  that  on  April  12th,  1862,  he 
did  pay  to  Jesse  Lambreth,  ordinary,  in  funds  then  current 
and  at  |)ar,  and  equal  in  value  for  all  pur{)ose3  to  the  funds 
originally  rec^eived,  the  sum  of  $2,179  80,  and  took  a  receipt 
from  said  ordinary,  a  copy  of  which  is  attachwl  to  the  answer; 
denies  that  fund  paid  over  were  worth  only  forty-five  cents 
on  the  dollar,  or  that  the  sum  of  $2,179  80  was  actually 
Avorth  only  $980  91,  but  was  worth  fully  as  much  as  the 
amount  retH!ived;  submits,  as  a  question  of  law,  not  of  fiwt, 
whether  or  not  he  was  bound  to  keep  the  money  in  bills  of 
the  same  bank  or  banks  received;  denies  that  he  should  be 
held  responsible  for  exchanging  one  species  of  pa i>er  currency 
for  another;  denies  that  any  such  loss  occurred  during  the  ex- 
istence of  his  guardianship;  denies  that  he  is  indebted  to  com- 
plainant in  the  sum  of  $1,198  89,  with  interest  from  August 
18th,  1862,  or  in  any  sum  whatever;  says  he  received,  iu  an- 
swer to  interrogatories — 

Janaary  2,  1856.     From  sale  of  land  in  Floyd  county,     ...     $1,000  00 

January  2,  1856.     From  sale  of  interest  in 162  00 

Febrnary  12,  1856.     From  estate  of  Martha  L.  Hughes,    ...  886  44 

May  2,  1859.     From  claim  on  P.  Dnpriestf 122  S4 

January  4,  1860.     From  claim  on  P.  Dupi lest,     '289  00 

$2,460  28 

That  these  sums  were  received  in  the  current  bank-bills  of 
the  day,  which  were  always  worth  less  than  specie;  that  oo 
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the  12th  day  of  August,  1862,  he  paid  to  J.  Larabreth  the 
balance  then  in  his  hands,  to-wit:  §2,1 79  80;  that  he  turned 
over  nothing  to  Gartrell,  defendant's  successor;  alleges  that 
the  nominal  sum  so  turned  over  to  the  ordinary  was  $2,179  80, 
and  the  real  value  was  the  same;  denies  all  manner  of  com- 
bination and  confederacy. 

The  case  is  made  sufficiently  clear  from  the  above  state- 
ment of  the  pleadings,  together  with  the  motion  for  a  new 
trial  which  follows,  without  the  necessity  of  incorporating  the 
testimony. 

The  jury  found  for  the  complainant,  against  the  defrndant, 
King,  $900  00  principal,  with  interest  from  May  1st,  1865. 
The  fiite  of  tlie  other  defendants  is  immaterial  here.  King 
moved  for  a  new  trial  upon  the  following,  among  other 
grounds : 

Ist.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  it  was  contrary  to  the  following  charge  of  the 
court :  '*  The  court  of  ordinary  lias  jurisdiction  in  all  matters 
properly  coming  before  it,  and  especially  over  estates  of  minors 
and  lunatics.  The  statute  rules  regulating  mode  of  doing 
business  by  court  of  ordinary  ought  always  to  be  conformed 
to,  but  if  not  conformed  to,  the  judgments  are  irregular,  but 
are  not  void,  and  cannot  be  attacked  for  that  reason  before 
another  tribunal.  To  justify  such  an  attack  the  judgment 
must  be  void.  The  court  of  ordinary,  having  jurisdiction  of 
person  and  property,  and  authority  being  shown,  the  law  pre- 
amnes  the  court  required  all  the  law  requires  to  have  been 
done,  before  dismissing  King  from  his  guardianship  and  we 
cannot  go  behind  that  judgment  to  attack  it  collaterally.  If 
the  jury  believe  King  was  dismissed,  and  Gartrell  appointed 
(m  same  day,  and  qualified,  etc..  King  ceased  to  be  guardian, 
and  not  responsible  further  as  guardian,  provided  Gartrell 
soooeeded  to  possession  of  property  and  money  of  the  ward  held 
before  by  King  as  guardian.  A  settlement  with  Confederate 
treasury  notes,  when  pru<lent  men  received  and  paid  them 
oaty  and  it  was  the  then  currency  of  the  country,  was  a  good 
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and  valid  settlement,  and  King  is  relieved  from  any  further 
liability." 

3d.  Because  the  court  erred  in  charging  as  follows,  the 
same  not  being  warranted  by  the  evidence:  "If  you  believe 
King  received  good  money  and  paid  back  money  depreciated 
in  value,  and  not  equal  in  value  to  money  received  by  him, 
the  burden  is  upon  King  to  show  that  the  money  became  de- 
preciated without  his  fault,  and  in  lawful  promotion  of  his 
trust,  otherwise  he  will  be  liable  for  difference  in  value  of 
money  received  and  money  returned  by  him." 

The  motion  was  overruled,  and  King  excepted. 

D.  S.  Printup;  Dabney  &  Fouche,  for  plaintiff  in  error. 

A.  R.  Wright  ;  E.  N.  Broyles  ;  C.  N.  Featherstox, 
for  defendants. 

McCay,  Judge. 

1.  There  is  nothing  in  the  proceedings  before  the  ordinary 
that  concludes  inquiry  into  the  accounts  of  the  defendant  be- 
low. The  judgment  permitting  him  to  resi^  and  discharg- 
ing him  from  his  office  is  no  adjudication  that  he  has  settled 
with  the  new  guardian.  He  must  be  discharged  from  his  of- 
fice before  a  new  one  can  be  appointed,  since  it  is  plain  there 
cannot  be  two  guardians  at  the  same  time,  one  succeeding  the 
other.  No  settlement  can  be  had  until  the  new  guardian  kb 
clothed  with  his  office,  and  this  is  the  clear  intent,  not  only 
of  the  Code,  section  1848,  but  of  the  act  of  1850;  Cobb's  Di- 
gest, 339,  and  act  of  1867,  pamphlet,  60,  61. 

2.  It  is  very  plain,  from  the  testimony,  that  there  was  never 
any  settlement  between  the  new  guardian  and  the  old.  The 
re(?eipt  does  not  purport  to  be  in  full,  but  only  of  the  money 
left  with  the  ordinary,  the  specific  money.  As  it  was  in  Con- 
federate money,  the  new  guardian  had  a  right  to  suppose  it  was 
legally  and  properly  in  that  money,  and  that  either  the  old 
guardian  had  originally  got  it  in  that  money,  or  that  in  the 
due  and  legal  execution  of  the  trust  it  had,  without  fault,  got 
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into  that  money,  and,  at  last,  that  is  tlie  question  in  this  case. 

The  facts  as  they  ap[>ear  in  the  record,  are  perfectly  consistent 

with  the  idea  that  this  guardian  mixed  this  money  with  his 

own  funds,  and  that  what  he  paid  over  to  the  ordinary  was 

the  amount  he  was  due  the  lunatic,  not  what  he  had  on  hand, 

but  what  he  owed.     He  got  it  in  par  funds.     How  did  it  get 

into  Confe<lerate  money?    Nobody  knows  but  him.    To  prove 

that  he  did  not  lend  it  out,  is  to  prove  a  negative.     To  prove 

he  did,  and  that  he  took  Confederate  money  in  good  faith  from 

the  borrower,  was  a  matter  that  he  could  prove  if  it  was  true. 

He  might  even  show  this  by  his  returns,  but  they  treat  him 

simply  as  a  debtor,  as  having  mixed  the  funds  with  his  own. 

It  was  for  him  to  show  what  the  truth  was. 

3.  Upon  the  whole,  we  think  the  jury  justified  by  the  evi- 
dence in  their  finding,  and  that  there  was  no  error  in  refusing 
the  new  trial. 

Judgment  affirmed. 


Thomas  S.  Gumming,  plaintiff  in  error,  vs.  Virgil  A.  Clegg, 

defendant  in  error. 

rTsipPK.  Judge,  was  providentially  prevented  from  presiding  in  this  case.] 

That  the  defendant  has  been  adjudged  a  bankrupt,  and  the  property  cov- 
ered by  the  mortgage  regularly  set  apart  to  him  as  his  exemption,  is 
not  a  good  plea  in  bar  to  the  foreclosure  of  said  mortgage,  where  it  is 
not  allege'd  that  the  mortgagee  proved  his  lien  in  the  bankrupt  court,  or 
that  the  assignee  has  interfered  in  any  manner  with  the  mortgage,  un- 
der the  provisions  of  the  20th  section  of  the  bankrnpt  act. 

Bankrupt.    Mortgage.    Before  Judge  Harris.    Dooly  Su- 
perior Court.    March  Terqi,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
C.  T.  GoODE,  by  brief,  for  plaintiff  in  error. 
W.  A.  Hawkins  ;  Cook  &  Crisp,  for  defendant. 
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Warner,  Chief  Justice. 

This  ca«e  came  before  the  court  below  on  the  petition  of 
Clegg,  the  plaintiff,  to  foreclose  a  mortgage  made  by  Gum- 
ming, the  defendant,  on  certain  real  estate  descril)e<l  therein. 
The  defendant  filed  the  following  plea  in  bar  of  the  plaintif  s 
right  to  foreclose  his  mortgage  in  the  state  court : 

"And  now,  at  this  term  of  the  court,  comes  the  defendant, 
Thomas  S.  Cumraing,  and  for  plea  and  defense  why  said  rule 
nisi  should  not  be  made  absolute,  says  that  dince  the  last  ad* 
jourument  of  this  court,  to- wit:  on  the  day  of  Novem- 
ber, 1873,  this  defendant  filed  his  voluntary  petition  in  bank- 
ruptcy in  the  district  court  of  the  United  States  for  the  south- 
ern district  of  Georgia,  and  was  afterwards,  to-wit :  on  the 

day  of  November,  1873,  by  said  court  and  its  proper 

officers,  duly  declared  and  adjudged  a  bankrupt;  that  in  hi» 
schedule  of  creditors,  the  plaintiff  in  the  above  entitled  caose 
was  named  and  set  forth,  together  v/ith  the  nature,  character 
and  amount  of  his  debt,  to-wit:  the  mortgage  which  he  is  now 
endeavoring  to  foreclose;  that  said  plaintiff  was  duly  served 
and  notified  by  William  H.  Smyth,  the  United  States  n«ur- 
shal  of  said  district  court  of  the  United  States;  that  the  lands 
covered  by  said  mortgage  were  duly  and  regularly  set  aj)artto 
this  defendant  by  J.  R.  McCIeskey,  Esq.,  his  assignee  in  bank- 
ruptcy, as  his  exemption  under  the  laws  of  the  United  States, 
which  return  of  said  assignee  was  not  excepted  to  by  said 
plaintiff,  or  any  other  creditor,  within  twenty  days  after  the 
same  was  duly  and  regularly  returned  and  filed  as  required 
by  law,  nor  at  any  other  time,  but  the  said  exemption  was 
approved  by  the  court  of  bankruptcy^  and  adjudgt»d  to  be  the 
exemption  of  this  defendant. 

"And  defendant  sets  up  the  above  facts  as  his  defense,  and 
says  that  this  court  has  no  jurisdiction,  right  or  authority,  in 
any  way  or  manner  whatever,  to  grant  said  rule  absolute  as 
prayed  for." 

On  the  hearing  of  the  case,  the  plaintiff  demurred  to  the 
defendant's  plea,  which  demurrer  the  court  sustained^  and  tJie 
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defendant  excepted.  It  ap])ears  from  the  bill  of  exceptions 
that  certain  othef  facts  were  agreed  to  which  were  to  be  made 
a  part  of  the  record,  but  what  those  other  facts  were,  the  rec- 
ord does  not  disclose,  and  therefore  this  court  must  decide 
the  case  as  presented  here  by  the  plaintiff  in  error.  Was  the 
court  right  in  sustaining  the  demurrer  to  the  defendant's  plea? 
There  is  no  averment  in  the  plea  that  the  plaintiff  proved  his 
mortgage  debt  in  the  bankrupt  court,  or  that  the  assignee  in 
bankruptcy  interfered  in  any  manner  whatever  with  the  plain- 
tiff's mortgage  lien,  as  provided  by  the  20th  section  of  the 
bankrupt  act.  The  plaintiff  having  a  mortgage  lien  on  the 
defendant's  property,  it  was  optional  with  him  whether  he 
would  prove  his  debt  in  the  bankrupt  court,  or  stand  upon 
his  mortgage  lien  for  its  payment.  According  to  the  ruling 
of  this  court  in  Jones  va,  Lellyett  &  Smith,  39  Georgia  Re- 
ports, 64,  there  was  no  error  in  sustaining  the  demurrer  to  the 
defendant's  plea. 
-   Let  the  judgment  of  the  court  below  be  affirmed. 


IBAA.C  Hooper,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  It  18  not  error  in  the  jadge,  on  the  trial  of  an  indictment  for  murder, 
to  say  to  the  jury  that,  in  his  opinion,  the  case  rested  on  the  law  of 
murder,  voluntary  manslaughter,  or  justifiable  homicide,  if  there  be 
in  fact  no  evidence  from  which  it  could  be  inferred  that  the  killing  was 
involuntary. 

2.  On  the  trial  of  aa  indictment  for  murder,  the  judge  charged,  among 
other  things,  as  folfows :  **  What  I  have  read  to  you  fron>the  Code  de- 
fining the  different  grades  of  the  crime  you  are  to  take  from  the  court 
as  law.  What  the  opinion  of  the  court  may  be  in  its  application  to  the 
case,  you  may  consider  and  receive  or  reject,  according  to  your  consci- 
entious convictions.  It  U  presumed  that  the  court  is  familiar  with  the 
law,  and  you  ought  to  pay  deference  to  those  opinions  and  not  con- 
temptuously disregard  them :" 

Btldt  that  this  was  not  error.  In  the  application  of  the  law  to  the  facts, 
the  juiy  are  judges  of  the  law  and  fdicts,  and  whilst  they  should  pay 
respect  to  the  opinions  of  the  judge,  yet  they  have  a  right  to  make 
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such  application,  according  to  their  own  convictionB  of  the  truth  of 
the  case. 

8.  The  sixth,  seventh  and  eighth  grounds  of  error  in  this  case,  objectiog 
to  the  charge  of  the  court  as  to  the  effect  of  opprobrious  words  and  as 
to  the  right  of  deceased,  under  certain  circumstances,  to  strike,  tod 
the  character  of  the  violence  he  would  be  authorized  to  use,  are  not 
well  taken.     There  was  evidence  to  justify  the  charge  as  given. 

4.  The  verdict  is  sustained  by  the  evidence,  and  ought  not  to  be  dii* 
turbed. 

Criminal  law.  Charge  of  Court.  Manslaughter.  New  trial 
Before  Judge  Pottle.  Richmond  Superior  Court.  October 
Adjourned  Term,  1873. 

Isaac  Hooper  was  placed  on  trial  for  the  murder  of  Howarf 
Satterwhite,  and  found  guilty.  He  moved  for  a  new  trial 
upon  the  following  grounds,  to- wit: 

Ist.  Because  the  court  erred  in  charging  the  jury  as  follows: 
"  In  the  opinion  of  the  court  this  case  rests  upon  the  law  of 
murder,  voluntary  manslaughter,  or  of  justifiable  homicide. 
I  have  given  you  in  charge  all  the  grades  of  manslaughter, 
and  but  for  the  position  of  defendant's  counsel,  would  not  give 
you  the  law  of  involuntary  manslaughter,'  notAvithstanding 
this  opinion,  if  you  find  from  the  testimony  that  the  defend- 
ant unlawfully  killed  the  deceased,  without  any  intention  to 
do  so,  you  may  find  involuntary  manslaughter,  either  in  the 
commission  of  a  lawful  act  or  of  an  unlawful  act.'' 

2d.  Because  the  verdict  was  contrary  to  the  law  and  the 

evidence. 

3j^        ****** 

4th.  Because  the  court  erred  in  the  following  charge: 
"  What  I  have  read  you  from  the  Code  defining  the  different 
grades  of  crimes,  you  are  to  take  from  the  court  as  law;  what 
the  opinion  of  the  court  may  be  in  its  applicatian  to  the  case, 
you  may  receive  or  reject  according  to  your  conscientious  con- 
victions. It  is  presumed  that  the  court  is  familiar  with  the 
law,  and  you  ought  to  pay  deference  to  those  opinions,  and 
not  contemptuously  disregard  them.     You  have  the  right  ta 

do  so  if  you  honestly  differ  from  the  court." 

6th.  ******** 


I 
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6th.  Because  the  court,  after  charging  in  the  language  of 
the  Code  as  to  the  justification  of  a  battery  by  proof  of  op- 
probrious words,  erred  in  charging  as  follows:  "If  the  pris- 
oner used  opprobrious  words  to  the  deceased,  the  latter  had 
the  right  to  threaten,  or  to  commit  a  battery,  in  reply  to  those 
words,  and  those  words  may  or  may  not  amount  to  a  justifica- 
tion according  to  the  nature  or  extent  of  the  battery,  all  of 
which  must  be  determined  by  the  jury." 

7th.  Because  the  court  erred  in  the  following  charge:  "  If 
the  defendant  approached  the  deceaseil  in  a  threatening  man- 
ner, using  opprobrious  words  and  armed  with  a  deadly  wea- 
pon, and  if  the  deceased  knew,  or  had  rea;ion  to  believe  that 
the  prisoner  had  a  deadly  weapon,  and  was  then  and  there 
acting  under  the  fears  of  a  reasonable  man  that  a  felony  was 
intended  on  him  by  violence  or  surprise,  the  deceased  had  a 
right  to  strike  the  prisoner,  and  if  he  did  strike  or  intended 
to  strike,  (and  the  amount  of  force  used  by  him  is  immaterial) 
and  the  prisoner  then  struck  the  deceased,  without  any  other 
provocation,  and  death  ensued,  it  would  be  murder,  and  can- 
not be  manslaughter  if  the  prisoner  had  malice.  While 
malice  is  inferred  when  a  killing  takes  place,  and  murder  i? 
presume<l,  the  presumption  may  be  rebutted  by  proof  pro- 
duced by  the  state  or  the  accused  ;  the  burden  of  proof  to  re- 
but tliis  presumption  is  on  the  defendant." 

8th.  Because  the  court  erred  in  the  following  charge:  "If 
you  believe  from  the  evidence  that  the  accused  sought  the  dif- 
ficulty with  the  deceased  for  the  purpose  of  taking  his  life, 
and  did  dny  act  other  than  using  words,  towards  the  deceased, 
with  the  purpose  of  inducing  him  to  attack  him,  and  if  you 
believe,  from  the  evidence,  that  the  defendant  sought  for  and 
induced  a  provocation  from  the  deceased,  the  killing  of  the 
deceased  would  be  murder." 

It  is  only  necessary  to  state  in  reference  to  the  first  ground 
of  the  motion  for  a  new  trial,  that  there  was  not  a  particle  of 
testimony  upon  which  a  verdict  for  involuntary  manslaughter 
could  have  been  claimed. 

As  to  the  second,  that  the  evidence  to  support  the  verdict 
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was  abundant  if  the  instructions  of  the  court  to  the  jury  were 
correct. 

As  to  the  remaining  grounds,  except  the  seventh,  they  are 
sufficiently  clear  in  themselves. 

As  to  the  seventh,  it  was  insisteil  that  there  was  no  evidence 
to  support  the  charge  therein  set  forth.  Tlie  facts  presented 
by  the  testimony  upon  this  i)oint  of  the  case  were,  iu  brief,  as 
follows : 

On  the  night  of  the  homicide,  Gardner's  band,  of  which 
deceased  was  a  member,  was  out  serenading.     The  defendant^ 
who  was  a  musician,  though  not  a  member  of  the  oi^niza- 
tion,  accompanied  them.     For  some  reason  he  entertained  to- 
wards some  of  the  band,  and  esj)ecially  towards  the  leader,  the 
most  deadly  hostility.     He  had  stated  on  the  evening  of  the 
difficulty,  cxhibiling  his  knife,  that  there  were  three  or  four 
members  whose  throats  he  intended  to  cut,  that  he  must  have 
revenge.     He  had  played  with  them  on  previous  occasions, 
taking  the  place  of  some  member  who  was  al^scnt.    He  seems 
to  have  joined  them  on  this  evening  witiiout  any  invitation. 
In  the  course  of  the  serenading  tour  the  defendant  commenced 
cursing.     The  deceased  told  him  that  he  ought  to  obeytlie 
leader.     He  then  cursed  deceased,  who  repiieil  that  if  he  was 
going  to  be  cui-sing  he  would  not  have  anything  to  do  with 
him.     He  then  said  to  deceased,  "you  are  as  damned  a  rascal 
as  some  of  the  rest  of  the  band,  and  I  intend  to  get  my  satis- 
faction this  nighk"    The  deceased  walked  otf.    The  defendant 
called  him  back  to  speak  to  him.     What  passed  at  this  inte^ 
view  is  only  known  from  the  dying  declarations  of  the  deceased 
and  the  surrounding  circumstances.     The  deceased,  imme- 
diately thereafter,  was  found  lying  on  the  ground  mortally 
woun<ied  bv  a  knife  or  some  such  instrument.     Bv  him,  was 
found  the,  knife  which  the  defendant  had  previously  shown. 
The  defendant  was  gone.     The  deceased  stated  that  the  de- 
fendant had  killed  him.     On  the  next  day  the  defendant  was 
arrested  in  South  Carolina.     He  had  two  bruises  on  him. 

The  motion  was  overruled,  and  the  defendant  excepted. 


i 

i 


ATLANTA,  JULY  TEllM,  1874.  611 

Hooper  vs.  The  State  of  Georgia. 

Marcellus  p.  Foster;  H.  A.  Duncan,  for  plaintiff  in 
error. 

Davenport  Jackson,  solicitor  general,  by  Jackson  & 
Clarke,  for  the  State. 

McCay,  Judge. 

1.  It  seems  absurd  to  ask  a  new  trial  on  the  ground  that 
the  court  told  the  jury  the  case  was  one  of  murder,  voluntary 
manslaughter,  or  justifiable  homicide,  when  it  is  admitted 
there  is  nothing  in  the  evidence  to  indicate  any  other  grade  of 
homicide.  Unquestionably  the  killing  was  not  involuntary; 
there  is  no  evidence  to  that  effect.  Ordinarily  it  is  improi>er 
for  the  judge  to  say  to  the  jury  anything  indicating  what  the 
verdict  ought  to  be;  but,  surely,  where  there  is  absolutely  no 
evidence  on  some  one  of  the  grades  of  an  offense  included  in 
an  indictment,  it  cannot  be  a  ground  for  new  trial  for  the 
judge  to  say  to  the  jury  that  such  an  offense  is  not  included. 
'Would  it  be  error  in  the  judge,  in  this  case,  to  have  told  the 
jury  they  could  not  convict  of  larceny  ?  We  do  not  feel  it  to 
be  our  dutv  to  sit  here  as  abstract  vindicators  of  the  law.  The 
law  as  administered — the  law  as  applicable  to  the  case — is 
what  is  to  be  adjudged,  and  a  charge  that  could  not  by  any 
possibility,  under  an  honest  verdict,  injure  the  prisoner,  ought 
not  to  be  a  ground  for  new  trial.  This  charge  does  not  come 
within  section  3248.  It  is  no  expression  of  opinion  as  to  what 
has  been  proven.  It  is  but  the  proper  exercise  of  his  function 
iu  refusing  to  charge  the  jury  upon  a  branch  of  the  law  as  to 
which  there  is  no  evidence.  Suppose  the  case  had  been  one 
of  pure  accident,  that  the  evidence  had  furnished  absolutely 
no  evidence  of  a  voluntary  kilh'ng,  and  xio  negligence,  would 
it  have  been  competent  for  the  judge  to  put  before  the  jury 
the  law  of  murder? 

2.  We  see  no  error  in  the  charge  of  the  court  as  to  their 
duty  in  judging  of  the  law  and  the  facts.  We  are  disposed  to 
think;  from  the  line  of  argument  pursued  by  the  counsel  for 
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the  plaintiff  in  error,  as  well  as  from  criticisms  from  other 
qnarters,  that  there  is  to  some  extent  a  misapprehension  of  the 
decision  of  this  court  in  the  case  of  Brown  vs.  The  StaUf  40 
Georg^iUj  693,  and  in  theother  cases,  subsequently  to  that^  upon 
the  same  line.  It  has  been  argued  as  though  those  cases  had 
infringed  upon  the  provisions  of  the  Code,  and  of  section  16 
of  the  Code  of  1833,  providing  that  in  all  criminal  cases  the 
jury  shall  be  judges  of  the  law  and  the  fact,  and  shall  in  every 
case  give  a  general  verdict  of  guilty  or  not  guilty.  It  was  not 
the  intent  of  the  court  to  make  any  such  infringement,  nor 
to  state  any  new  principle  at  all  inconsistent  with  the  fullest 
right  of  the  jury  to  be  judges  of  the  law  and  the  facts,  accord- 
ing to  the  statute.  We  have  given  to  that  case,  and  to  the 
others  succeeding  it,  a  full  review  in  the  light  of  the  statute 
as  well  as  in  the  ligiit  of  the  previous  decisions  of  this  court 
upon  that  statute,  and  we  have  nothing  to  qualify  or  take  back 
of  what  is  there  expressed.  The  decision  in  the  case  of  £roim 
V8.  The  State  is  simply  to  this  effect :  That  the  court  is  the 
channel  through  which  the  law  is  to  come  to  the  jury,  and 
that  they  are  bound  in  their  consciences  by  his  charge  to  them 
upon  the  law  ;  and  we  still  insist  that  such  is,  and  always  has 
been,  the  law  of  this  stiite  upon  the  subject. 

Let  us  see,  however,  what  this  means,  and  whether  it  i» 
the  least  interferes  with  the  right  and  the  duty  of  the  jurf 
to  judge  of  the  law  and  the  facts.     As  I  have  said,  it  was  not 
the  intent  of  the  court  to  lessen  in  the  least  the  right  and  th^ 
duty  of  the  jury  so  to  judge.     Indeed,  so  long  as  it  is  mad^ 
imperative  upon  the  jury  to  give  a  general  verdict  of  giii'y 
or  not  guilty,  it  rnust  be  true  that  they  shall  be  judges  of  th^ 
law  and  the  facts,  and  it  would  have  been  not  only  an  usur- 
pation by  the  court  to  deny  this  right,  but  it  would  have  lef* 
the  jury  incapable  of  performing  their  sworn  duty,  under  the 
law,  to  do  so.     The  jury  are  the  judges  of  the  law  in  the  sam^ 
way  that  they  are  of  the  facts.     They  go  into  the  box  with 
minds  absolutely  free  from    any  convictions  or  impressions 
about  the  case.  They  hear  the  charge  read — the  evidence  is  in* 
troduced — the  law  given  to  them,  and  they  proceed  to  fiw 
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jrdict.  They  jiulge  of  the  law  and  the  facts,  and  then 
e  to  a  conclusion  whether,  under  the  law  and  facts,  the 
ndant  be  guilty  or  not  guilty, 

uppose  the  judge  were  to  say  to  them,  "Gentlemen,  you 
the  judges  of  the  law  and  tlie  facts.  The  latter,  the  facts, 
are  to  gather  from  tlie  testimony.  That  is  the  channel, 
the  only  channel,  through  which  you  are  to  get  the  facts. 
I  will  remember  what  the  witnesses  have  said,  as  well  as 
.t  has  been  proven  by  the  documents  presented,  and  what 
been  admitted.  You  have  no  other  source  to  go  to  for 
facts.  You  are  not  to  take  them  from  the  lawyers,  nor 
a  the  court,  nor  are  you  to  imagine  them ;  you  cannot  even 
i  them  from  your  own  knowledge.  If  one  of  you  know 
ct,  you  are  not  to  consider  it,  unless  it  was  stated  by  you 
%  witneas,  sworn  as  such,  and  examined  by  the  parties. 
2se,  and  these  only,  are  the  means  by  which  you  get  the 
s.  You  must  determine,  judge  from  these  sources,  what 
facts  are,  and  you  are  bound  in  your  consciences  to  take 
facts  from  these  sources,  and  these  alone"  Would  this 
error?     Would  this  be  any  infringement  or  limitation  of 

right  and  duty  of  the  jury  to  judge  of  the  facts?  We 
ik  clearly  not.  Is  it  different  as  to  the  law  ?  If  the  judge 
to  them,  "Gentlemen,  you  are  also  judges  of  the  law.  It 
our  duty  and  your  right  to  find  out  and  to  judge  what  is 
law  of  this  case.  Indeed,  you  must  do  so;  because  your 
iict,  being  a  general  one  of  guilty  or  not  guilty,  is  a  Con- 
xion of  law  and  fact.  You  must  judge  of  both — find  out 
tJ.  I  have  told  you  how  you  are  to  get  at  the  facts  and 
ge  of  them ;  the  law  you  are  to  get  from  the  court.  You 
Hot  to  get  it  from  the  contradictory  and  adverse  opinions 
i  arguments  of  the  lawyers,  nor  from  the  books  they  read. 
By  are  not  under  oath,  and  they  may,  as  .they  often  do,  in 

heat  of  argument  and  partizanship,  read  them  unfairly. 
e  law  does  not  permit  you  to  take  the  books  with  you  to 
IP  room  and  read  them  for  yourselves.  You  cannot  make 
imagine  the  law  any  more  than  you  can  the  facts.  It  is 
^duty — my  sworn  duty — to  give  you  the  law  in  charge; 
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that  is  the  channel^  and  the  only  channel^  through  which  you 
are  to  get  the  law,  as  the  testimony  is  the  only  channel  for  the 
facts.  It  is  your  duty  to  listen  to  the  law  as  I  shall  read  or 
charge  it  to  you.  It  is  your  duty  to  endeavor  to  understand 
it — to  get  a  clear  comprehension  of  it — to  come  to  a  conclu- 
sion, on  your  oaths,  as  to  what  it  is — to  judge  of  it  as  you  are 
to  do  of  the  facts — and  having  done  so,  both  as  to  the  law 
and  the  facts,  to  conclude,  to  judge,  from  both  the  law  and 
the  facts  as  you  have  got  tiiem — the  one  from  the  lips  of  the 
court,  the  other  from  the  lips  of  the  witnesses — whether  the 
defendant  is  guilty  or  not  guilty."  This  is  precisely  the  mean- 
ing of  the  court  in  the  case  oi^  Brown  vs.  The  State,  and  noth- 
ing more,  and  this  is  all  that  is  said. 

The  jury  are  the  judges  of  the  law  jiLst  as  they  are  of  the 
facts.  They  are  the  tribunal  to  say  whether,  under  the  law 
and  the  facts,  the  defendant  be  guilty  or  not;  they  get  the 
&cts  from  the  witnesses,  the  documents  and  the  admissions, 
and  they  get  the  law  from  the  court;  they  judge  as  to  both; 
they  come  to  a  conclusion  from  the  legal  sources  at  their  com- 
mand what  both  are,  and  they  judge  from  both  whether  the 
defendant  be  guilty  or  not  guilty. 

The  point,  and  the  only  point,  in  the  decision  of  the  case 
of  Broton  vs.  The  State,  is  that  the  channel,  and  the  only 
channel,  through  which  information  is  to  come  to  the  jury  as 
to  what  is  the  law,  is  the  court.  Is  there  any  other  provided 
by  law  ?  If  so,  let  the  statute  or  decision  declaring  it  be  pro- 
duced. Let  one  thinking  upon  this  subject  imagine  himself 
present  at  a  criminal  trial.  The  jury  is  sworn — the  defendant 
pleads  not  guilty — the  charge  is  read — the  evidence  intro- 
duced— the  lawyers  speak — and  the  judge  charges.  How 
does  the  law  get  to  the  jury  ?  How  can  it  get  to  them  ?  The 
jury  do  not  get  permission  to  read  the  law  books — the  law- 
yers do  not  agree  as  to  what  the  law  is.  Who  shall  say? 
Are  the  jury  without  a  guide  as  to  the  law?  They  have* 
right  to,  nay,  tJiey  must,  take  the  evidence  as  their  sure  and  only 
guide  as  to  the  facts.  Are  they  at  sea  as  to  the  law?  Mofll 
they  guess  at  it  ?    Must  they  take  it  from  their  own*oonvio* 
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tions  of  what  the  law  ought  to  be?  Must  tliey  sway  to  and 
fro  as  the  lawyers  may  badger  them  ?  Is  the  life  or  the  prop- 
erty of  the  citizeu  held  by  so  prec*arious  a  tenure  as  this — 
the  whim  of  a  jury  or  the  skill  of  a  lawyer?  Is  there  no 
arbiter — no  one  to  say  to  the  jury  the  law  is  this — the  law 
is  that  ? 

As  a  matter  of  course  the  jury  have  a  right — a  physical 
right — to  disregard  the  charge  of  the  court  just  as  they  have 
the  physical  right  to  disregard  the  evidence.  Though  both 
the  law  and  the  evidence  demand  a  verdict  of  guilty,  they 
have  a  right — ^a  physical  right — to  find  the  defendant  not 
guilty.  If  they  do,  there  is  no  redress.  But  this  is  just  as 
true  as  to  the  facts  as  to  the  law,  and  I  suppose  nobody  doubts 
that  the  jury  are,  in  consequence,  bound  to  find  according  to 
'  the  evidence. 

The  truth  is,  the  ideas  of  those  who  are  disturbed  at  this 
view  of  the  subject,  as  it  seems  to  me,  are  loose  and  undefined, 
and  would  startle  themselves  if  they  would  undertake  to  ana- 
lyze them.  Their  conception  of  a  jiulge  is  one  who  investi- 
gates the  law  and  determines,  from  conflicting  decisions,  what 
it  is  ;  one  who  reads  the  books,  carefully  cons  over  the  words 
of  a  statute,  considers  the  old  law,  the  evil,  the  remedy,  etc., 
and  they  do  not  understand  how  it  is  possible  for  any  one  to 
oocapy  the  position  of  a  judge  of  the  law  who  does  not  exer- 
cise this  latitude  of  judgment.  But  even  the  judge  of  the  su- 
perior iK)urt,  nay,  the  judges  of  this  court,  are  often  shut  up 
to  very  narrow  bounds  in  judging  of  the  law.  It  is  not  a 
matter  of  much  consideration  to  decide  that  under  our  law 
that  a  will  must  have  three  witnesses  ;  the  judge  is  bound  by 
very  narrow  bounds  when  he  is  called  on  to  tell  a  jury  what 
is  the  law  in  questions  settled  by  statutes,  and  a  jury  may,. 
in  a  very  full  sense,  be  judges  of  the  law,  when  they  have 
but  one  source  to  go  to  for  it.  Nor  is  there  anything  in  any 
of  the  decisions  of  this  court  previously  to  the  case  of  Brown 
«8.  The  StatCj  contrary  to  the  rule  as  there  laid  down. 

The  truth  is,  the  precise  question  was  never  before  the  court. 
In  Keenei^a  case,  18  Georgia  Reports,  199,  Judge  Lumpkix 
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-does,  in  substance,  lay  down  this  very  rule,  to-wit :  that  whilst 
the  jury  are  the  judges  of  the  law,  yet  the  judge  is  the  only 
channel  through  which  they  can  get  the  law.  We  do  not 
say  that  the  jury  have  not  the  riglit  to  find  the  prisoner  not 
guilty,  even  though,  under  the  facts  and  the  law,  he  be  guilty. 
If  they  see  fit  to  do  so  there  is  no  help  for  it.  But  as  we 
have  said,  this  is  just  as  true  as  to  a  verdict  against  the  fiicts 
as  to  a  verdict  against  the  law.  Nor  do  we  say  that  the  jury 
are  bound  by  the  charge  of  the  court  if  it  be  wrong.  If  they 
find  the  defendant  not  guilty  in  spite  of  such  a  charge,  no 
harm  is  done,  at  least  to  the  defendant.  If  they  find  him 
guilty  in  spite  of  the  charge,  the  verdict  will  be  sustained. 
Still  it  is,  and  must  remain  true,  that  the  court  is  the  only 
channel  by  which  the  law  gets  to  the  jury.  They  must  judge 
of  it  as  they  get  it  in  the  channel  provided  by  law,  and  as 
they  do  upon  the  facts,  it  is  their  duty  to  find  a  verdict  of 
guilty  or  not  gtiilty.  This  court  has,  time  and  time  again, 
granted  new  trials  in  criminal  cases  when  the  court  erred  in 
his  charge,  and  when  the  jury  found  contrary  to  the  charge. 

We  have  no  fault  to  find  with  the  distinction  taken  by  the 
judge,  in  his  charge,  as  to  the  duty  of  the  jury  in  reference 
to  his  charge  of  what  was  the  law,  and  as  to  what  was  their 
duty  relative  to  his  opinions  of  the  application  of  the  law  to 
the  facts.  If  the  judge  put  cases  based  on  the  facts,  and  say, 
under  such  and  such  facts  he  is  guilty,  we  think  the  jury  are 
still  left  to  their  judgment,  whether,  under  the  facts,  he  is 
guilty.  The  whole  question  of  motive  and  intention  is  with 
the  jury.  After  the  jury  have  judged  as  to  the  facts  they  are 
to  judge  whether  those  facts,  as  proven,  do,  under  the  law,  as 
they  judge  that  to  be  from  the  lights  before  them,  make  a 
case  for  a  verdict  of  guilty,  or  for  a  verdict  of  not  guilty. 

In  all  matters  of  application  of  the  facts  to  the  law,  in  the 
whole  judgment  of  the  jury  upon  the  law  and  facts,  they  are 
independent  of  the  judge,  and  we  think  Judge  Pottle  has 
happily  drawn  the  distinction  in  the- case  before  us. 

3,  4.  U[>on  the  other  questions  made  upon  this  record  w« 
shall  say  but  little.     The  evidence  is  voluminous,  and  we 


1 


ATLANTA,  JULY  TERM,  1874.  617 

■  ■    ■ 

Ellis  v8,  Drake. 

think  the  charges  justified  by  the  evidence;  so,  too,  we  think 
the  verdict  is  supported  by  the  evidence.  The  system  of  jury 
trial  would  be  a  sham  if  the  courts  were  to  undertake,  under 
such  evidence,  to  set  aside  a  verdict.  The  jury,  under  our 
law,  are  the  judges  of  the  law  and  the  facts.  The  acts  of  the 
prisoner,  the  motives  for  those  acts,  the  intentions  of  the  pris- 
oner, and  the  consequence  of  those  acts,  motives  and  inten- 
tions, are  all  matters  for  the  jury  to  pass  upon.  They  have 
done  so  in  this  case^  and  we  see  no  such  evidence  of  mistake, 
passion  or  prejudice  as  to  justify  any  interference. 
Judgment  affirmed. 


W.  D.  Ellis,  plaintiff  in  error,  vs.  W.  G.  Dbake,  defendant 

•    in  error. 

The  defendant  gave  the  plaintiff  a  note  for  an  amount  claimed  by  the 
latter  to  be  due  for  board.  This  note  was  paid  off.  The  plaintiff  sub- 
sequently sued  the  defendant  on  an  account,  to  which  the  general  issue 
alone  was  pleaded.  The  defendant  claimed  upon  the  trial  that  the 
note  was  given  for  too  much,  and  that  he  so  stated  to  the  plaintiff  at 
the  timie  of  its  executioui  but  nevertheless  signed  it  ''to  keep  down  a 
fass.''     He  claimed  a  credit  for  the  excess: 

Meld,  that  no  matters  in  evidence  anterior  to  the  date  of  the  note  could 
be  considered  by  the  jury. 

Promissory  notes.     Evidence.     Before   Judge    Co  wart. 
City  Court  of  Atlanta.     December  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

HiLLYER  &  Brother,  for  plaintiff  in  error. 

Collier  &  Collier,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  against  the  defendant  on  an 
Bccouut  for  $530  50,  for  board.     It  appears  from  the  evi- 
dence in  the  record,  that  the  defendant  and  his  family  had 
7ou  LII.  40. 


618  8UPRKME  COURT  OF  GEORGIA. 


Ellis  vs.  Drake. 


been  boarding  with  the  plaintiff  for  a  long  time.  In  April, 
1872,  the  parties  had  a  settlement  and  the  defendant  gave  to 
the  plaintiff  his  note  due  at  sixty  days  after  date,  for  the  sum 
of  §844  60.  The  defendant  continued  to  board  with  plain- 
tiff and  made  him  sundry  payments  in  money  at  different 
times,  without  giving  any  instructions  as  to  how  the  pay- 
ments should  be  applied.  The  plaintiff  credited  the  pay- 
ments on  the  note  until  it  was  paid  off.  Interest  was  counted 
in  the  note  at  the  rate  of  one  and  one  half  per  cent  per 
month.  The  defendant  filed  no  othor  plea  but  the  general 
issue.  The  defendant  stated  in  his  evidence  that  the  note 
which  had  been  paid  off,  was  given  for  too  much,  that  the 
plaintiff  counted  the  board  up  to  that  time  at  ?105  00  per 
month,  that  he  demurred  to  it  at  the  time,  but  the  plaintiff 
was  irritable  and  he  signed  the  note  to  keep  down  a  fuss, 
but  the  note  was  for  more  than  was  due.  The  defendant  tes- 
tified as  to  the  price  of  board  in  the  city  of  Atlanta.  The 
jury,  under  the  charge  of  the  court,  found  a  verdict  for  the 
plaintiff.  The  court  charged  the  jury  that  the  defendant  was 
concluded  and  could  not  go  behind  the  date  of  the  note,  and 
that  no  matters  in  evidence  anterior  to  the  date  of  the  note 
could  be  considered  by  the  jury ;  to  which  charge,  the  defend- 
ant excej)tod. 

In  view  of  the  evidence  and  pleadings  contained  in  the 
record,  there  was  no  error  in  the  charge  of  the  court  to  the 
jury.  The  defendant  had  given  his  note  to  the  plaintiff  for 
the  amount  claimed  by  him  to  be  due  for  board  up  to  the 
time  of  the  date  thereof,  and  had  paid.  it.  It  was  too  late 
after  the  note  had  been  given  and  paid,  for  the  defendant  to 
go  behind  it  and  say  that  the  note  was  given  for  more  than 
was  actually  due  for  board  anterior  to  the  date  thereof:  that 
contract  had  been  fully  executed  and  performed  by  the  de* 
fendant.  As  the  plaintiff  received  a  pretty  high  rate  of  inter- 
est on  the  note,  we  do  not  award  damages  in  this  case. 

Let  the  judgment  of  the  court  below  be  afi&rmed. 


I 
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William  T.  Gk)ULD,  assignee,  plaintiff  in  error,  vs,  Robert 
C.  Kerr,  trustee,  defendant  in  error. 

1.  To  sastain  an  action  for  rent,  the  relation  of  landlord  and  tenant  must 
be  shown  to  have  existed  between  the  parties.  The  defendant  must 
have,  in  some  way,  exercised  control  over  the  property. 

2.  An  assignee  for  the  benefit  of  the  creditors  of  a  bank,  is  not  liable 
for  the  rent  of  a  room  in  which  the  books  of  the  bank  were,  afler  the 
assignment,  deposited  by  the  president  of  the  bank,  it  not  appearing 
that  the  assignee  exercised  any  control  over  the  room,  or  had  any  use 
for  said  books. 

Landlord  and  tenant.  Assignment.  Before  Judge  Pottle. 
Richmond  Superior  Court.     October  Adjourned  Term,  1874. 

Robert  C.  Kerr,  as  trustee  of  Eliza  R.  Kerr,  brought  com- 
plaint against  William  T.  Gouhl,  as  assignee  of  the  Mechan- 
ics' Bank,  on  an  account  for  $480  00;  for  rent  of  room  where 
the  books  and  effects  of  the  bank  were  stored  from  September 
80th,  1869,  to  September  30th,  1873,  at  $120  00  per  year. 
The  defendant  pleaded  the  general  issue.  The  evidence  dis- 
closed the  following  facts : 

On  the  4th  of  January,  1866,  the  Mechanics'  Bank,  being 
insolvent,  made  an  assignment  to  W.  T.  Gould,  for  the  ben- 
efit of  creditors,  and  he  has  in  his  hands  the  sum  of  $4,000  GO, 
Bubject  to  distribution.  Since  the  war,  the  bank  building,  etc., 
VTBB  in  the  custody  of  the  federal  authority.  Metcalf  was  the 
president,  who  died  in  1870.  After  the  sale  of  the  banking 
hoose^  which  must  have  been  made  very  soon  after  the  execu- 
tion of  the  deed  of  assignment,  Metcalf  took  the  books  of  the 
bank  away  to  some  place  not  shown  by  the  proof.  The  next 
Aat  was  known  of  them  they  were  in  the  house  of  the  plain- 
tiff. It  must  be  presumed  that  they  were  put  there,  either  by 
Metcalf  or  by  some  one  having  authority.  There  was  no  ex- 
press contract  to  pay  rent  for  the  books  by  any  one.  The  deed 
of  assignment  was  in  evidence,  and  while  the  counsel  for  plain- 
tiff insisted  that  the  books  of  the  bank  were  covered  by  this 
deed^  the  defendant  denied  that  they  were.  The  books  re- 
mained in  the  room  of  plaintiff  from  1869  to  1873.    After 
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referring  to  the  books  as  containing  a  "particular  description" 
of  the  lands,  "all  the  furniture,  fixtures  and  movables  of  ev- 
ery description,"  are  covered  by  the  deed,  "together  withal 
other  personal  chatties,"  etc.  These  words,  and  tlie  whole  pa- 
per shows  that  it  was  the  intention  to  convey  the  whole  estate 
of  this  bank  to  Judge  Gould  for  the  use  of  creditors.  The 
assignee  knew  that  the  books  were  in  plaintiff's  room  after 
Metcalfs  death,  in  1870. 

The  jury  found  for  the  plaintiff  under  instructions  from  the 
court  to  that  effect.  The  defendant  moved  for  a  new  trial  on 
the  ground  of  error  in  such  instructions.  The  motion  was 
overruled,  and  the  defendant  excepted. 

William  T.  Gould;  W.  H.  Hull,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendant. 

McCay,  Judge. 

■ 

1.  That  a  debt  for  rent  may  exist,  the  relation  of  landlord 
and  tenant  must  exist.  There  is  no  pretence  here  that  Mr. 
Gould  ever,  directly  or  indirectly,  had  or  exercised  any  con- 
trol or  dominion  of  this  room.  Had  these  goods  been  in  fiict 
his,  and  been  put  for  safe  keeping  in  this  room  by  the  presi- 
dent of  the  bank,  with  his  assent,  perha|)s  a  question  might 
arise,  whether  he  was  not  impliedly  liable  for  storage. 

2.  But  under  the  evidence  we  do  not  think  Mr.  Gould  lia- 
ble  in  any  way.  These  books  did  not  become  his  by  the  as- 
signment. The  bank  is  still  in  existence,  and  the  books  be- 
long to  it.  The  proof  is,  tliat  Mr.  Gould  had  no  use  for  them, 
and  never  did  take  any  custody  or  control  over  them.  He 
did,  by  permission  of  Mr.  Metcalfs  executor,  look  among 
them  for  the  minutes  in  which  his  deed  of  assignment  was 
written,  but  he  did  not  find  it.  That  his  deed  does  refer  to 
a  description  of  certain  lands  contained  in  the  books  might 
give  him  the  right  to  examine  that  book,  to  get  at  the  descrip- 
tion, but  even  that  book  would  still  be  the  property  of  the 
bank.     That  the  bank  may  owe  this  debt  is  true  enough,  bo^ 
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it  is  a  debt  contracted  since  tbe  assignment^  and  cannot  claim 
with  the  beneficiaries  of  that  assignment,  much  less  come  in 
and  take  the  money  from  them,  as  would  be  the  effect  of  this 
verdict.  We  think  it  clear  that,  under  the  proof,  the  plaintiff 
in  error  is  not  liable,  either  for  the  rent  of  this  room  or  for 
storage  of  tlie  books. 
Judgment  reversed. 


James  C.  C.  Black  et  al.,  plaintiffs  in  error,  vs.  Joseph  J. 

Cohen  et  a/.,  defendants  in  error. 

Alfred  Shorter  et  aL,  plaintiffs  in  error,  vs.  The  Mayor 
AND  Council  of  Rome  et  al.,  defendants  in  error. 

1.  Bonds  issued  by  a  municipal  corporation  having  lawful  authority  to 
issoe  such  instruments,  are,  in  the  hands  of  innocent  purchasers,  bind- 
ing, notwithstanding  irregularity  or  fraud  in  the  manner  in  which  they 
were  placed  upon  the  market. 

2.  Power  vested  in  a  municipal  corporation  to  make  all  contracts  which 
it  might  deem  necessary  for  the  welfare  of  said  city,  includes  the  au- 
thority to  issue  bonds. 

8.  Certificates  of  indebtedness  issued  by  a  municipal  corporation,  receiv- 
able in  payment  of  public  duties,  are  binding  upon  the  city,  notwith- 
standing the  fact  that  such  act  was  in  violation  of  a  penal  law. 

4.  Where  bonds  are  issued  by  a  municipal  corporation  to  redeem  a  cur- 
rency binding  on  the  city,  it  was  competent  for  the  general  assembly 
to  ratify  such  issuance. 

6.  Where  the  title  of  an  act  specifies  some  of  the  objects  for  which  it 
was  passed  and  contains  the  general  expression,  '*  and  for  other  pur- 
poites,"  portions  of  the  act  not  especially  indicated  in  the  title  are 
nevertheless  valid. 

6.  Where  the  subject  matter  of  legislation  is  the  subscription  to  stock  of 
railroad  companies  by  a  municipal  corporation,  the  fact  that  an  act 
and  an  amendment  thereto,  authorize  the  subscription  by  said  corpora- 
tion to  the  stock  of  two  or  more  railroads,  does  not  render  them  un- 
constitutional as  referring  to  more  than  one  subject  matter. 

7.  Aathority  to  subscribe  to  stock  of  railroad  companies  necessarily  im- 
plies that  such  municipal  corporation  should  provide  the  means  to 
pay  therefor. 

8b  Where  it  is  submitted  to  the  citizens  under  the  provisions  of  the  con* 
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Btitution  of  1868f  whether  a  muuicipal  corporation  shall  subscribe  to  i 
work  of  public  improvement,  a  majority  of  those  voting  being  in  fsTor 
thereof,  will  authorize  such  issue. 

Municii)al  corporations.  Bonds.  Charter.  Constitutional 
law.  Laws.  Elections.  Before  Judge  Underwood.  Floyd 
county.     At  Chambers.     June  30, 1874. 

For  the  facts  of  this  case,  see  the  decision. 

William  H.  Hull  ;  JoelBranham;  Hamilton  Yan- 
cey, for  the  bondholders. 

D.  S.  Prixtup  ;  Forsyth  &  Reese  ;  Wright  &  Feath- 
ERSTON,  for  the  tax-payers. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  J.  J.  Cohen  and  others,  citiaens 
and  tax-payers  of  the  city  of  Rome,  praying  for  an  injunc- 
tion to  restrain  the  mayor  and  council  of  said  city  from  levy- 
ing and  collecting  an  extraordinary  tax  for  the  jmymcDt  of 
the  interest  due  on  certain  described  bonds,  as  well  as  for  the 
payment  of  said  bonds  issued  by  said  city,  on  the  ground  that 
said  bonds  were  illegally  and  fraudulently  issued,  and  that 
the  same  may  be  declared  null  and  void.  The  defendant  an- 
swere<l  the  bill,  as  well  as  other  parties  who  were  holders  of 
the  city  bonds,  and  who  were  allowed  to  come  •  in  as  parties 
defendants.  The  bill  did  not  waive  discovery,  but  required 
an  answer  to  the  allegations  made  therein.  On  the  hearing 
of  the  application,  the  presiding  judge,  acting  as  chancellor, 
granted  the  injunction  restraining  the  levying  and  collecting 
an  extraordinary  tax  to  pay  the  interest  coupons  attached  to 
the  bonds  issued  by  the  mayor  and  city  council  of  Ronoeto 
pay  the  subscription  for  stock  to  the  North  and  South  Rail- 
road Company  of  Georgia,  and  the  sixty-five  bonds  issued  to 
redeem  what  is  called  city  currency,  numbered  from  one  to 
sixty-five,  inclusive,  but  refused  the  injunction  to  restrain  the 
raising,  by  extraordinary  tax,  money  to  pay  the  $6,000  00 
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onds  called  fire  bonds  and  interest,  and  interest  coupons  on 
lie  bonds  called  the  Memphis  Branch  Bailroad  Company 
ouds,  and  the  water  works  bonds.  Whereut)on  both  par- 
ies excepted.  The  complainants  allege  in  their  bill  that  the 
onds  were  issued  by  tlie  defendant  without  authority  of  law, 
nd  that  the  same  were  irregularly  and  fraudulently  issued  by 
lie  defendant.  The  defendant  denies  in  its  answer,  the  alle- 
ation  of  fraud,  and  sets  forth  the  manner  and  the  purposes 
>r  which  the  bonds  were  issued. 

1.  The  main  controlling  question  in  this  case  is,  whether 
1e  defen<]ant  had,  as  a  municipal  corporation,  lawful  author- 
y  to  issue  the  bonds.  If  it  did  not  have  the  lawful  authority 
)  do  so,  then  the  bonds  are  void,  and  no  extraordinary  or 
ther  tax  shouM  be  levied  and  collected  to  pay  them,  or  the  in- 
;rest  due  thereon.  But  if  the  bonds  are  not  void  for  the  want 
f  lawful  authority  to  issue  them,  although  the  same  may 
ave  been  irregularly  or  fraudulently  issued  by  the  defendant, 
,  IS  bound  to  pay  them  to  the  innocent  holders  thereof,  and 
lerefore  should  levy  and  collect  the  extraordinary  tax  for 
lat  purpose.  It  appears  from  the  record  that  the  bonds  are 
ayable  to  bearer,  and  due  at  a  future  date,  have  been  nego- 
ated,  and  are  now  in  the  hands  of  different  parties  as  the 
olders  thereof. 

2.  It  is  insisted  that  the  sixty-five  bonds,  numbered  from 
ae  to  sixty-five,  inclusive,  issued  to  redeem  the  city  currency, 
ere  issued  without  autliority  of  law,  because  the  defendant 
as  not  authorized  to  make  a  contract  by  issuing  its  bonds 
►r  that  purpose,  and  that  the  currency  which  the  bonds  were 
sued  to  redeem,  was  illegally  issued  by  the  defendant  in 
iolation  of  the  statute  law  of  the  state;  that  the  act  of  the 
sneral  assembly  of  the  23d  of  August,  1872,  legalizing  and 
laking  valid  said  bonds,  could  not  ratify  an  illegal  transac- 
on.  It  appears  from  the  record  that  the  currency  which  the 
)Dds  were  issued  to  redeem,  were  certificates  of  indebted- 
sss  issaed  by  the  defendant  for  the  purpose  of  liquidating 
le  indebtedness  of  the  city,  and  were  receivable  for  all  pub- 
5  dues.    By  the  13th  section  of  the  original  charter  of  the 
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city  of  Rome,  the  defendant  had*" special  power  to  make  all 
contracts,  in  its  corporate  capacity,  which  it  might  deem  nec- 
essary for  the  welfare  of  said  city."  All  contracts  would 
necessarily  include  contracts  under  seal,  and  a  bond  is  noth- 
ing more  than  a  contract  under  seal. 

3.  As  to  the  illegality  of  the  currency  which  these  bonds 
were  issued  to  redeem,  it  will  be  seen  by  reference  to  the 
act  of  1851,  on  which  the  4456th  section  of  the  Code  is 
based,  that  although  the  defendant  might  have  been  indicted 
and  punished  for  issuing  the  currency  in  violation  of  its  pro- 
visions, still,  it  was  bound  to  redeem  that  currency.  The 
fourth  section  of  that  act  declares,  "that  the  bills,  notes  or 
checks,  if  paid  away,  or  tendered  in  payment,  contrary  to  the 
provisions  of  this  act,  shall,  notwithstanding  anything  con- 
tained in  this  act,  be  valid,  and  collectible  the  same  as  anj 
other  note,  bill  or  check,  and  shall  be  subject  to  taxation  at 
the  discretion  of  the  legislature:"  Pamphlet  Acts  1851-2, 
page  26.  The  principle  contained  in  that  act  is  right.  If  the 
defendant  has  received  the  benefit  of  the  currency  issued  by 
it,  though  issued  illegally,  it  ought  to  redeem  it,  and  it  was 
not  illegal  to  make- a  contract  for  its  redemption  by  the  de- 
fendant, in  issuing  its  bonds  for  that  purpose,  inasmuch  as  it 
was  a  contract  "  for  the  welfare  of  the  city." 

4.  Besides,  the  defendant  being  legally  bound  to  redeem 
that  currency,  it  was  competent  for  the  general  assembly,  by 
the  act  of  23d  of  August,  1872,  to  ratify  the  issuing  of  the 
bonds,  if  any  ratification  was  necessary  to  have  made  them 
valid.  As  to  the  discrepancy  as  to  the  date  of  the  bonds  men- 
tioned in  the  title  and  body  of  that  act,  which  were  intended 
to  be  ratified,  see  the  decision  of  this  court  in  Hill  vs.  The 
Commissioners  of  Decatur ,  22  Georgia  ReportSy  203. 

5.  It  is  further  insisted  by  the  plaintiffs  in  error  that  the 
Memphis  Branch  Railroad  bonds  and  the  North  and  South 
Railroad  bonds  are  void,  because  the  acts  of  14th  of  October, 
1870,  and  1st  of  December,  1871,  authorizing  the  defendant 
to  subscril>e  to  stock  therein,  were  passed  in  violation  of  that 
provision  of  the  constitution  of  1868  which  declares,  "N<» 
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shall  any  law  or  ordinance  pass  which  refers  to  more  than  one 
jubject  matter,  or  contains  matter  diiferent  from  what  is  ex- 
pressed in  the  title  thereof."  And  because  a  majority  of  the 
whole  number  of  voters  in  the  city  did  not  vote  upon  the 
question  of  subscription  or  no  subscription  to  the  stock  in  the 
respective  railroad  companies.  The  bonds  were  issued  by  the 
defendant  to  pay  its  subscription  for  stock  in  the  two  railroad 
:x)mpanies  hereinbefore  named.  The  title  of  the  act  of  14th 
October,  1870,  is  "an  act  to  authorize  the  mayor  and  council 
3f  the  city  of  Rome  to  subscribe  not  excee<ling  $100,000  00 
to  stock  in  the  Memphis  Branch  Railroad  upon  certain  con- 
ditions, and  for  other  purposes."  The  1st  section  of  the  act 
authorizes  the  subscription  to  stock  in  the  company  not  ex- 
seeding  $100,000  00,  and  to  iasue  the  bonds  of  the  city  for  it« 
subscription,  the  interest  thereon  payable  annually.  The  2d 
section  of  the  act  provides  that  the  mayor  and  council  shall^ 
in  each  and  every  year,  until  said  bonds  are  paid,  provide  by 
special  taxation  for  the  raising  of  a  sufficient  sum  of  money 
to  meet  the  interest  on  said  lx)nds.  The  3d  section  provides 
that  before  said  subscription  is  made,  the  vote  of  the  citizens 
3f  said  city  shall  be  taken  in  accordance  with  the  provisions 
3f  the  constitution  of  the  state,  and  provided  a  majority  of 
said  citizens  (being  the  qualified  voters  thereof,)  do  approve 
3f  said  subscription.  The  4th  section  of  the  act  provides  that 
the  mayor  and  council  of  the  city  of  Rome  may  subscribe  for 
\  like  amount  of  stock  in  any  other  railroad  that  may  be  pro- 
jected, which  has  its  terminus  in  said  city,  provided  the  ques- 
tion of  subscription  or  no  subscription  be  first  submitte<l  to 
the  citizens  of  said  city,  and  the  subscription  be  approved  by 
I  majority  of  the  qualified  voters  thereof.  The  foregoing  act 
y(  1870  was  amended  by  the  act  of  1st  of  December,  1871, 
ind  is  entitleil  an  act  to  amend  an  act  to  authorize  the  mayor 
md  council  of  the  city  of  Rome  to  sul)scril)e  not  exceeding 
^100,000  00  of  stock  in  the  Memphis  Branch  Railroad  upon 
certain  conditions,  and  for  other  purposes.  The  1st  section  of 
;he  amended  act  strikes  out  the  word  "annually"  in  the  orig- 
inal act,  and  inserts  the  word  "semi-annually."     The  2d  sec- 
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tioD  of  the  amended  act  declares  that  all  the  provisions  and 
stipulations  of  said  amended  act,  and  the  amendments  thereto, 
be  of  full  force  in  relation  to  the  subscription  of  the  city  of 
Rome  of  $100,000  00  to  the  North  and  South  Railroad.  The 
original  act  and  the  amendment  thereto,  are  to  beconstroed 
together  as  one  act.  It  is  contended  that  there  is  nothing  in 
the  titleof  either  of  the  acts  in  relation  to  the  issuing  of  bonds, 
or  as  to  the  subscription  to  stock  in  the  North  and  South 
Railroad,  or  as  to  the  payment  of  interest,  and  for  that  reason 
the  acts  are  unconstitutional  and  void.  In  construing  this 
clause  of  the  constitution,  to-wit :  "Nor  shall  any  law  o^o^ 
dinance  pass  which  contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof,"  this  court  held,  in  Martin  w. 
Broachy  6  Georgia  Reports^  21,  that  where  the  title  of  the  act 
specifies  some  of  the  objects  for  which  the  act  was  passed,  and 
contains  this  general  clause,  "and  for  other  purposes,"  po^ 
tions  of  the  act  not  specially  indicated  in  the  title,  are  nevcN 
theless  good,  under  this  general  clause,  and  we  adhere  to  this 
ruling  of  the  court  in  construing  these  words  in  the  constito- 
tion  of  1868,  so  far  as  it  regards  the  title  of  the  act  The  title 
of  the  act  under  consideration,  and  the  amendment  thereto, 
contains  the  words  "and  for  other  purposes,"  and  therefore  it 
is  not  void,  because  it  contains  matter  different  from  what  is 
expressed  in  the  title  thereof. 

6.  The  constitution  of  1868  has  in  it  an  additional  clanse 
that  was  not  in  the  old  constitutions,  to-wit :  "Nor  shall  any 
law  or  ordinance  pass,  which  refers  to  more  than  one  subject 
matter."  Does  the  act  of  1870  and  the  amendment  thereto, 
refer  to  more  than  one  subject  matter?  What  is  the  subject 
matter  of  the  original  and  amended  act?  The  subject  mat- 
ter, is  the  subscription  of  stock  (o  railroads  by  the  mayor  and 
council  of  the  city  of  Rome,  including  the  Memphis  Branch 
Railroad,  or  any  other  railroad  that  might  be  projected  and 
have  its  terminus  in  that  city,  and  when  the  amended  act 
authorized  the  subscription  to  the  North  and  South  Railroad, 
that  hdd  reference  to  the  same  subject  matter,  to-wit :  sab- 
scription  to  the  stock  of  a  railroad  specially  named,  which  had 
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its  terminus  iu  the  city,  as  it  appears  from  the  act  incorporat- 
ing it.  The  issuing  bonds  to  pay  the  authorized  subscription 
to  stock  in  the  named  railroads,  and  providing  for  the  pay- 
ment of  the  interest  thereon,  has  reference  to  the  same  sub- 
ject matter  of  tlie  subscription  to  stock  in  the  two  railroads 
named,  and  necessarily  connected  therewith,  and  germane 
thereto. 

7,  The  authority  to  the  mayor  and  council  to  subscribe  for 
stock  in  the  respective  companies,  necessarily  implied  that  it 
was  to  provide  the  means  to  pay  for  it ;  paying  for  the  stock 
subscribed,  was  the  most  important  part  of  the  whole  subject 
matter.  Courts  will  not  declare  an  act  of  the  general  assem- 
bly unconstitutional  and  void,  unless  it  is  plainly  and  mani- 
festly so.  The  two  or  more  subjects  matter  referred  to  in  the 
act,  not  contained  in  it,  to  make  the  act  unconstitutional  and 
void  for  that  reason,  should  be  so  distinct  and  clear,  as  to 
leave  no  doubt  upon  the  mind  of  the  court,  as,  for  instance,  if 
an  act  to  subscribe  to  stock  in  a  railroad  company,  should  refer 
in  the  body  of  it,  to  a  subscription  for  stock  in  a  gold  mining 
company,  that  would  be  two  distinct  subjects  matter  referre<l 
to  in  the  same  act,  which  the  constitution  prohibits,  but  that 
is  not  the  case  now  before  us,  nor  anything  like  it ;  the  whole 
subject  matter  referred  to  in  the  body  of  the  act  of  1870  and 
the  amendment  thereto,  is  in  relation  to  the  subscription  to 
stock  by  the  mayor  and  council  of  the  city  of  Rome  in  two 
named  railroads  having  their  te^nnini  in  that  city,  and  pro- 
viding the  means  of  payment  therefor.  If  there  was  any- 
thing said  in  the  opinion  of  this  court,  in  the  case  of  The 
Board  of  Public  Education  vs.  Barlow,  49  Georgia  liejyarts, 
232,  seemingly  in  conflict  with  our  present  ruling,  we  modify 
vrhat  was  said  in  that  case,  ui)on  a  more  full  and  deliberate 
examination  of  the  question. 

8*  On  the  22d  September,  1870,  the  general  assembly  passed 
in  act  to  authorize  the  mayor  and  council  of  the  city  of  Rome 
to  issue  bonds,  and  borrow  money  for  purposes  therein  speci- 
Sed.  By  the  first  section  of  that  act  the  defendant  was  au- 
thorized, in  its  corporate  capacity,  to  negotiate  a  loan  and 


628  SUPREME  COURT  OF  GEORGIA. 

Black  et  al,  vs,  Cohen  et  al. 

borrow  a  sum  not  exceeding   §100,000  00,  to  be  used  io 
bonding   its  present  debt  and  in  building  and  establishing 
water  works  in  said  city,  and  for  other  purposes  mentioned 
therein,  for  the  improvement  of  the  city.     The  second  sec- 
tion authorized  the  issuing  of  tlie  bonds  of  the  city,  pro- 
vided for  tlie  payment  thereof,  that  the  same  should  not  be 
sold  for  less  than  ninetv^  cents  in  the  dollar,  and  that  before 
said  bonds  should  be  issued  for  public  improvements,  as  speci- 
fied in  the  act,  the  question  should  be  submitted  to  and  receive 
the  sanction    of  the  majority  of  the  qualified  voters  of  the 
city.     It  was  under  this  act  that  what  is  called  the  water 
works  bonds  were  issued  by  the  defendant.     The  complain- 
ants allege  that  these  bonds  were  issued  without  complying 
with  the  provisions  of  the  act,  that  the  question  of  erecting 
water  works  did  not  receive  the  sanction  of  a  majority  of  the 
qualified  voters  of  the  city,  and  that  the  bonds  were  n^tiated 
and  sold  for  less  than  ninetv  cent«  in  the  dollar.     The  de- 
fendant,  in  its  answer,  admits  that  a  small  portion  of  the  boob 
were  sold  for  less  than  ninety  cents  in  the  dollar,  but  says 
that  the  balance  thereof  were  sold  at  ninety  cents,  and  that 
the  question  of  "  water  works''  or  "  no  water  works"  was 
twice  submitted  to  the  legal  voters  of  the  city,  and  that  each 
time  a  majority  of  those  voting  voted  in  favor  of  water  works. 
By  the  constitution  of  1868  the  general  assembly  may  permit 
the  corporate  authorities  of  any  town,  or  city,  to  take  stoA 
in,  or  contribute  to,  any  railroad,  or  work  of  public  improve- 
ment, or  engage  in  such  work,  after  a  majority  of  the  qualified 
voters  of  such  town  or  city,  voting  at  an  election  held  for  the 
purpose,  shall  have  voted  in  favor  of  the  same,  but  not  otbe^ 
wise.     The  question  is,  whether  the  constitution  requires  that 
a  majority  of  aW  the  qualified  voters  of  a  town  or  city  should 
vote  upon  the  question  submitted,  or  whether  a  majority  oi 
those  voting  at  the  election  is  sufficient.     In  our  judgment,  the 
constitution  only  requires  a  majority  of  those  voting  at  the 
election.     Such  are  the  plain  words  of  it,  and  doubtless  that 
was  its  true  intent  and   meaning;  otherwise,  it  would  hav« 
said  a  majority  of  aK  the  qualified  voters  of  such  town  or  city, 


ATLANTA,  JULY  TEltM,  1874.  629 

Black  «/  al,  rs,  Cohen  et  al. 

instead  of  saying,  after  a  majority  of  tlie  qualified  voters  of 
mch  town  or  city  voting  at  an  election  Iield  for  tlie  purj>08e. 
Every  qualifie*!  voter  in  the  city  of  Rome  had  the  privilege  of 
(Toting  upon  the  question,  at  the  time  the  election  was  held,  or 
act  voting,  just  as  he  pleased,  and  if  he  did  not  vote  when  he 
had  the  opportunity  to  do  so,  the  presumption  is  that  he  was 
nriliing  to  abide  the  decision  of  those  who  did  vote.  What 
we  have  said  in  relation  to  the  vote  of  a  majority  of  the  quali- 
Bed  voters  of  the  city  voting  at  the  election  in  regard  to  the 
iirater  works  bonds,  is  also  applicable  to  the  election  held  as 
bo  the  8ul>8cription  for  stock  in  the  Memphis  Branch  rail- 
road and  the  North  and  South  railroad. 

In  our  judgment,  the  defendant  had  the  lawful  authority  to 
iasue  the  bonds  complained  of  in  the  complainants'  bill,  and 
if  tlie  same  were  irregularly  issued  by  the  defendant,  or  if  any 
of  them  were  negotiated  and  sold  for  less  than  ninety  cents  in 
the  dollar,  the  defendant  is  bound  to  pay  them,  and  the  inter- 
est thereon  to  the  innocent  holders  thereof.  In  support  of 
our  judgment,  we  cite  the  following  authorities:  Knox  V8,  As- 
pinwall,  21  Howard's  Rep.,  544;  Bisvsell  ra.  The  City  of  Jef- 
fersonville,  24  Howard's  Rep.,  298;  Mercer  County  vs,  Rack- 
et, 1  Wallace's  Rep.,  94;  Gilspeke  vs.  Dubuque,  1  Ibid.y  203; 
Bti|)ervisors  r«.  Schenck,  5  Ibid.j  781  ;  City^of  Lexington  vs. 
Butler,  14  Ibid,,  294  ;  Moran  vs.  The  Commissioners  of  Mi- 
ami Co.,  2  Black's  Rep.,  729. 

The  application  having  been  made  in  this  case  to  a  court  of 
equity  to  restrain  the  defendant  from  levying  and  collecting 
an  extraordinary  tax  for  the  payment  of  the  interest  due  on 
the  bonds,  the  question  naturally  presents  itself,  wdiere  were 
the  complaining  citizens  of  the  city  of  Rome,  when  the  stock 
Babscription  to  the  railroad  companies  was  made  and  the  bonds 
issued  by  the  defendant  in  payment  therefor?  Why  did  not 
they  interfere  then  to  restrain  the  defendant  from  sul)scribing 
for  the  stock  and  issuing  the  bonds  of  the  city,  if  the  defend- 
ant was  violating  its  duty,  as  they  now  allege?  Why  remain 
quiet  and  passive  until  the  bonds  had  been  issued  and  sold, 
and  were  in  the  hands  of  innocent  holders  thereof?     In  view 
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of  the  facts  of  this  case,  it  may  well  be  questioned  whether  a 
court  of  equity  sliould  not  hold  that  they  are  now  estopped  from 
setting  up  the  grounds  of  their  complaint  at  this  late  day,  as 
against  the  innocent  holders  of  the  bonds;  at  any  rate,  a  coart 
of  equity  will  not  lend  a  very  willing  ear  to  their  complainta 
now.  We  reverse  the  judgment  of  the  court  below  in  grant- 
ing the  injunction  restraining  the  levying  and  collecting  any 
extraordinary  tax  to  pay  the  interest  coupons  attached  to  the 
bonds  issued  by  the  mayor  and  city  council  of  Rome  to  pay 
the  subscription  to  stock  in  the  North  and  South  Sailroad 
Company  of  Georgia,  and  the  sixty-five  bonds  issued  tore- 
deem  what  is  called  city  currency,  numbered  from  one  to  sixty- 
five,  inclusive,  and  affirm  the  judgment  of  the  court  in  refw- 
ing  the  injunction  as  to  all  the  other  bonds  specified  therein. 
Let  the  judgment  be  so  entered  on  the  minutes  of  this  court 


Jules  Rival,  plaintiff  in  error,  vs.  Edward  F.  Galla- 
gher, defendant  in  error. 

When,  ader  a  yerdict  in  a  claim  case  finding  certain  real  estate  sobject 
to  a  mortgage,  the  property  was  sold  to  satisfy  the  mortgage^.  Z&i  it 
is  the  duty  of  the  sheriff  to  put  the  purchaser  in  possession.  And  to 
do  so  he  may  turn  out  the  claimant  and  his  lessees  or  tenants,  andtbis 
even  though  said  claimant  was  a  purchaser  from  the  mortgagor  before 
judgment  of  foreclosure. 

Claim.  Mortgage.  Sheriff.  Possesion.  Before  Judge 
Gibson.     Richmond  Superior  Court.     April  Term,  1873. 

Rival  brought  case  against  Gallagher  for  removing  him 
and  his  goods,  wares  and  merchandise,  from  a  certain  store- 
room and  premises  in  the  city  of  Augusta.  The  defendaot 
pleaded  the  general  issue.  The  errors  complained  of  will 
sufficiently  appear  from  the  motion  for  a  new  trial.  Thejaiy 
found  for  the  defendant  The  plaintiff  moved  for  a  new  trial 
upon  the  following  grounds  : 
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Ist.  Because  the  court  erred  in  refusing  to  charge  the  jury, 
i  follows :  "A  sheriff  has  no  authority  to  put  a  purchaser 
*  real  estate  at  a  sheriff's  sale  in  possession,  if  to  do  so,  it  is 
icessary  to  turn  out  a  purchaser  from  the  defendant  in  exe- 
ttion  whose  title  is  anterior  to  the  date  of  the  judgment, 
'en  though  it  be  true  that  for  some  reason  the  judgment  was 
lien  anterior  to  its  date,  so  that  the  purchaser  gets  a  good 
tie.  If  you  believe  from  the  evidence  that  the  title  of  the 
aintiff  is  anterior  to  the  date  of  the  judgment  of  foreclo- 
ire,  the  sheriff  had  no  authority  to  put  the  purchaser  in  pos- 
ssiou,  if  to  do  so,  it  was  necessary  to  turn  out  the  plaintiff, 
id  if  he  did  so  under  the  instruction  of  the  defendant,  the 
tter  is  liable." 

The  court  charged  the  first  sentence  of  this  request  and  re- 
ised  the  last. 

2d.  Because  the  court  erred  in  charging  as  follows  :  "If 
.ival  was  a  lessee  under  Guerin  who,  before  that  time,  had 
lOrtgaged  the  premises,  he  got  only  what  Guerin  had,  and 
le  sheriff  had  the  right  to  turn  him  out.  The  date  bf  the 
lortgage  foreclosure  relates  back  to  the  date  of  the  mortgage, 
id  if  Rival  held  under  a  lease  dated  subsequently  to  the 
ite  of  the  mortgage,  the  sheriff  had  a  right  to  turn  him  out.'^ 

The  motion  was  overruled  and  plaintiff  excepted. 

Joseph  P.  Carr;  J.  C.  C.  Black,  by  brief,  for  plaintiff 
I  error. 

Barnes  &  Gumming,  by  brief,  for  defendant. 

McCay,  Judge. 

The  judgment  in  the  claim  case  that  the  land  sold  under 
le  mortgage  fi.  fa.  was  subject  to  it  as  against  Raoult  and 
is  tenants,  was  conclusive  that  they  had  nothing  in  it  supe- 
or  to  the  title  obtained  by  Mr.  Gallagher  at  the  sheriff's 
Je.  It  has  always  been  the  rule  in  Georgia  that  whilst  a 
aimant  is  not  obliged  to  claim,  yet  if  he  does  do  so,  and  the 
nd  be  found  subject,  he  cannot  afterwards  insist  on  his  title; 
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the  judgment  is  an  estoppel  upon  him.  Unless  this  be  so,  the 
whole  proceedings  in  the  claim  case  are  nugatory.  The  pur- 
chaser stands  as  a  privy  to  the  plaintiff  in  execution,  and  has 
bought  his  rights.  The  present  plaintiff  is  a  tenant  of  Gaerin, 
and  must  take  his  fate.  His  possession  is  that  of  Guerin. 
The  facts  show  that  both  of  them  held  avowedly  subject  to 
this  mortgage.  This  case  does  not,  therefore,  bring  up  the 
point  insisted  on  in  the  argument,  though  we  incline  to  think 
that  as  a  purchaser  from  the  mortgagor  with  notice  buys  only 
the  equity  of  redemption,  and  has  a  right  to  redeem^  that  he 
stands  in  the  mortgagor's  shoes,  and  cannot  resist  the  right  of 
the  purchaser  to  be  put  in  possession  any  more  than  could  the 
mortgagor.  The  case  in  45  Georgia,  203,  stands  on  a  diffe^ 
ent  footing.  The  right  of  plaintiff  who  has  got  a  judgment 
on  an  appeal  to  go  upon  property  sold  by  the  defendant  after 
the  first  judgment,  is  peculiar.  The  statute,  in  t^rms,  dedires 
that  the  property  shall  not  be  bound  by  the  first  judgment, 
except  that  the  defendant  cannot  alienate  it.  The  sale  is  un- 
der  the  second  ju<lgment.  That,  for  certain  purposes,  it  will 
operate  so  as  to  treat  land  sold  by  the  defendant  since  the  first 
judgment  as  still  his,  even  in  the  hands  of  a  purchaser  for 
value  without  notice,  does  not  alter  the  fact  that  it  is  sold  un- 
der the  second  judgment.  Besides,  the  judgment  of  fore- 
closure is  not  a  judgment  against  the  defendant.  It  is  a 
quasi  proceeding  in  rem.  to  assert  against  the  mortgagor,  and 
all  claiming  under  him  subsequent  to  the  record,  or  having 
actual  notice,  the  lien  of  the  mortgage  on  the  land. 
Judgment  affirmed.  • 


Morris  Fishel,  plaintiff  in  error,  v^.Lockard  &  Ireland, 

defendants  in  error. 

].  Where  the  question  at  issue  was  whether  a  sale  by  an  ioBolvent  wii 
made  to  defraud  creditors,  the  fact  that  rumors  of  his  insolrenc/ wen 
prevalent  afler  the  date  of  such  sale,  was  inadmissible. 
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2.  Wliere  one  ground  of  attack  upon  such  sale  was  its  secrecy,  it  was 
competent  to  prove  by  a  witness  who  entered  the  vendor's  store  on  the 
day  of  the  sale,  the  vendor  and  vendee  both  being  present,  that  from  the 
appearance  of  the  goods  and  the  parties,  he  thought  some  kind  of  sale 
was  about  to  be  consummated,  and  asked  a  clerk  in  reference  to  it,  who 
smiled  and  replied  that  they  were  selling  out,  or  had  sold  out,  giving 
no  very  definite  answer. 

8.  It  is  error  to  charge  upon  a  point  in  reference  to  which  there  is  no 
testimony. 

4.  The  charge  that  if  a  witness  swears  wilfully  and  knowingly  false,  even 
to  a  collateral  fact,  his  testimony  ought  to  be  rejected  entirely,  unless 
it  be  so  corroborated  by  circumstances  or  other  unimpeached  evidence, 
as  to  be  irretistibUj  in  view  of  the  evidence  act  of  1806,  was  error. 

5.  An  unusual  degree  of  secrecy  in  a  sale  by  an  insolvent  is  a  badge  of 
frand.     Whether  such  secrecy  existed  is  a  question  of  fact  for  the  jury. 

6.  If  a  person  buy  from  an  insolvent,  knowing  that  the  sale  was  made 
for  the  purpose  of  defrauding  his  creditors,  the  transaction  would  be 
void.     Aliier,  in  the  absence  of  such  knowledge. 

Debtor  and  creditor.  Insolvent.  Evidence.  Charge  of 
Court.  Witness.  Sales.  Fraud.  Before  Judge  Buchanan. 
Floyd  Superior  Court.     January  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Dabney  &  FouciiE;  D.S.  Phintup;  C.  Rowell;  R.  R. 
Harris,  for  plaintiff  in  error. 

Duxlap  Scx)Tt;  R.  D.  Harvey  ;  C.  A.  Thornwell,  for 
defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  on  the  25th 
day  of  November,  1865,  Lask,  a  mercliant  doing  business  in 
Rome,  Georgia,  sold  his  entire  stock  of  goods  to  Fishel.  On 
the  5th  day  of  Deceml>er,  1865,  Lockard  &  Ireland,  creditors 
of  Lask,  attached  the  goods  as  the  property  of  Lask,  which 
were  claimed  by  Fishel.  On  the  trial  of  the  claim,  the  jury, 
under  the  charge  of  the  court,  found  the  goods  subject  to  the 
attachment.  A  motion  was  made  for  a  new  trial  on  the  sev- 
eral grounds  set  forth  therein,  which  was  overruled  by  the 
Vol,  Lii.  41. 
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court,  and  the  claimant  excepted.  The  errors  of  law  com- 
plained of  in  the  motion,  were  :  First,  that  the  court  erred  in 
admitting  Bruner,  a  witness  for  the  plaintiflF,  to  testify  "that 
the  rumor  was  current  in  Nashville,  Tennessee,  that  Lask  had 
fiiiled  about  the  Ist  of  December,  1865;"  second,  because  the 
court  refused  to  allow  the  answer  of  Hutchins,  a  witness  for 
claimant,  to  show  that  the  sale  of  the  goods  was  open  and  not 
secret,  that  he  was  in  the  store  one  morning,  and  from  the  ap- 
pearance of  the  goods,  thought  some  kind  of  sale  was  going 
on,  and  made  a  remark  to  Ward,  a  clerk  in  the  store,  about 
selling.  "Ward  smiled  and  replied  that  they  were  selling 
out,  or  had  sold  out,  but  without  giving  any  definite  answer 
in  any  way."  What  Ward  said  at  the  time  was  the  only  part 
of  Hutching's  testimony  ruled  out.  Third,  because  the  court 
erred  in  charging  the  jury,  "If  a  witness  swear  wilfully  and 
knowingly  false,  even  to  a  collateral  fact,  his  testimony  ought 
to  be  rejected  entirely,  unless  it  be  so  corroborated  by  circum- 
stances, or  other  unimpeached  evidence  as  to  be  irresistible. 
Fourth,  because  the  court  erred  in  charging  the  jury  that  "pos- 
session of  |)ersonal  property  by  the  seller  after  an  absolute  sale, 
is  a  badge  cff  fraud ;  it  is  susceptible,  however,  of  explanation; 
if  not  explained,  it  becomes  conclusive."  Fifth,  because  the 
court  erred  in  charging  the  jury  that  "an  unusual  degree  of 
secrecy  observed  between  the  parties  in  the  making  of  the  sale, 
is  a  badge  of  fraud.  It  is  for  you  to  determine  from  the  evi- 
dence whether  an  unusual  degree  of  secrecy  existed,  or  did  not 
exist,  in  the  making  of  the  sale  set  up  in  this  case."  iSixth,  be- 
cause the  court  erred  in  charging  the  jury,  "if  the  claimant, 
Fishel,  bought  the  goods  from  Lask,  knowing  at  the  time  of 
the  purchase  and  sale  that  JjOBk  was  selling  the  goods  to  hinif 
Fishel,  for  the  purpose  and  with  the  intent  to  defraud  his 
.  creditors,  then  the  sale  would  be  fraudulent  on  the  part  of 
Lask  and  Fishel,  and  void  as  against  the  creditors  of  Lask, 
even  if  a  full  and  fair  price  was  paid  for  the  goods.  If  the 
defendant,  Lask,  sold  his  goods  to  the  claimant,  Fishel,  witb 
the  intention  to  delay  or  defraud  his  creditors,  and  Lask's  in- 
tention to  delay  or  defraud  his  creditors,  was  not  knows  i0 


ATLANTA,  JULY  TJSltM,  1874.  635 

Fish  el  vs.  Ireland. 

the  claimant,  Fishel,  but  if  the  purchase  by  Fishel  was  made 
in  good  faith,  for  a  valuable  consideration  and  without  notice 
of  Lask's  intention  to  delay  or  defraud  his  creditors,  and  with- 
out grounds  of  reasonable  suspicion  of  such  intention,  the  pur- 
chase by  Fishel  would  be  valid,  and  the  property  ought  to 
be  found  not  subject  to  the  attachment/' 

1.  In  our  judgment,  the  court  erred  in  allowing  the  wit- 
nessy  Bruner,  to  testify  as  to  the  rumor  in  Nashville  that  Lask 
had  failed  about  the  1st  of  Deceml)er,  1865,  as  it  was  subse- 
quent to  the  date  of  the  sale  of  the  goods.  The  sale  of  the 
goods  took  place  at  Rome,  Georgia,  on  the  25th  of  November, 
1865. 

2.  The  court  also  erred  in  ruling  out  the  evidence  of  Hutch- 
ins  in  relation  to  what  Ward,  the  clerk  in  the  store,  told  him 
in  relation  to  the  sale  of  the  goods,  for  the  purpose  of  rebut- 
ting the  evidence  of  the  plaintiff's,  that  the  sale  of  the  goods 
vas  secretly  made.  Hutch  ins  stepped  into  the  store  one 
morning  just  afler  breakfast,  found  Lask,  Fishel  and  Ward 
there.  From  the  appearance  of  the  goods  and  the  parties,  he 
thought  some  kind  of  sale  was  going  on,  and  made  some  re- 
mark to  Ward  about  selling.  Ward  smiled,  and  replied  that 
they  were  selling  out,  or  had  sold  out,  but  without  giving  any 
definite  answer  in  any  way.  Witness  did  not  think  pro{>er  to 
ask  any  questions,  and  retired.  The  goods  and  the  parties 
presented  the  appearance  of  invoicing.  He  inferred  that  Lask 
Imd  sold,  or  was  selling  to  Fishel.  The  declaration  of  Ward, 
in  connection  with  the  act  of  the  sale  of  the  goods,  Lask  and 
fishel  being  present,  was  admissible  as  a  part  of  the  res  gestce^ 
aaid  when  the  parties  were  actually  engaged  in  the  transac- 
tion^ according  to  the  testimony  of  the  witness:  Code,  3773. 

3.  The  charge  of  the  court,  in  relation  to  the  possession  of 
jiersonal  property  of  the  seller  afler  an  absolute  sale  being  a 
Ixidge  of  fraud,  was  error,  in  view  of  the  facts  disclosed  by 
the  record.  There  is  no  evidence  that  Lask,  the  seller,  re- 
Oiained  in  possession  of  the  goods  afler  the  sale,  or  exercised 
^Jkj  control  over  them,  but  on  the  contrary,  the  evidence  is^ 
^fcliat  the  sale  was  made  on  Saturday,  and  that  Lask  left  Borne 
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next  day,  aud  never  came  back  there.  There  is  no  affirma- 
tive evidence  in  the  record  to  have  authorized  this  charge  of 
the  court  to  the  jury. 

4.  The  court  charge<l  the  jury,  in  the  words  of  the  bead- 
not€  to  the  case  of  Ivej/  vs.  The  State,  23  Georgia  ReporUj 
576,  tliat  if  a  witness  swears  wilfully  and  knowingly  fake, 
even  to  a  coUaiei^al  fact,  his  testimony  ought  to  be  rejected 
entirely,  unless  it  be  so  corroborated  by  circumstances  or 
other  unimpeached  evidence,  as  to  be  irresistible.  On  ex- 
amining the  judgment  of  the  court  in  that  case,  it  does  not 
seem  to  sustain  the  abstract  principle  asserted  in  the  head- 
note,  without  qualification,  and  in  our  judgment,  the  rule  as 
stated  in  the  head-note  in  that  case,  is  not  the  true  rule,  espe- 
cially in  view  of.  our  evidence  act  of  1866.  It  is  much 
broader  than  the  rule  stated  by  this  court,  in  Day  &  Cbi»- 
pany,  vs.  Crawford,  13  Georgia  ReportSj  508,  which  is,  thai, 
*'if  a  witness  swear  wilfully  false  upon  any  oue  materid 
point,  the  jury  are  at  liberty  to  disregard  his  testimony  alto- 
gether, unless  corroborated  by  circumstances,  or  other  unim- 
peachable evidence."  See  also  ninth  head-note,  and  judgment 
of  the  court,  in  McLean  vs.  Glark^  47  Georgia  Beports,  25. 
The  practical  effect  of  the  charge  of  the  court  in  this  case 
was,  that  if  the  jury  believed  that  the  witness  had  swom 
wilfully  and  knowingly  false  even  to  a  collateral  fact,  they 
ought  not  to  believe  him,  or  judge  of  his  credibility  as  to  mo^ 
terial  facts  to  which  he  testified,  unless  he  was  corroborated 
by  circumstances  or  other  unimpeached  evidence  which  fe 
VTesiMible.  Under  our  evidence  act,  the  court  could  not  have 
rejected  the  witness  as  incompetent  to  testify,  and  when  be 
did  testify,  what  authority  had  the  court,  under  the  provisions 
of  that  act,  to  tell  the  jury  they  ought  not  to  believe  him  as 
to  the  material  facts  of  the  case,  because  he  had  swom  wil- 
fully and  knowingly  false,  as  to  some  collateral  fact,  unle» 
he  was  corroborated  by  circumstances  or  other  unimpeached 
evidence  which  was  irresistible  f  We  think  the  court  stated  the 
rule  too  broadly  in  its  charge,  in  view  of  the  fiicts  of  tbeca» 

6,  6.  We  find  no  error  in  the  fifth  and  sixth  grounds,  beie* 


J 


ATLANTA,  JULY  TERM,  1»74.  637 

Payne  vs,  Blackshear. 

inbefore  si)ecified  and  set  forth,  in  relation  to  the  charge   of 
the  court,  in  view  of  the  facts  contained  in  the  record.     We 
grant  a  new  trial  in  this  case  on  the  first,  second,  and   fourth 
grounds,  as  specified  and  set  forth  in  this  opinion. 
Let  the  judgment  of  the  court  below  be  reversed. 


N.  M.  Payne,  plaintiff  in  error,  vs.  JasEpn  J.  F.  Black- 
shear,  defendant  in  error. 

1.  When  one  bought  land  from  a  person  repreflenting  himself  to  have  a 
written  authority  from  the  owner  to  sell,  and  a  deed  was  made  bj  the 

'  a^samed  agent  in  his  own  name  and  without  any  mention  of  the  prin- 
cipal, and  the  purchaser  went  into  possession  and  continued  in  posses- 
sion  seven  years : 
HM,  that  it  was  not  error  in  the  judge  to  refuse  to  charge,  that  the  trans- 
action was  upon  its  face  so  conclusive  evidence  of  fraud  as  that  the 
deed  was  not  a  good  color  of  title  on  which  to  base  a  prescription. 

2.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  of  ejectment, 
where  the  defendant  relies  on  a  title  by  prescription,  to  neglect  to 
charge  the  jury,  that  in  making  up  the  seven  years  possession  they 
could  not  count  the  time  the  locality  was  occupied  by  the  Federal 
army  and  the  courts  were  closed,  no  evidence  having  been  adduced 
upon  that  subject  and  no  request  made  for  such  a  charge. 

Ejectment.  Prescription.  Principal  and  agent.  Charge 
of  Court.  Before  Judge  Underwood.  Whitfield  Superior 
Court.     October  Terra,  1873. 

Blackshear  brought  ejectment  against  Payne  for  a  lot  of 
land  in  Whitfield  county.  The  defendant  pleaded  the  general 
mue  and  title  by  prescription.  Upon  the  trial,  it  was  ad- 
mitted that  the  legal  title  was  in  the  plaintiff  if  no  title  by 
prescription  had  been  perfected  in  the  defendant;  that  the 
land  was  in  the  county  of  the  suit  and  in  the  possession  of  the 
defendant. 

The  defendant  introduced  the  following  chain  of  title:  From 
Booth  to  Doyal,  dated  February  18th,  1864;  from  Doyal  to 
^ailon,  dated  March  1st,  1867;  from  Nailon  to  the  defend- 
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ant,  dated  December  28th,  1869.  He  also  proved  an  open 
and  continuous  possession  of  the  land  in  controversy,  under 
said  deeds,  from  February  18th,  1864,  to  March  12th,  1872, 
the  date  of  the  commencement  of  this  action. 

Johnson  Warmack,  one  of  the  witnesses  to  the  deed  from 
Routh  to  Doyal,  testified  as  follows  :  Was  present  when  said 
instrument  was  executed  ;  Doyal  had  been  working  for  Routh 
in  his  tan-yard  ;  Routh  had  l)een  managing  the  lot  for  some 
years  for  plaintiff;  he  offered  to  sell  the  lot  to  witness,  but 
the  latter  preferred  to  purchase  other  proj>erty.  Witness  said 
in  the  presence  of  the  parties,  that  the  power  of  attorney  firom 
plaintiff  ought  to  accompany  the  deed  and  go  on  record  with 
it.  Routh  said  he  had  such  power  of  attorney,  but  had  left  it 
among  his  papers  down  the  country.  Doyal  purchased  the 
property  and  paid  $2,000  00  in  Confederate  money,  or  its 
equivalent,  for  it. 

The  jury  found  for  the  defendant.  The  plaintiff  moved  for 
a  new  trial  upon  the  following  grounds  : 

1st.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows :  "  If  Doyal  knew  that  Routh  did  not  own  the  land, 
but  was  selling  it  as  agent  for  Blackshear,  and  yet  conveyed 
the  land  as  his  own,  it  makes  this  case  one  in. which  notice  of 
the  want  of  title  in  the  vendor  is  so  potent,  that  no  man  of 
honest  purposes  would  buy,  and  where  any  man  of  ordinary 
sense  would  feel  that  to  buy,  go  into  possession,  and  set  up  a 
claim  of  right,  would  be  a  fraud  ;  that  if  such  facts  are  proven, 
then  it  is  conclusive  of  fraud  upon  the  part  of  Doyal." 

2d.  Because  the  court  erred  in  neglecting  to  charge  as  fol- 
lows: "In  computing  the  time  necessary  to  the  ripening  rf 
a  prescriptive  title,  the  time  during  which  the  United  States 
forces  were  occupying  Whitfield  county,  and  when  there  were 
no  courts  held  in  said  county,  could  not  be  estimated  or  com- 
puted ;  what  that  time  was  is  a  matter  of  public  history,  and 
courts  can  take  judicial  notice  of  it." 

There  was  not  a  particle  of  testimony  introduced  upon  the 
trial  upon  which  such  a  charge  could  have  been  based. 

The  motion  was  sustained,  and  defendant  excepted. 
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W.  K  MooBE ;  J.  A.  W.  Johnson,  by  brief,  for  plaintiff 
in  error. 

B.  Z.  He^don  ;  J.  E.  Shumate,  by  brief,  for  defendant. 

v-McCay,  Judge. 

1.  We  think  the  charge  of  the  court  was  right.  It  would 
he  carrying  the  presumption  that  men  know  the  law,  and  the 
mode  by  which  land  is  sold  by  agents,  very  far,  to  say  that  the 
<»se  before  us  presents  a  conclusive  case  of  fraud  on  the  part 
of  the  purchaser.  It  is  plain,  from  the  evidence,  that  Routh 
was  the  agent  of  the  true  owner,  and  that  he  told  the  pur- 
ohaser  that  he  had  a  power  of  attorney  to  sell.  It  is  plain, 
also,  that  Doyal  believed  him,  since  he  parted  with  his  money 
on  the  faith  of  that  statement.  We  think  the  matter  was 
properly  left  to  the  jury  as  to  the  good  faith  of  Doyal;  and  so 
of  the  other  purchasers  afterwards.  None  of  them  seem  to 
have  known  that  tlie  deed  ought  to  be  in  the  name  of  the 
true  owner.  One  of  them,  it  is  true,  had  refused  to  buy  from 
Kouth,  because  he  thought  the  power  of  attorney  ought  to  go 
with  the  deed.  Even  he  does  not  seem  to  have  thought  it  did 
not  exist,  but  that  he  wanted  it  in  his  own  keeping.  As  we 
have  said  in  several  cases,  it  would  make  the  law  of  prescrip- 
tion useless  if,  to  make  it  available,  men  must  get  a  good  title 
or  take  care.  Fraud,  mala  fides ^  is  a  reply  to  it;  and  by  the 
verdict  the  jury  have  found  that  did  not  exist  in  this  case. 

2.  We  do  not  think  the  amendment  to  the  motion  helps  the 
isase.  Admitting  that  the  court  was  bound  to  take  judicial 
notice  of  the  occupation  of  the  locality  by  the  Federal  troops, 
etc,  which  we  doubt,  especially  as  the  period  of  that  occupa- 
tion oould  not  be  fixed  except  by  proof,  we  yet  are  clear  that 
ihe  mere  failure  of  the  judge  to  charge  a  point  of  law,  espe- 
cially one  so  latent  in  the  case  as  this,  was  no  error,  unless  the 
2Mirty  complaining  had  made  a  request,  or  in  some  way  called 
attention  to  it.  As  it  is,  it  js  a  clear  afterthought,  and  cannot 
he  insisted  on  afier  the  verdict. 

Judgment  reversed. 
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The  Georgia  Masonic  Mutual  Life  Insurance  Com- 
pany, plaintiflF  iu  error,  vs.  Mary  M.  Gibson  et  al,  de- 
fendants in  error. 

1.  An  amendment  to  the  by-laws  of  an  insurance  company,  merely  for 
the  purpose  of  regulating  its  mode  of  business,  and  adding  no  n6V 
condition  to  the  policies  already  issued,  is  binding  on  the  assared. 

2.  An  immaterial  error  is  no  ground  of  new  trial. 

3.  Where  a  member  ofa  mutual  insurance  company  fails  to  meet  the 
assessments  made  upon  him,  but  subsequently  transmits  to  thesecre- 
retary  thereof  an  amount  of  money  in  payment  of  all  dues  then  de* 
manded  of  him,  which  sum  the  company  retained  until  after  his  death 
without  notifying  him  whether  it  was  satisfactory  or  not,  such  action 
was  a  waiver  of  the  default,  and  restored  him  to  membership. 

4.  Writings  tendered  for  the  purpose  of  proving  handwriting  by  com' 
parison,  are  inadmissible  unless  submitted  to  the  opposite  party  before 
he  announces  himself  ready  for  trial. 

6.  Where  the  contract  in  issue  or  on  trial,  was  made  between  a  corpora- 
tion and  a  natural  person,  and  the  latter  died,  the  officer  or  agent  en* 
tering  into  the  same  in  behalf  of  the  corporation  is  an  incompetent 
witness  ;  but  the  other  members  of  the  corporation  are  competent. 

Corporations.  Insurance.  New  trial.  Waiver.  Evi- 
dence. Witness.  Before  C.  B.  Wooten,  Esq.,  Judge  fo 
hoc  vice.  Bibb  Superior  Court.  October  Adjourned  Term, 
1873. 

For  the  facts  of  this  case,  see  the  decision. 

Samuel  D.  Irvin,  by  R.  H.  Clark,  for  plaintiff  in  erroTr 

R.  W.  &  S.  H.  Jemison,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiflfe  against  the 
fendant  to  recover  the  amount  of  insurance  alleged  to  be  d 
thera.  On  the  trial  of  the  case,  the  jury,  under  the  charge 
the  court,  found  a  verdict  in  favor  of  the  plaintiff  for 
sum  of  $1,098  00  as  principal,  and  the  sum  of  $259  00 
interest.  The  defendant  made  a  motion  for  a  new  trial  on 
^several  grounds  set  forth  therein^  which  was  overruled,  by 
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coarti  and  the  defendant  excepted.  It  appears  from  the  evi- 
dence in  the  record  that  the  defendant,  on  the  15th  of  Octo- 
ber, 1868,  issued  the  following  certificafe,  signed  by  its  presi- 
dent, to-wit:  "This  is  to  certify  that  J.  B.  Gibson,  a  master 
madon,  and  a  member  of  Solomon  Lodge,  number  twenty, 
Florida,  has  paid  the  sum  of  $6  00,  and  is  hereby  constituted 
a  member  of  the  Georgia  Masonic  Mutual  Life  Insurance 
Ck)mpany,  and  is  entitled  to  all  the  benefits  of  said  association 
upon  his  paying  $i  10  within  ten  days  after  receiving  notice 
of  the  death  of  any  member  thereof."  Gibson  died  in  the 
state  of  Virginia  on  the  15th  of  July,  1870,  intestate,  leav- 
ing his  four  sisters  as  his  heirs-at-Iaw  surviving  him,  who  are 
the  plaintiffs  in  this  suit.  The  defendant  resists  the  plain- 
tiffs' recovery  on  the  ground  that  said  Gibson,  at  the  time  of 
his  death,  was  a  defaulter  to  said  company  in  not  paying  the 
assessments  required  of  him  by  the  charter  and  by-laws  of 
said  company,  and  was  not,  at  the  time  of  -his  death,  a  mem- 
ber of  said  company,  and  had  forfeited  all  claims  upon  it. 
The  main  controlling  question  as  to  the  merits  of  the  case, 
was  whether  Gibson  had  been  reinstated  as  a  member  of  the 
company  so  as  to  charge  it  with  the  payment  of  the  insurance 
money  claimed  by  the  plaintiiEs. 

1.  The  court  charged  the  jury,  "that  the  by-laws  of  the 

company,  at  the^  time  Gil)son  became  a  member,  constituted 

the  law  of  the  contract  between  the  members  of  that  company, 

and  that  the  by-laws,  as  amended  March  5th,  1869,  did  not 

bind  him  or  those  claiming  through  him,  unless  the  company 

could  show  that  he  (Gibson)  assented  to  such  amendment  or 

alteration."     This  charge  of  the  court,  in  view  of  the  facts 

ooiatained  in  the  record,  was  error.     The  amended  by-la^Vs 

"■^  xiot  annex  any  new  condition  to  the  policy  of  Gibson  after 

^^  8ame  was  issued  to  him.     The  amended  by-laws  only  reg- 

^^^-Isod  the  proceedings  of  the  company,  and  provided,  amongst 

'^^•^^ir  things,  that  upon  the  death  of  a  member  of  the  com- 

it  shall  be  the  duty  of  the  secretary  to  notify  the  mem- 

of  his  class  of  the  same,  and  thereupon  each  surviving 

of  the  class  to  which  the  deceased  belonged  shall^ 
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without  delay,  within  ten  days  after  receiving  such  notice,  pay 
to  the  company  $1  10,  and  in  case  he  neglects  to  pay  the  same, 
he  shall  be  notified,  and  his  name  erased  from  tlie  roll  of  mem- 
bers, and  he  shall  forfeit  all  claims  upon  the  company:  PrO' 
vided,  hotoever,  that  the  board  of  directors  shall  liave  power  to 
reinstate  such  delinquent,  upon  his  paying  up  all  arrearages 
and  rendering  a  good  excuse  for  his  default.  A  notice  direct- 
ed to  a  member's  {)ost  office  or  residence,  as  appearing  upon 
the  books  of  tlie  secretary,  shall  be  deemed  a  legal  notice. 
The  rules  and  regulations  of  the  company,  adopted  inpnren- 
ance  of  the  charter,  become  a  part  of  each  policy,  and  all  the 
assured  are  presumed  to  have  notice  thereof.  But  new  condi- 
tions cannot  be  annexed  to  the  policy  afler  it  is  issued,  except 
by  the  consent  of  the  assured :  Code,  2837.  In  our  jodg- 
ment,  the  amended  by-laws  did  not  invade,  impair  or  annex 
any  condition  to  the  policy,  which  was  the  contract  between 
the  parties  at  the  time  it  was  made. 

2.  Although  this  charge  of  the  court  was  error,  still  it  did 
not  hurt  the  defendant,  because  there  was  no  evidence  that  it 
had  ever  given  the  notice  to  Gibson  as  required  by  the  by- 
laws of  the  company. 

3.  It  appears  from  the  evidence  in  the  record  that  Gibson, 
in  the  spring  of  1870,  transmitted  to  the  secretary  of  the  com- 
pany the  sum  of  $35  25  in  payment  of  all  dues  then  demand- 
ed of  him  by  the  company;  that  in  the  month  of  July  there- 
after Gibson  died;  the  company  retained  the  money  in  its  pos- 
session until  after  his  death,  without  notifying  him  whether 
it  was  satisfactory  or  not.  The  court,  in  substance,  charged 
the  jury,  that  if  they  believed  from  the  evidence  that  afler  the 
forfeiture  by  Gibson,  by  non-payment  of  assessments,  the  com- 
pany received  and  retained  the  amount  of  the  unpaid  asseas- 
ments,  then  this  was  a  waiver  of  the  default,  and  for  the  pur- 
poses of  this  contract,  it  restored  him  to  membership.  We 
find  no  error  in  this  charge  of  the  court,  in  view  of  the  evi- 
dence in  the  record.  If  the  amount  of  money,  admitted  to 
have  been  received  by  the  company,  was  not  sufficient  to  pay 
his  past  dues  and  entitle  him  to  membership^  it  was  the  dear 
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dnty  of  the  company  to  have  prouiptly  notified  him,  and  not 
to  have  retained  the  money  and  remained  silent  until  after 
his  death,  and  then  refuse  payment  hy  alleging  he  was  not  a 
member  of  the  com])nny. 

4.  We  find  no  error  in  ihe  ruling  of  the  court  as  to  the  re- 
jection of  the  evidence  offered  by  the  defendant  as  to  proof  of 

handwriting  by  comparison,  inasmuch  as  the  defendant  did 
not  comply  with  the  requirement  of  the  3840th  section  of 
the  Code  in  submitting  the  same  to  the  opposite  party,  nor 
did  the  court  err  in  rejecting  the  other  written  evidence  of- 
fered by  the  defendant  at  the  trial. 

5.  It  appears  from  the  record,  that  on  the  trial,  Obear,  the 
president  of  the  company,  Burke,  the  secretary  and  treasurer, 
thereof,  and  Robson,  all  being  members  of  the  company,  were 
offered  as  witnesses  to  testify  in  favor  of  the  defendant.  The 
court  ruled  that  they  were  incom{>etcnt  witnesses  to  testify  in 
the  case,  inasmuch  as  Gibson,  the  other  party  to  the  contract, 
was  dead.  The  3854th  section  of  the  Code  declares  that 
where  one  of  the  original  parties  to  the  contract,  or  cause  of 
action  in  issue  or  on  trial,  is  dead,  the  other  party  shall  not  be 
admitted  to  testify  in  his  own  favor.  In  this  case,  the  corpor- 
ation is  the  party  with  which  the  contract  was  made  on  the 
one  side  and  Giljson  the  insured,  on  the  other,  and  the  ques- 
tion is,  whether  the  members  of  the  corjwration  are  comi>e- 
tent  witnesses  to  testify  in  the  case,  Gibson  being  dead  ?  This 
is  the  first  time  this  precise  question  has  been  presented  to 
this  court  for  decision,  and  we  have  given  to  it  that  consider- 
ation which  its  practical  importance  demands.  In  view  of 
the  true  intent  and  spirit  of  the  statute,  we  hold  and  decide, 
that  inasmuch  as  a  coriK)ration  can  only  make  contracts  by  its 
authorized  officers  and  agents,  that  when  a  contract  is  made 
by  such  officer  or  agent,  for  and  in  behalf  of  the  corporation, 
with  a  natural  person,  and  such  person  is  dead,  the  officer  or 
agent  of  the  corporation  so  making  the  contract,  is  an  incom- 
petent witness  to  testify  in  relation  to  that  contract  when  the 
other  party  thereto  is  dead,  not  on  the  ground  of  interest, 
bat  on  the  ground  that  where  one  of  the  parties  who  made 
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the  contract  is  dead,  the  other  party  who  made  it  with  him, 
although  ill  behalf  of  a  corporation^  shall  not  be  admitted  to 
testify  in  relation  to  that  contract  in  favor  of  the  corporation. 
But  this  rule  is  to  be  confined  exclusively  to  the  officer  or 
agent  of  the  corporation  who  actually  makes  the  contract,  and 
not  to  the  other  members  of  the  corporation  who  did  not  ac- 
tually make  tlie  contract.  The  principle  embodied  in  the 
statute,  and  such  is  evidently  its  declareil  policy,  that  when  a 
contract  has  been  made  between  two  living  jyersons,  although 
such  contract  may  have  been  made  in  behalf  of  a  corpora- 
tion, if  one  of  the  parties  who  actually  made  that  contract  is 
dead,  the  other  party  is  an  incompetent  witness  to  testify  in 
relation  to  it.  The  other  members  of  the  corporation,  who 
did  not  actually  make  the  contract,  are  not  within  the  princi- 
ple which  excludes  the  party  from  testifying  who  actually  did 
make  the  contract.  All  that  can  be  urged  against  their  testi- 
mony would  be  that  they  are  interested,  but  interest  does  not 
exclude  them  from  testifying,  under  the  statute.  The  con- 
tract of  insurance,  as  disclosed  in  the  record,  was  made  with 
Obear,  the  president  of  the  company;  he  was,  therefore,  an  in- 
competent witness,  Gibson,  the  other  party  to  the  contract 
being  dead,  but  Burke  and  Robson  were  competent  witnesses, 
under  the  statute,  and  the  court  erred  in  excluding  them,  and 
upon  that  ground  alone,  we  order  a  new  trial  in  this  case. 
Let  the  judgment  of  the  court  below  be  reversed. 


George  W.  Berry  &  Company,  plaintiffs  in  error,  vs.  A. 
J.  Miller  &  Company,  defendants  in  error. 

Where  there  are  two  contesting  creditors  over  a  fund  in  court,  and  it  « 
ordered  that  the  sheriff  do  pay  a  certain  amount  of  the  same  on  i 
judgment  in  favor  of  one,  provided  he  retain  a  sufficiency  to  answer 
the  claim  of  the  other,  the  latter  cannot  complain  that  he  is  injured 
by  such  order.  If  the  sheriff  has  to  act  on  it«  it  is  at  his  peril,  and 
cannot  affect  the  final  rights  of  the  excepting  creditor. 
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Debtor  and  creditor.  Practice  in  the  Superior  Court.  Be- 
fore Judge  KiDDOo.  Chatham  Superior  Court.  February 
Term,  1874. 

A.  J.  Miller  &. Company  foreclosed  a  chattel  mortgage  held 
by  them  against  one  Samuel  S.  Miller.  The  execution  was 
duly  levied,  but  before  a  sale  was  had  an  injunction  issued  at 
the  instance  of  George  W.  Berry  &  Company,  creditors  of  the 
mortgagee.  An  attachment  was  also  levie<l  at  their  instance 
on  the  same  property.  The  injunction  was  subsequently 
modified  by  consent,  so  far  as  to  allow  the  sale  under  the 
mortgage  execution  to  proceed,  the  litigation  to  be  continued 
over  the  fund.  In  the  absence  of  counsel  for  Berry  &  Com- 
pany, the  court  ordered  the  sheriff  to  pay  over  to  counsel  for 
Miller  &  Company  a  certain  portion  of  the  fund  then  in  his 
liands,  "  provided  he  retain  out  of  said  proceeds  a  sufficiency 
to  answer  the  judgment  of  the  court  in  the  cause  of  George 
W.  Berry  &  Company,  complainants,  and  Samuel  S.  Miller 
€t  al.,  defendants,  now  pending  in  equity  in  this  court."  To 
this  order  counsel  for  Berry  &  Company  excepted. 

Subsequently  he  moved  to  vacate  said  order  dti  grounds 
immaterial  here.  This  motion  was  overruled,  and  he  excep- 
ted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

Henry  B.  Tompkins,  for  plaintiffs  in  error. 

Charles  N.  West,  by  R.  H.  Clark,  for  defendants. 

Trippe,  Judge. 

Strictly  speaking,  it  would  have  been  more  regular  had  the 
court  specifie<l  in  the  order  what  amount  of  the  money  should 
be  retained  by  the  sheriff,  or  to  have  ordered  that  some  pre- 
cise sum  should  be  paid  out.  But  that  was  a  matter  of  more 
interest  to  the  sheriff  than  to  any  one  else.  The  order  re- 
quires him  to  retain  enough  to  pay  the  claim  of  the  excepting 
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the  contract  is  dead,  the  other  party  who  made  it  with  him, 
although  iu  behalf  of  a  corporation,  shall  not  be  admitted  to 
testify  in  relation  to  that  contract  in  favor  of  the  corporation. 
But  this  rule  is  to  be  confined  exclusively  to  the  officer  or 
agent  of  the  corporation  who  actually  makes  the  contract,  and 
not  to  the  other  members  of  the  corporation  who  did  not  ac- 
tually make  tlie  contract.  The  principle  embodied  in  the 
statute,  and  such  is  evidently  its  declared  policy,  that  when  a 
contract  has  been  made  between  two  living  persons,  although 
such  contract  may  have  been  made  in  behalf  of  a  corpora- 
tion, if  one  of  the  parties  who  actually  made  that  contract  is 
dead,  the  other  party  is  an  incompetent  witness  to  testify  in 
relation  to  it.  The  other  members  of  the  cor{)oration,  who 
did  not  actually  make  the  contract,  are  not  within  the  princi- 
ple which  excludes  the  party  from  testifying  who  actually  did 
make  the  contract.  All  that  can  be  urge<l  against  their  testi- 
mony would  be  that  they  are  interested,  but  interest  does  not 
exclude  them  from  testifying,  under  the  statute.  The  con- 
tract of  insurance,  as  disclosed  iu  the  record,  was  made  with 
Obear,  the  president  of  the  company ;  he  was,  therefore,  an  in- 
competent witness,  Gibson,  the  other  party  to  the  contract 
being  dead,  but  Burke  and  Robson  were  competent  witnesses, 
under  the  statute,  and  the  court  erred  in  excluding  them,  and 
upon  that  ground  alone,  we  order  a  new  trial  in  this  case. 
Let  the  judgment  of  the  court  below  be  reversed. 


George  W.  Berry  &  Company,  plaintiffs  in  error,  vs.  A. 
J.  Miller  &  Company,  defendants  in  error. 

Where  there  are  two  contesting  creditors  over  a  fund  in  coort,  and  it  i« 
ordered  that  the  sheriff  do  pay  a  certain  amount  of  the  same  on  » 
judgment  in  favor  of  one,  provided  he  retain  a  suflSciency  to  answer 
the  claim  of  the  other,  the  latter  cannot  complain  that  he  is  injared 
by  such  order.  If  the  sheriff  has  to  act  on  it,  it  is  at  his  peril,  and 
cannot  affect  the  final  rights  of  the  excepting  creditor. 
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Debtor  and  creditor.  Practice  in  the  Superior  Court.  Be- 
fore Judge  KiDDOo.  Chathaoi  SujMirior  Court.  February 
Term,  1874. 

A.  J.  Miller  &. Company  foreclosed  a  cliattel  mortgage  held 
by  them  against  one  Samuel  S.  Miller.  The  execution  was 
duly  levied,  but  before  a  sale  was  had  an  injunction  issued  at 
the  instance  of  George  W.  Berry  &  Com[>any,  creditors  of  the 
mortgagee.  An  attachment  was  also  levied  at  their  instance 
on  the  same  property.  The  injunction  was  subsequently 
modified  by  consent,  so  far  as  to  allow  the  sale  under  the 
mortgage  execution  to  proceed,  the  litigation  to  be  continued 
over  the  fund.  In  the  absence  of  counsel  for  Berry  &  Com- 
pany,  the  court  ordered  the  sheriff  to  i)ay  over  to  counsel  for 
Miller  &  Company  a  certain  portion  of  the  fund  then  in  his 
"hands,  "  provided  he  retain  out  of  said  proceeds  a  sufficiency 
to  answer  the  judgment  of  the  court  in  the  cause  of  George 
W.  Berry  &  Company,  complainants,  and  Samuel  S.  Miller 
et  at,,  defendants,  now  pending  in  equity  in  this  court."  To 
this  order  counsel  for  Berry  &  Company  excepted. 

Subsequently  he  moved  to  vacate  said  order  oYi  grounds 
immaterial  here.  This  motion  was  overruled,  and  he  excep- 
ted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

Henry  B.  Tompkins,  for  plaintiffs  in  error. 

Charles  N.  West,  by  R.  H.  Clark,  for  defendants. 

Trippe,  Judge. 

Strictly  speaking,  it  would  have  been  more  regular  had  the 
eonrt  specified  in  the  onler  what  amount  of  the  money  should 
be  retained  by  the  sheriff,  or  to  have  ordered  that  some  pre- 
cise sum  should  be  paid  out.  But  that  was  a  matter  of  more 
interest  to  the  sheriff  than  to  any  one  else.  The  order  re- 
quires him  to  retain  enough  to  pay  the  claim  of  the  excepting 
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creditors.     That  claim  is  for  a  specific  sum^  which  possibly 
may  be  more  or  less^  as  it  is  affected  by  the  time  to  which  in- 
terest may  be  counted.     There  was  more  money  in  the  sher- 
ifiT's  hands  than  plaintiffs  in  error  could  demand,  unless  there 
was  litigation  for  a  series  of  years  over  the  fund,  and  they  were 
entitled  to  interest  all  that  time.     There  was  no  one  else  claim- 
ing the  excess  but  defendants  in  error.     If  the  sheriff  pay  oat 
too  much  under  the  order,  it  is  at  his  peril,  and  we  do  not  see 
how  Berry  &  Company  can  be  injured.     Besides,  the  mere 
matter  of  their  probable  right  to  claim  that  their  debt  shall 
bear  interest  until  they  receive  the  fund — if  it  be  finally  ad- 
judged to  them — is  not  enough  to  demand  the  holding  up  of 
a  considerable  amount  of  money  in  excess  of  their  claim,  to 
the  injury  of  the  debtor  and  other  creditors,  when  the  re- 
maining fund  left  in  the  sheriff's  hands  under  the  order,  and 
which,  of  course,  is  sufficient  to  jmy  plaintiffs^ debt  at  pree-^ 
ent,  may,  by  an  order  of  the  court,  be  safely  disposed  of,  so 
diat  it  shall  produce  precisely  the  interest  that  plaintiffs  may 
finally  claim. 

Judgment  affirmed. 


Seaborn  Dozier,  plaintiff  in  error,  vs.  H.  K.  Lamb,  de- 
fendant in  error. 

(Tbippk.  Judge,  was  proTidentially  preyented  from  presiding  in  this  eaie.) 

There  was  no  abuse  of  the  discretion  of  the  Judge  in  granting  the  new 
trial  in  tl.is  caHe.  It  should  require  a  strong  case,  especiallj  after 
twelve  yeais  have  elapsed,  to  overcome  the  evidence  of  service  derived 
from  the  official  return  of  such  service  made  at  the  time  by  a  sworn 
officer. 

Illegality.     Servije.     Before  Judge  Clark.     Schley  Su- 
perior Court.     May  Term,  1874. 

At  the  August  term,  1866,  of  Schley  county  court,  H.  K. 
Lamb  recovered  a  judgment  against  Seaborn   Dozier  ibr 
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$300  00  principal,  and  $13900  interest  to  date  of  judgment, 
with  accruing  interest.  The  execution  based  on  this  judgment 
was  levied  on  certain  lands  as  the  property  of  the  defendant. 
He  filed  an  affidavit  of  illegality  to  the  effect  that  he  had  never 
been  served,  and  the  papers  were  returned  to  the  superior 
court.  Upon  the  trial  of  the  issue  thus  formed,  the  evidence 
made  this  case :  The  record  showed  personal  service  on  the 
defendant  by  James  J.  Drew,  deputy  sheriff,  of  date  August 
2d,  1860. 

The  defendant  testified  that  he  had  no  recollection  of  hav- 
ing been  served  by  the  sheriff;  that  if  service  had  been  per- 
fected on  him  he  would  have  filed  the  copy  writ  with  his 
papers  and  kept  it  until  the  case  was  decided,  as  such  was  his 
aniform  custom.  That  had  he  received  notice  of  the  suit  he 
would  have  defended  it.  That  he  would  soon  be  seventy-four 
years  old. 

The  defendant's  wife  testified  that  she  knew  the  defendant 
had  never  been  served,  because  when  he  was  sued  he  alway9 
told  her  of  it,  in  order  that  she  might  be  informed  about  his 
business  if  anything  happened  to  him.  That  she  always  took 
the  papers  and  kept  them,  but  that  she  had  never. seen  any 
papers  in  this  case,  nor  heard  the  defendant  say  anything 
about  it. 

The  plaintiff's  attorney  testified  to  having  had  several  con- 
versations with  the  defendant  in  reference  to  the  suit  both  be- 
fore and  afler  judgment,  in  which  the  latter  made  no  claim  of 
never  having  been  served. 

The  jury  found  in  favor  of  the  defendant.  The  plaintiff 
moved  for  a  new  trial  because  the  verdict  was  contrary  to  the 
evidence.  The  motion  was  sustained,  and  the  defendant  ex- 
cepted. 

C.  B.  Hudson;  W.  A.  Hawkins,  by  J.  A.  Ansley,  for 
plaintiff  in  error. 

E.  H.  WoRRiLL ;  M.  J.  Wall  ;  Guerry  &  Son,  for  de- 
fendant. 
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McCay,  Judge. 

It  would  be  very  dangerous  to  the  conclusiveness  of  judg- 
ments if  an  official  return  of  service,  made  by  an  officer  under 
his  official  oath,  could,  after  such  a  lapse  of  time,  be  set  aside 
by  evidence  so  inconclusive  as  was  before  the  jury  in  this  case. 
Indeed,  the  only  evidence  is  that  the  defendant  does  not  re- 
member  being  served.  And  this  is,  doubtless,  true  of  nine 
tenths  of  the  cases  where  there  is  a  judgment  by  default.  It 
would  be  a  strange  thing  if  one  could  remember,  after  tweke 
years,  such  a  thing.  Had  there  l>een  anything  to  call  special 
attention  to  the  debt,  so  tliat  a  suit  on  it  would  have  been 
specially  noticeable,  as  if  there  was  no  such  debt  due,  there 
might  be  something  in  this  want  of  remembrance;  but, there 
seems  to  have  been  no  dispute  about  the  debt,  nothing  to  call 
special  attention  to  a  suit  on  i(.  And,  we  think,  there  wasno 
abuse  of  the  discretion  of  the  judge  in  refusing  the  new  trial. 
The  evidence  was  strongly,  almost  conclusively,  against  the 
verdict. 

Judgment  affirmed. 


Peter  McLaren,  plaintiflTin  error,  vs.  James  A.  Bradford, 

administrator,  defendant  in  error. 

1.  Tn  this  case  it  was  only  necessary  to  show,  prima  faciei  that  debts  in 
due  by  the  deceased  wife  to  authorize  administration  to  be  granted  on 
her  estate,  and  if  the  administrator  positively  testifies  that  there  are 
such  debts,  it  is  sufficient,  and  he  will  not  be  required  to  prodacetlie 
claims  in  court. 

2.  Though  a  party  to  a  cause  of  action  be  an  incompetent  witness  for 
himself  when  the  other  party  thereto  is  dead,  yet  the  administrator  of 
such  deceased  party  may,  in  a  suit  between  himself  and  the  sanriTor, 
introduce  the  latter  as  a  witness. 

3.  On  the  death  of  a  wife  living  apart  from  her  husband  ander  a  deed  of 
separation,  administration  could  be  taken  on  her  estate,  even  before 
the  act  of  December  9th,  1871,  and  the  assets  belonging  thereto  weie 
recoverable  by  the  administrator  from  the  husband  himself  for  the  pitT 
ment  of  her  debts,  unless  such  debts  be  paid  by  the  husband. 
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I.  Whether  the  amoant  agreed  to  be  paid  in  the  deed  and  the  bond  on  a 
breach  of  the  condition  thereof,  was  intended  as  a  penalty  or  as  liqai- 
dated  damages,  is  immaterial  in  this  case.  In  either  view  the  amount 
of  the  verdict  was,  under  the  evidence,  due  and  recoverable.  The 
deed  of  separation  and  the  bond  constituted  but  one  agreement  so  far 
AS  that  question  was  concerned,  and  are  to  be  construed  together,  and 
ander  their  respective  recitals,  and  the  pleadings,  were  both  admissible 
in  evidence. 

>.  When  a  non-resident  of  this  state  dies,  owning  bonds,  obligations,  or 
other  evidences  of  debts,  which  are  in  the  possession  of  a  resident  of 
the  state,  the  ordinary  of  the  county  where  such  person  so  holding  pos- 
session resides,  may  grant  administration  on  the  estate  of  such  dece- 
dent. 

Administrators  and  executors.  Witness.  Husband  and 
^ife.  Evidence.  Before  Judge  Strozer,  Douglierty  Supe- 
rior Court.     April  Terra,  1874. 

For  the  fiicts  of  tliis  case,  see  the  opinion. 

Vason  &  Davis,  for  plaintiff*  in  error. 

Wright  &  Warren,  for  defendant. 

Trippe,  Judge. 

On  the  10th  day  of  March,  1859,  Peter  McLaren,  his  wife, 
Julia,  and  Robert  H.  Green,  as  trustee  for  said  Julia,  execu- 
ted a  deed,  in  which  it  was  provided  that  on  account  of  un- 
happy differences  between  the  said  Peter  and  his  wife,  they 
would  thereafter  live  separate.  As  a  provision  for  the  wife, 
the  said  Peter  conveyed,  by  the  deed,  certain  property  to  the 
trustee  for  the  use  of  the  wife  for  life,  and  also  covenanted  to 
pay  to  the  trustee  for  her,  $1,500  00  annually,  in  quarterly 
installments,  and  that  a  bond  in  the  sum  of  $20,000  00  should 
be  by  him  executed  to  the  trustee,  with  the  condition  that  if 
any  two  consecutive  quarterly  payments  of  said  annuity  should 
not  be  made,  "  then  the  said  sum  of  $20,000  00  should  be  paid 
to  the  wife,  absolutely,  to  be  held  by  her  as  an  absolute  estate 
instead  of  the  annuity  and  the  life  estate  therein  provided  for 
her  support  and  maintenance.'^  On  the  same  day  the  bond 
Vol.  lii.  42. 
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was  given  as  stipulated  for  in  the  deed  of  separation,  and  sUso- 
a  power  of  attorney  or  a  deed  with  autliority  to  the  trustee  to 
sell  the  property  conveye<l  in  the  deed  of  separation,  and  to 
apply  the  proceeds  of  the  sale  to  the  payment  of  the  $20,000, 
on  the  failure  by  the  said  Peter  to  perform  the  condition  of 
the  bond.     Julia  McLaren  died  in  the  state  of  Alabama  in 
1865.     Green,  the  trustee,  also  died.     Bradford,  the  defend- 
ant in  error,  took  out  administration  on  the  estate  of  the  de- 
ceased wife  in  this  state,  but  in  what  county  does  not  appear, 
and  in  1869,  instituted  suit  against  Peter  McLaren  for  the 
$20,000  00,  alleging  that  he  had  never  paid  more  than  the 
first  two  installments  of  said  annuity.    The  defendant  pleaded, 
first,  the  general  issue;  second,  that  on  the  death  of  said  Julia 
all  her  rights  and  choses  in  action  survived  to  him,  withoot 
administration,  and  that  if  he  owed  the  debt,  as  alleged,  it 
was  owing  and  due  to  himself;  third,  an  equitable  plea  that 
there  were  no  debts  due  by  his  deceased  wife,  and  as  the  re- 
covery would  be  for  the  sole  use  of  defendant,  he  prayed  that 
on  the  trial  the  suit  should  be  per|>etually  enjoineil.    A  ver- 
dict was  rendered  for  the  plaintiff*  for  $2,740  00.     The  de- 
fendant asked  for  a  new  trial,  which  was  refused,  and  excep- 
tions to  the  refusal  of  the  new  trial  are  here  for  review. 

1.  One  ground  for  the  motion  is,  that  on  the  trial,  Brad- 
ford, the  administrator,  was  permitted  by  the  court  to*  prove 
that  Julia  McLaren  was  owing  debts  at  her  death.  This  was 
objected  to  by  defendant's  counsel,  it  l>eing  claimed  that  the 
highest  evidence  was  the  debts  themselves.  We  are  not  cer- 
tain that  it  was  incumbent  on  the  plaintiff*  to  prove  affirma- 
tively that  there  were  any  debts.  But  be  that  as  it  may,  the 
witness  testified  as  of  his  own  knowledge  that  attorney's  fees, 
physician's  bills  and  merchant's  accounts  were  owing,  and  the 
amount  of  them.  On  such  an  issue,  it  is  sufficient  to  show 
that  claims  against  the  estate  exist,  and  as  the  creilitors  are 
not  parties,  full  evidence  that  the  claims  are  in  fact  legal  and 
valid  claims,  will  not  be  required. 

2,  3.  Plaintiff*  introduced  the  defendant  as  a  witness,  and 
it  was  objected  by  V\\m8ft\?  \\\«X\i^  ««\x\4  v^at  be  forced  to  teBr 
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tifyf  as  the  wife  and  trustee  were  dead.  To  this  there  is  a 
sufficient  reply  that,  under  the  act  of  1866,  though  a  party 
may  not  be  competent  as  a  witness  for  himself  on  account  of 
the  death  of  the  other  party  to  the  cause  of  action,  the  act 
does  not  disable  the  administrator  of  that  other  party  to  intro- 
duce him  as  a  witness  for  his  intestate. 

4.  It  was  stated  in  the  argument  that  defendant  demurred 
to  the  declaration  on  certain  grounds,  but  neither  the  record 
or  bill  of  exceptions  shows  that  fact,  and  we  do  not  consider 
that  point.  It  was  further  objected  by  the  defendant  that  the 
$20,000  00  was  not  recoverable  as  liquidated  damages,  but 
that  the  provisions  in  reference  thereto  were  to  be  construed 
only  as  a  penalty  in  the  event  that  the  annuity  was  not  paid 
as  agreed  in  the  deeil  of  separation  and  the  bond,  and  was  not 
recoverable  in  tiiis  action,  and  this  was  made  as  an  objection 
to  the  admission  in  evidence  of  the  bond  and  the  other  paper. 
All  of  these  papers  were  executed  at  tiie  same  time;  at  least, 
the  deed  stipulated  that  the  bond  should  be  given;  they  bear 
date  the  same  day,  and  each  of  tiiese  two  refers  to  the  other, 
containing  each  the  same  obligation  as  to  the  payment  of  the 
annuity,  or  on  failure  thereof  to  pay  the  020,000  00,  to  be 
held  by  the  wife,  and,  as  is  stated  in  the  deed,  it  was  to  be  in" 
stead  of  the  annuity  and  the  life  interest  in  the  other  property 
therein  conveyed.  The  declaration  alleges  the  execution  of 
both  the  deed  and  bond,  and  sets  out  the  respective  stipula- 
tions in  both  as  to  the  quarterly  payment  of  the  annuity. 
The  evidence  shows  that  at  the  death  of  the  wife,  a  larger 
sum  than  the  verdict  gives  was  due  of  the  unpaid  amount. 
If,  then,  on  the  breach  of  the  bond,  as  alleged^  the  forfeiture 
recoverable  was  only  as  a  penalty,  and  that  was  the  value  of 
the  unpaid  annuity  at  that  time,  that  would  have  been  greater 
than  the  amount  of  the  verdict.  So  that,  whether  the  amount 
recoverable  was  to  be  ascertained  on  either  basis — that  is,  on 
the  basis  of  the  forfeiture  (so  to  call  it,)  being  a  penalty,  or 
liquidated  damages,  the  defendant  cannot  complain  as  to  the 
imoant  of  the  verdict.  The  deed  and  bond  constitute  but  Qa<^ 
qpreement^  so  &r  as  they  concern  the  paymetit.  oi  \)ci^  ^\iTixv\Vf 
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or  the  forfeiture,  and  are  to  be  taken  together  to  arrive  at  a 
proper  construction  of  either,  and  as  both  were  averred  in  the 
declaration,  they  were  both  admissible  in  evidence  to  support 
the  action.     The  ground  was  also  taken  in  the  motion  for  a 
new  trial,  that  this  suit  could  not  l>e  maintained  by  the  ad- 
ministrator of  the  wife  against  the  husband;  that  he  was  her 
sole  heir-at-law,  and  that,  oh  the  payment  of  her  debts,  he 
was  entitled  to  her  whole  estate,  under  the  law,  as  it  then 
stood,  without  administration.     Granting  this,  it  is  also  true 
that  after  the  seivaration  and  the  provision  for  the  permanent 
support  of  the  wife,  the  husband,  by  section   1750  of  the 
Code,  was  not  liable  for  any  debts  or  contracts  of  the  wife. 
Such  debts  were  her  own  individual  debts,  due  by  her  and 
payable  out  of  her  own  assets.     Certainly  her  creditors  had 
a  claim  on  such  assets  for  their  payment  paramount  to  that  of 
the  husband,  or  any  heir-at-law;  and  the  only  way  the  hus- 
band could  claim  her  estate  as  his,  without  administration, 
was  by  the  payment  of  her  debts.     If  he  failed  to  pay  them, 
and  also  failed  to  take  administration  himself,  the  legal  neces- 
sity of  the  case,  so  far  as  it  concerned  the  |>ayment  of  credit- 
ors, required  that  administration  should  be  taken  by  someone 
else.     Whoever  became  the  legal  representative  of  the  wife*fl 
estate  was  entitled  to  it  to  pay  the  debts,  and  for  that  purpoec 
could  collect  what  was  due  her,  no  matter  by  whom,  even  if 
it  was  a  claim  on  the  husband  himself.     In  no  other  wflf 
could  the  debts  be  forced,  and  creditors  secured. 

5.  Another  point  made  and  taken  in  the  motion  for  a  new 
trial,  was  the  refusal  of  the  court  to  charge  as  requested  hj  . 
defendant,  that  '*if  Julia  McLaren  was  a  resident  of  thestateof 
Alabama  at  the  time  of  her  death,  and  had  no  property  in  the 
county  of  Muscogee,  the  ordinary  had  no  right  to  grant  ad- 
ministration on  her  estate,  and  the  letters  are  void,  and  plain- 
tiff has  no  right  to  recover."  The  record  does  not  show  in 
what  county  the  letters  were  granted.  The  court  chaigcd 
the  substance  of  the  request,  omitting  the  S[>ecification  of  the 
county.  But  adm\t  Uvat  «idniinistration  was  granted  lo  the 
eoanty  of  Muscogee*,  l\\e  itvx^X.^  \\n^  va.  >^!ca&»  oau^uty,  h« 
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held  the  deed  and  bond,  at  least,  by  presumption  of  law, 
they  were  in  his  possession.  They  were  choses  in  action- 
evidences  of  debt — of  value  to  the  estate  of  the  wife.  If  a 
non-resident  of  the  state  dies,  owning  bonds  and  promissory 
notes,  which  are  in  the  possession  of  one  residing  in  a  county 
of  this  state,  such  person  may  be  said  to  have  pro})erty  in 
that  county,  and  under  section  334  of  the  Code,  the  ordinary 
thereof  may  grant  administration  on  his  estate.  Under  the 
view  we  have  taken  of  the  case,  it  is  unnecessary  to  notice 
the  question  of  the  Indiana  divorce,  whetlier  it  was  valid  or 
not,  or  whether  the  evidence  was  improperly  admitted. 
Neither  of  those  points  affect  the  result. 
Judgment  affirmed. 


The  Bane  of  tue  Empire  State,  for  use,  plaintiff  in  orror, 
vs.  Daniel  F.  Booton  et  al.,  defendants  in  error. 

Where  an  appeal  was  entered  without  date  by  an  agent,  and  a  motion 
was  made  to  dismiss  the  same  because  not  entered  within  time,  and 
because  the  agent  had  no  written  authority  to  act  in  the  premises,  upon 
the  hearing  of  such  motion,  the  ex  parte  affidavit  of  such  agent  to  the 
effect  that  he  '*had  instructions  in  writing,  and  authority. to  enter  Euch 
appeal,  and  that  the  writing  was  lost  so  he  could  not  file  it  in  the 
clerk's  office,"  was  inadmissible. 

Appeals.    Principal  and  agent.   Before  Judge  Buchanan. 
Floyd  Superior  Court.     January  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Dabney  &  FoucHE ;  Daniel  S.  Printup,  for  plaintiff 
in  error. 

« 

E.  N.  Broyles,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  to  dismiss  an  appeal  from.  lVv&  ^^i^xyx^:) 
conrt  of  FJoyd  county,  on  the  folloYTing  gcouiA^\ 
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1st.  Because  said  appeal  was  not  entered  within  four  days 
from  the  date  of  tlie  adjournment  of  the  term  of  the  court  in 
which  the  cause  was  originally  tried. 

2d.  Because  said  appeal  was  entered  by  P.  M.  Sheibley, 
agent  for  D.  F.  Booton  and  the  other  defendants^  without  any 
written  authority. 

3d.  Because  there  was  no  legal  appeal  bond  in  said  cause, 
the  original  bond  on  the  minutes  of  the  county  court  being 
signed  thus: 

"  P.  M.  Sheibley,  agent  for  D.  F.  Booton,  John  Harkins.  [L.8.] 
A.  J.  Bearden  and  N.  C.  Napier,  P.  M.  Sheibley.     [l.s.]" 

The  defendant  oflfered  as  evidence  the  aflSdavit  of  P.  M. 
Sheibley,  in  which  Sheibley  deposed  that  he  had  written 
authority  to  enter  an  appeal,  and  the  writing  was  lost,  so  that 
he  could  not  file  it  in  the  clerk's  office.  Plaintiff  objected  to 
this  aflBdavit  being  received  as  evidence;  the  objection  was 
overruled,  and  plaintiff  excepted. 

The  affidavit  of  Sheibley  is  as  follows : 

"I  had  instructions  in. writing  and  authority  to  enter  an 
appeal,  and  the  writing  was  lost,  so  that  I  could  not  file  it  in 
the  clerk's  office.  "  P.  M.  SHEIBLEY. 

"Sworn  to  and  subscribed  July  24th,  1869. 
"  Thomas  J.  Perry,  J.  P." 

The  minutes  of  the  county  court  were  introduced,  and  the 
original  bond  was  without  date,  nor  did  said  minutes  show 
when  said  bond  was  made,  nor  when  the  court  adjourned;  the 
page  preceding  the  one  on  which  the  bond  appeard  was  head- 
ed: "Floyd  County  Court,  November  23d,  1867,"  bat  all 
the  verdicts  and  orders  thereon  were  dated  November  18tb, 
1867.  The  page  on  which  the  bond  was  written  was  without 
date,  except  that  just  preceding  the  bond  was  a  verdict  dated 
November  18th,  1867 ;  on  the  page  following  the  appeal  bond 
were  other  appeal  bonds,  dated  November  26th,  1867. 

E.  N.  Broyles,  of  counsel  for  the  defendant,  Booton,  intro- 
duced the  foUowmg  vrriting : 
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^'  The  Bank  of  Empire  State  vs.  John  Harkins  and 

OTHERS,  Daniel  F.  Booton. 
"Appeal  from  Floyd  County  Court. 

"P.  M.  Slieibley,  as  my  agent,  having  entered  an  appeal  in 
the  above  stated  case,  I  do  hereby  ratify  and  eonfirni  the  act 
of  said  Sheibley  in  entering  an  appeal  in  said  cause,  on  my 
behalf,  and  I  hereby  fully  adopt  his  action  in  that  matter. 

"D.  F.  Booton." 

On  the  back  of  said  paper  was  this  entry :  "  Filed  in  clerk's 
office  superior  court,  this  July  29,  1869. 

"A.  E.  Ross,  Clerk." 

Mr.  Broyles  stated  in  his  place  that  to  the  best  of  his  recol- 
lection the  appeal  was  entered  in  time,  and  he  also  admitted 
that  he  had  always  kept  the  above  copied  ratification  in  his 
possession  and  with  his  papers,  and  also  that  all  the  signatures 
to  said  original  bond  were  in  the  handwriting  of  P.  M, 
Sheibley. 

The  court,  after  argument  had,  refused  to  dismiss  said  ap- 
peal upon  each  of  the  grounds  in  said  motion  taken,  and 
counsel  for  plaintiff  excepted. 

This  court  has  uniformly  recognized  a  v^ery  liberal  rule  in 
sustaining  appeals  when  the  party  appealing  has  shown  a  bona 
fide  intention  to  do  so  within  the  four,  days  allowed  by  law. 
It  has  gone  so  far  as  to  hold  that  where  the  appeal  bond  has 
no  date,  it  will  presume  that  the  clerk  did  his  duty,  and  that 
the  appeal  was  entered  within  the  four  days,  in  the  absence  of 
any  proof  to  the  contrary ;  that  the  a|)peal  bond  is  good  if 
signed  by  the  security  only  :  1  Kelly^s  Reports,  279.  In  this 
case,  it  appears  from  the  record,  that  the  verdict  in  the  county 
court  was  taken  at  the  November  term  thereof,  1867,  by  which  • 
the  plaintiff's  debt  was  pretty  liberally  scaled.  On  the  19th 
day  of  July,  1869,  Booton  filed  his  plea,  under  oath,  that  the 
note  sued  on  had  been  given  in  aid  of  the  rebellion  and  was 
void,  as  provided  by  the  17th  section  of  the  5th  article  of  thft 
constitution  of  1868.     The  affidavit  of  SVievVA^^  \3cva.\.  >aaV^ 
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instructions  in  writing  to  enter  the  appeal,  is  dated  the  24th 
day  of  July,  1869.  The  ratification  by  Booton  of  Sheibley's 
act  in  entering  the  appeal,  is  without  any  date,  but  appears  to 
have  been  filed  in  the  clerk's  office  on  the  27th  day  of  July> 
1869.  When  the  verdict  was  taken  in  1867,  the  constitatioD 
of  1868,  allowing  the  defense  pleaded  by  the  defendant  on  the 
19th  of  July,  1869,  had  not  been  adopted — that  constitatioa 
was  not  adopted  and  ratified  until  July,  1868.  The  appeal 
bond  bears  no  date.  The  affidavit  of  Sheibley  is  dated  in  July, 
1869,  but  does  not  state  that  he  had  authority  in  writing  to  enter 
theappeal  within  the  time  allowed  bylaw,  or  that  he  did  scents 
it  within  that  time.  In  view  of  the  facts  disclosed  in  the  re- 
cord of  this  case,  the  amrt  erred  in  allowing  the  ecjparfe  affi- 
davit of  Sheibley  to  be  received  as  evidence  oyer  the  objectioo 
of  the  plaintifi*.  Sheibley  should  have  been  examined  as  a  wit- 
ness, and  the  plaintiffs  have  had  an  opportunity  to  cross-ex- 
amine him.  We  do  not  direct  the  appeal  to  be  dismissed,  bat 
direct  that  there  shall  be  another  hearing  of  the  motion  to  dis- 
miss it,  in  order  that  the  truth  in  relation  to  the  entering  of 
the  appeal  may  be  ascertained  by  competent  evidence. 
Let  the  judgment  of  the  court  below  be  reversed. 


Clark  &  Cole,  plaintiffs  in   error,  V8.  Miles  G.  Dob- 
bins et  aL,  defendants  in  error. 

A  warehoQseman  and  factor  who,  without  notice  of  any  lien,  makes  td* 
vances  on  cotton  which  was  produced  on  rented  land,  and  stored  wits 
him  by  the  tenant,  has  such  a  qualiBed  property  in,  and  lien  on,  the  cot* 
ton,  as  to  entitle  him  to  reimbursement  for  such  advances  and  pay  ft^ 
proper  charges,  before  the  landlord  can  enforce  his  claim  for  rest 
against  the  cotton,  and  the  rights  of  such  factor  are  also  snperiorto 
the  lien  of  a  merchant  who  sold  commercial  fertilizers  to  the  debtor* 

Warehousemen.  Factors.  Landlord  and  tenant  LicD' 
Before  Judge  HxLii*  Sliding  Superior  Court.  Febmarf 
Term,  1874. 
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This  case  was  submitted  to  the  presiding   judge  without 
the  intervention  of  a  jury.     The  facts  were  briefly  as  follows : 
In  the  year  1872,  George  W,  Grant  rented  from  Dobbins 
a  farm  near  Griflin,  for  which  he  was  to  pay  five  bales  of 
cotton,  averaging  five  hundred  pounds,  rent.     In  the  fall  of 
that  year  Grant  stored  with  Clark  &  Cole,  warehousemen,  in 
his  own  name,  ten  bales  of  cotton,  which  had  been  produced 
on  the  place  rented  from  Dobbins.     He  sold  two  bales  which 
were  accordingly  delivered  to  the  purchaser.     On  the  remain- 
ing eight  bales,  Clark  &  Cole  advanced  from  time  to  time, 
^90  00,  indorsing  the  amounts  on  the  receipts,  and  taking 
op  the  same.     This  action  was  in  accordance  with  the  cus- 
tom prevailing  between  warehousemen  and  planters.     Dob- 
bins, having  received  no  rent,  demanded  of  Clark  &  Cole  his 
five  bales.     The  latter  delivered  to  him  receipts  for  the  five 
bales  with  the  advances  indorsed  thereon.     According  to  the 
testimony  of  Dobbins  he  did  not  notice  the  indorsements  un- 
til he  attempted  to  sell  the  cotton.     He  immediately  demand- 
ed from  Clark  &  Cole  the  cotton.     They  offered  to  deliver 
the  same  to  him  u[)on  the  payment  of  the  amount  of  the  ad- 
vances with  interest.     This  he  declined,  and  forthwitn  sued 
out  his  distress  warrant.     According  to  the  testimony  of  Cole, 
more  than  one  month  previous  to  this  demand,  Dobbins  had 
ascertained  the  weights  of  the  bales  and  the  advances  which 
had  been  made,  making  no  objection  to  the  latter.     The  re- 
ceipts contained  the  stipulation  that  the  cotton  was  subject  to 
the  order  of  the  holder  of  the  same  upon  the  payment  of  ex- 
penses and  all  advances.     At  the  time  the  cotton  was  stored 
and  when  the  advances  were  made,  Clark  &  Cole  had  no 
notice  of  the  claim  of  Dobbins  for  rent,  or  of  the  claim  of  L. 
fi.  Brewer  &  Son  for  guano  furnished. 

L.  R.  Brewer  &  Son  claim  that  in  the  spring  of  1872,  they 
fiimished  Grant  with  guano  and  took  a  lien  on  his  crop;  that 
in  the  &11  of  that  year  they  notified  Clark  &  Cole  that  they 
lield  such  lien  to  which  his  cotton  was  subject,  but  are  una- 
ble to  state  whether  such  notice  was  gvveu  i^tvot  oit  ^v)^^^^^»\^ 
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the  advances ;  that  at  the  time  they  took  such  lien  they  bad 
no  notice  of  the  claim  of  Dobbins  for  rent. 

The  eiglit  bales  of  cotton  were  sold  and  the  proceeds  held 
up  for  distribution^  there  not  being  sufficient  to  satisfy  all  the 
claims. 

The  court  ordered  that  the  charges  of  the  warehousemeD 
for  expenses  be  first  paid,  then  Dobbins,  then  Brewer  &  Soo, 
and  lastly  the  advances  of  Clark  <&  Cole.  To  which  ruling 
the  latter  excepted. 

L.  T.  DoYAL ;  Peeples  &  Howell  ;  Beck  &  BeeeSi 
for  plaintiffs  in  error. 

Speer  &  Stewart;  Boyxton  &  Dismuke,  for  defend- 
ants. 

Trtpfe,  Judge. 

.When  plaintiffs  in  error,  as  warehousemen  and  factors,  re- 
ceived the  cotton  from  Grant  and  made  the  advances  on  it, 
they  had  no  notice  of  the  claim  of  the  landlord  for  rent,  or  of 
Brewer  &  Company,  merchants,  for  fertilizers.  The  question 
is,  did  the  two  last  creditors  have  a  lien  on  the  cotton  whidi 
was  superior  to  the  right  or  claim  of  the  factors.  The  court 
below  held  that  they  did,  and  the  exception  is  to  that  decision. 

Let  it  be  noted  that  the  claim  of  plaintiffs  in  error  is  not 
that  of  factors  who  have  furnished  provisions  or  fertilizere, 
but  for  advances  made  on  cotton  deposited  with  them.  They 
are  the  bailees  of  the  property  on  which  the  advance  was 
made.  In  such  a  case  the  right  of  the  factor  is  that  of  a  pur- 
chaser to  the  extent  of  the  advances  made,  and  he  has  a  special 
property  in  the  thing  or  article  on  which  he  has  advanced  his 
money:  Story  on  Bailment,  sec.  93,  (g.);  Story  on  Agency, 
sees.  34,  111,  112,  134.  He  has  also  a  right  which  he  can 
assert,  if  his  principal  be  dead,  against  the  specialty  creditors: 
Montague  on  Lien,  62;  Russell  on  Factors  and  Brokers,  195. 
And  in  England  it  is  available  against  a  debt  due  the  Crown: 
The  King  ts.  Lee,  6  Pncft, ?»^^, ^^.Y.^.R,\    Section  1976 
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of  the  Code  recognizes  in  terms  the  lien  given  by  the  common 
law  to  factors,  and  they  have  8j)ecial  powers  as  to  the  sale  and 
disposition  of  property  consigned  to  them  which  do  not  attach 
to  either  the  liens  of  landlords  or  of  merchants  supplying 
provisions  or  fertilizers:  Code,  sec.  2085. 

This  court  has  held,  in  Rose  &  Company  vs.  Gray^  40  Geor- 
gia^  166,  and  in  Frazer  vs.  Jackson,  46  Georgia,  621,  that  a 
bona  fide  purchaser  of  property  took  it  discharged  of  the  un- 
foreclosed  statutory  lien  against  a  steamboat,  or  of  the  lien  of 
a  stone  and  marble  cutter.  Why  should  he  not  so  take  it  di- 
vested of  the  lien  of  the  landlord  or  the  merchant,  which  was 
not  foreclosed, and  of  which  he  had  no  notice? 

We  think  there  was  error  in  the  decision  giving  priority  to 
the  liens  of  the  landlord  and  merchant  over  the  right  of  the 
factors  who  made  the  advances  in  tliis  case.  See,  also,  Wilson 
&  Company  vs.  Walker,  46  Georgia,  319. 

Judgment  reversed. 


Jakes  J.  Harper,  ordinary,  plaintiff  in  error,  vs.  The  Com- 

MISSIONEEIS  OF  RoADS  AND  REVENUES   OF  THE  CoUNTY 

OF  Pike,  defendants  in  error. 

1.  A  party  to  an  arbitration  who  appears  before  the  arbitrators  and  takes 
part  in  the  proceedings  without  objection,  cannot  object  to  the  award 
being  made  the  judgment  of  the  court,  under  section  4249  of  the  Code, 
on  the  ground  that  he  did  not  get  ten  days  legal  notice  of  the  time  and 

'  place  of  meeting. 

2.  An  objection  that  an  award  is  contrary  to  the  evidence  is  demurrable 
anless  the  evidence  be  fully  set  forth. 

d«  That  arbitrators  were  not  satisGed  with  certain  receipts,  purporting  to 
be  Fouchers  of  money  paid  by  an  ordinary  in  the  disbursement  of  the 
poor  Bcfiool  fund,  and  treated  them  as  duplicates  of  other  receipts,  it 
Appearing  that  they  were  of  the  same  date  and  amount  signed  by  the 
same  parties,  is,  if  an  error  at  all,  an  error  of  judgment  on  the  facts, 
Aod  it  18  too  late  afler  the  award  is  made,  to  iusist  that  such  receipts 
4!oald  have  been  shown  to  have  all  been  originals,  and  this  is  espe- 
eudly  80  if  the  ordinary  was  aware  of  the  objection  to  the  receipts,  be- 
fore or  daring  the  sittings  of  the  arbitrators,  and  neglected  to  ^x^^'^vc^ 
them. 
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4.  Whilst  it  is  apparent  from  the  record  that  there  was  much  informslity 
in  the  proceedings  of  the  arbitrators  in  this  case,  yet,  as  the  jary  ban 
found,  under  the  evidence,  upon  the  specifications  in  the  objectioiiiy 
that  the  objector  was  present  at  the  sittings  and  took  part  in  them 
without  objection,  and  had  a  fair  opportunity  to  be  fully  heard,  we  do 
not  feel  authorized  to  disturb  the  finding.  If  injustice  has  been  done 
in  the  award,  it  has  been  in  consequence  of  the  compUdnanfs  owa 
neglect. 

ArbitrameDt  aud  award.  Waiver.  Evidence.  Ladis. 
Before  Judge  Hall.  Pike  Superior  Court.  April  Term, 
1874. 

On  December  15th,  1871,  the  Commissioners  of  Roadsaod 
Revenues  of  Pike  county,  representing  the  poor  children  and 
their  teachers,  acting  under  the  advice  and  direction  of  the 
grand  jury,  of  the  one  part,  arid  the  onlinary  of  said  coan^, 
of  the  other  jiart,  subniitted  to  arbitration  the  diflferenoes  ex- 
isting between  tliem  as  to  the  amount  of  funds  in  the  hands  of 
said  ordinary.  On  April  1 1th,  1872,  the  arbitrators  awarded, 
in  favor  of  the  board  of  commissioners,  etc.,  principal,  $462  44, 
and  interest,  $64  74,  as  being  the  balance  due  by  the  ordinwy 
on  the  poor  school  fund.  Objection  was  made  to  said  award's 
being  made  the  judgment  of  the  court  upon  the  following 
grounds : 

1st.  Because  the  defendant  had  no  legal  notice  of  the  time 
and  place  of  the  sitting  of  the  arbitrators. 

2d.  Because  said  arbitrators  declined  to  swear  the  defend- 
ant and  allow  him  to  testify  in  his  own  behalf  to  explain  the 
genuineness  of  certain  receipts  offered  by  him  as  vouchere,<lf 
permit  him  to  be  present  when  his  books  were  examined,  tnd 
said  matters  of  account  were  investigated. 

3d.  Because  said  arbitrators  refused  to  allow  the  reodpto 
offered  by  the  defendant  as  vouchers  to  prove  the  Jegal  dis- 
bursement of  the  poor  school  fund. 

4th.  Because  said  award  was  contrary  to  the  evidence. 

The  court,  on  motion,  struck  the  third  and  fourth  groands 
of  exception,  because  not  accompanied  by  a  brief  of  the  evi- 
dence introduced  before  the  arbitrators^  and  the  defendant  ex- 
cepted. 
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Upon  the  remaining  exceptions  the  evidence  was,  in  brief, 
IS  follows:  The  arbitrators  and  umpire  were  sworn  as  j>rovi- 
ied  by  statute.  This  affidavit  was  delivered  to  the  clerk  of 
the  sui)erior  court,  but  could  not  be  found.  Some  days  before 
the  trial  commenceil,  Charles  F.  Redding,  the  arbitrator  se- 
lected by  the  defendant,  was  asked  by  the  latter  when  they 
should  proceed  to  hear  the  case,  as  he  desired  to  notify  his 
X)unsel.  He  informed  defendant  that  there  would  be  no  coun- 
sel on  the  other  side,  upon  which  the  latter  stated  that  then  he 
HTould  have  none.  After  this,  upon  the  meeting  of  the  arbi- 
trators, the  defendant  was  sent  for.  No  written  notice  of  the 
time  and  place  of  meeting  was  served  upon  him.  The  de- 
fendant ap|>eared  and  produced  the  books  and  vouchers  con- 
taining receipts  and  disbursements  of  the  poor  school  fund. 
He  made  his  statement  and  said  that  he  was  ready  to  be  qual- 
ified to  it.  One  of  the  arbitrators  replied  that  it  was  unneces- 
sary, as  they  would  consider  it  as  made  under  oath.  There 
was  no  refusal  lo  hear  any  statement  offered  by  defendant.  No 
testimony  of  any  kind  offered  was  rejected.  The  plaintiffs 
iatroduced  no  evidence.  The  award  was  made  from  the  books, 
vouchers  and  statement  of  defendant.  The  defendant,  upon 
appearing,  did  not  object  to  proceeding ;  asked  for  no  delay 
or  continuance;  said  something  about  some  absent  witnesses, 
and  mentioned  the  names  of  McDowell,  Pounds  and  others. 
It  was  then  understood  that  he  could  produce  his  witnesses  at 
a  future  time.  There  were  two  or  three  sittings  of  the  arbi- 
trators, of  which  the  defendant  had  notice,  but  the  witnesses 
were  not  produced. 

The  evidence  leaves  it  in  doubt  whether  the  defendant  was 
present  at  any  but  the  first  meeting,  or  whether  he  was  noti- 
fied prior  to  the  day  of  any  one  of  the  meetings. 

The  case  was  jxjnding  several  weeks. 

The  jury  found  in  favor  of  the  award.  The  defendant 
moved  for  a  new  trial  upon  the  following  groun<ls,  to-wit: 

1st.  Because  the  court  erred  in  striking  the  3d  and  4th  ob- 
jections t)  the  award  being  made  the  judgment  of  the  court. 

2d.  Because  the  court  erred  in  admitting  \\\e  «L\N«Lt^  \v\  ^nV 


662  SUPREME  COURT  OF  GEORGIA.      ' 

Harper  vs.  The  Commissioners,  etc.,  of  Pike  county. 

dence,  it  uot  appearing  in  writing  that  the  arbitrators  had  be»i 
sworn. 

3d.  Because  the  court  erred  in  admitting  said  award  in  the 
absenceof  proof  of  written  notice  to  the  defendant  of  the  time 
and  place  of  the  meeting  of  the  arbitrators. 

4th.  Because  the  court  erred  in  refusing  to  charge  that  the 
defendant  should  have  been  notified  of  the  time  and  place  of 
meeting  of  said  arbitrators  at  least  ten  days  previous  thereto, 
and  should  have  received  a  similar  notice  of  every  subsequent . 
meeting ;  and  in  charging  that  if  the  defendant  had  verbal 
notice  of  tlie  time  and  place  of  meeting,  and  appeared  before 
the  arbitrators  without  objection  as  to  notice,  then  the  notice 
was  sufficient,  and  if  the  arbitrators  adjourned  over  from  the 
regular  time  of  meeting,  it  was  tlieirduty  to  give  the  statutory 
notice  of  the  time  and  place  of  meeting,  but  if  the  defendant 
had  verbal  notice  and  appeared  befoi*e  the  arbitrators  without 
objection  as  to  notice,  then  the  notice  was  sufficient. 

5th.  Because  of  newly  discovered  evidence. 

In  support  of  this  last  ground  was  attached  the  affidavit  of 
Charles  F.  Redding,  to  the  effijct  that  he  was  one  of  the  arbi- 
trators ;  that  the  amount  found  against  the  defendant  by  the 
award,  was  reached  by  charging  him  with  the  sum  which  ap- 
peared from  his  books  to  have  gone  into  his  hands,  and  by 
crediting  with  the  various  amounts  shown  to  have  been  paid 
out  by  the  receipts  or  vouchers  produced  by  him;  that  in 
some  instances  the  arbitrators  discovereil  two  receipts,  identi- 
cal in  every  respect,  in  which  cases  they  cre<lited  the  defendant 
with  the  amount  of  one  such  voucher,  regarding  the  other  as 
a  duplicate. 

Also,  an  affidavit  of  another  of  the  arbitrators  to  the  same 
effi?ct. 

Also,  affidavit  of  P.  H.  McDowell,  to  the  effect  that  he  never 
gave  to  the  defendant  any  receipt  except  in  acknowledgment 
of  the  payment  of  money;  that  to  the  best  of  his  recollection 
he  never  gave  duplicate  receipts;  that  he  would  have  so  testi- 
fied had  he  been  sworn  before  the  arbitrators. 
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Also,  affidavit  of  E.  T.  Pound,  to  the  same  effect  as  to  re- 
ceipts given  by  him. 
The  motion  was  overruled  and  defendant  excepted. 

BoYNTON  &  DisMUKE;  J.  D.  Stewart;  E.  W.  Beck, 
for  plaintiff  in  error. 

A.  M.  Speer,  for  defendants. 

McCay,  Judge. 

1.  We  see  no  reason  why  the  law  requiring  ten  days'  notice 
of  the  time  and  place  of  the  sitting  of  arbitrators,  should  not 
be  construe<l  like  the  law  requiring  service  of  a  process.^ 
Even  in  a  regular  suit,  if  the -party  appear,  he  waives  irregu- 
larities in  his  service  :  Code,- section  3335.  And  this  is  a  very 
just  provision.  Why  should  a  party  who  has  appeared  be- 
fore the  arbitrators,  taken  part  in  the  procedings,  presented 
bis  books  and  vouchers,  and  made  his  statement,  not  be  held 
estopped  to  say  he  did  not  have  notice.  He  took  the  chances 
)f  a  decision  in  his  own  favor,  and  he  ought  not,  when  the 
ileoision  is  against  him,  be  'permitted  to  say  he  was  not  noti- 
Sed.  It  is  a  general  rule  of  pleading  and  practice  that  par- 
ties must  take  advantage  of  defects  in  the  proceedings,  be- 
fore any  further  action  on  their  part.  If  they  go  on  as 
:hough  all  were  right,  they  are  held  to  waive  the  defect. 

2.  That  an  award  is  illegal  because  contrary  to  the  testi- 
nony  before  the  arbitrators,  is  plainly  a  question  of  law,  and 
for  the  court  to  decide.  It  is  riot  one  of  the  issues  to  go  be- 
fore a  jury,  and,  therefore,  all  the  facts  necessary  to  deter- 
nine  it,  should  be  set  out  in  the  exceptions,  to-wit:  the 
nrhole  of  the  testimony  taken  before  the  arbitrators. 

3.  Whether  these  receipts  were,  in  fact,  for  proper  pay- 
nents,  was  a  question  for  the  arbitrators  to  decide.  In  a  case 
ike  this  the  officer  who  disburses  public  funds  ought  to  have 
lomething  more  than  loose  receipts  from  men  purporting  to 
lave  claims  on  the  fund.  The  accounts  of  the  teachers,  prop- 
arly  verified,  ought  to  be  on  file,  and  ^rVva\va,  \^  >X\^\fc  "^^^ 
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nothing  before  the  arbitrators  but  the  receipts,  it  would  not 
have  been  illegal  for  them  to  have  refused  to  notice  any  of 
them.  The  evidence  shows  that  the  attention  of  the  plaintiff 
in  error  was  called  to  the  suspicious  circumstances  connected 
with  these  papers,  and  though  he  had  every  opportunity  to 
bring  forward  his  witnesses,  he  failed  to  do  it.  Nor  are  we 
satisfied,  even  now,  by  anything  in  the  record,  that  these  re- 
ceipts are  evidence  of  any  proper  disbursement  of  the  fund. 
That  the  parties  giving  them  will  swear  that  they  never  gave 
receipts  without  getting  money,  is  a  small  matter.  It  should 
appear  that  the  money  was  projierly  paid;  it  should  appear 
not  only  that  the  men  got  the  money,  but  that  they  were  en- 
titled to  it. 

4.  Without  doubt,  this  arbitration  was  conducted  infonn- 
ally,  but  under  the  evidence  on  the  points  in  the  spccificationfl 
that  were  not  stricken  out  by  the  judge,  we  cannot  think  tbe 
finding  of  the  jury  wrong.  If  injustice  has  been  done  to  tbe 
plaintiff  in  error,  it  has  come  from  his  own  negligence  in  not 
having  his  vouchers  properly  sustained,  either  by  the  witnesses 
Avho  gave  them,  or  by  the  other  papers,  to-wit :  the  teachers' 
accounts,  proi>erly  verified  and  audited,  which  ought  to  be  of 
file  somewhere. 

Judgment  affirmed. 


James  Durden  et  al.y  plaintiffs  in  error,  rs.  The  State  of 

GEOitGiA,  defendant  in  error. 

1.  Several  defendantfl  were  indicted  for  riot  and  severed  on  the  trial.  A 
joint  motion  for  a  new  trial  was  made  without  objection  by  the  solicitor 
general: 

Ilehi,  that  although  the  defendants  may  join  in  a  bill  of  exceptions  tolbc 
refusal  of  the  court  to  grant  the  new  trial,  they  cannot  assign  addi* 
tional  errors  in  said  joint  bill  which  were  not  contained  in  themotioOf 
and  which  were  alleged  to  have  been  committed  on  the  respectif* 
trials. 

2.  Upon  a  convicUon  for  riot^  where  the  indictment  alleges  circamstancei 
of  an  aggravated  ualvxi^)  «av^  \\i^  \vx^\^^^\i.^  \.x\ft.<«k  tbie  case  certifies  tbil 
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the  evidence  shows  tlie  same  to  be  true,  tliis  court  will  not  control  the 
decivsion  of  the  judge  in  taxing  the  costs,  under  section  1650  of  the 
Code,  unless  in  a  clear  case  of  error. 

Criminal  law.  Severance.  New  trial.  Costs.  Practice 
in  the  Supreme  Court.  Before  Judge  IIkrsciiel  V.  John- 
son.    Washington  Superior  Court.     March  Term,  1874. 

James  Dunlen,  John  Dunlen  and  Robert  Fisher,  were 
charged  with  tlie  otfense  of  riot.  The  material  portion  of 
the  indictment  was  as  follows:  "On  August  6th,  1873,  actu- 
ated by  a  common  cause  of  quarrel,  did,  in  an  unlawful,  tu- 
multuous and  violent  manner,  commit  an  unlawful  act  of  vio- 
lence, by  surrounding  the  house  of  one  Francis  Yarborough, 
at  the  hour  of  midnight,  (m  the  6th  of  August  aforesaid,  and 
threatening  to  kill  him,  said  Francis  Yarborough,  and  to  do 
other  acts  of  lawless  violence,  contrary,"  etc.  When  the  case 
was  called,  the  defendants  severed  and  the  state  placed  James 
Durden  on  trial.  He  was  convicted.  The  otht^r  two  def(»nd- 
ants  were  tried  together  under  an  agreement  that  their  evi- 
dence was  to  be  admissible,  the  one  for  the  other,  as  if  there 
had  been  a  severance.  They  were  convicted.  A  joint  motion 
for  a  new  trial  was  made  in  behalf  of  all  of  the  defendants, 
witl>put  objcxjtion  by  the  solicitor  general.  .The  only  ground 
material  to  be  set  forth  was  that  the  court  erred  in  tiixinjr  the 
solicitor's  costs  at  $30  00  instead  of  $10  00,  the  offense  charged 
being  a  misdemeanor.  The  motion  was  overruled,  and  the 
defendants  excepted.  To  this  decision  a  joint  bill  of  excep- 
tions was  filed.  The  bill  of  exceptions  also  assigned  errora 
upon  other  rulings  made  in  the  course  of  the  several  trials,  not 
embraced  in  the  motion  for  a  new  trial.  When  the  case  was 
called  in  the  supreme  court,  the  solicitor  general  objected  to 
counsel  for  the  defendants  being  hoard  upon  those  grounds  of 
error  not  embraced  in  the  motion  for  a  new  trial.  This  posi- 
tion was  sustained,  as  appears  from  the  first  head-note. 

It  is  unnccessarv  to  set  forth  the  evidence,  as  it  abundantly 
supported  the  verdicts.     The  court,  in  overruling  the  motion 
for  a  new  trial,  certifies  that  it  had  "rarely  known  a  more 
aggravated  case  of  riot." 
Vol.  ui.  43. 
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Diirden  et  al.  vs.  The  State  of  Georgia. 

Langmade  &  Evans;  H.  D,  Capers,  for  plaintifis  in 
error. 

John  W.  Robinson,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  The  defendants  severed  on  the  trial  and  were  all  convict- 
ed.    Without  objection  on  the  part  of  the  solicitor  general, 
they  made  a  joint  motion  for  a  new  trial.     This  motion  was 
heard  by  the  court  upon  its  merits,  the  grounds  considered, 
and  it  was  regularly  and  formally  overruled.     Wliether  de- 
fendants, who  thus  sever,  liave  the  legal  right  to  make  a  joint 
motion  for  a  new  trial,  over  objection  by  the  state,  is  not  the 
question.     We  see  many  objections  to  such  a  practice.    It 
would  produce  confusion  and  a  mixing  up  in  the  same  niotioix 
of  divers  grounds  arising  on  separate  trials.     Certain  ques- 
tions as  to  organizing  a  jury  on  one  trial,  and  difiPerent  ones 
on  the  same  point  on  the  other  trial,  would  arise,  and  all  would 
have  to  be  considered  together.     Many  other  difSculties  of 
the  same  character  could  be  pointed  out.     But  this  motion  was 
made  jointly,  and  as  no  objection  was  taken  to  it  in  that  form, 
and  judgment  was  regularly  pronounced  upon  it,  the  de%nd- 
ants  should  not  lose  all  right  to  have  their  cases  reviewed  for 
an  irregularity  that  was  not  excepted  to,  and  which  fact  was 
well  known  and  understood  by  all  parties.     As  the  motion 
was  thus  jointly  made  and  determined,  a  joint  bill  of  excep- 
tions will  not  be  dismissed.     But  the  right  does  not  exist  to 
include  in  such  joint  bill  of  exceptions,  additional  errors  which 
were  not  contained  in  the  joint  motion  for  a  new  trial,  and 
when  objection  is  made  to  such  additional  exceptions  thus  as- 
signed, they  will  not  be  considered.     The  evils  that  would 
occur  from  the  practice  of  allowing,  as  a  matter  of  right,  the 
defendants  to  join  in  the  motion  for  new  trial — some  of  whicli 
have  been  pointed  out,  would  be  aggravated  if  the  further 
right  existed  to  assign  new  errors  and  make  new  exceptions 
in  one  bill  for  different  causes  occurring  on  the  different  trials, 
and  which  were  not  conVflAw^A  m  IW  \xiQl\o\i  for  the  new  trial. 
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Darden  et  al.  V8.  The  State  of  Georgia. 

The  waiver  on  tlie  part  of  the  state — so  to  call  it — by  not  ob- 
jecting to  a  joint  motion,  does  not  preclude  it  from  the  right 
to  object  to  introducing  other  points  happening  on  the  differ- 
ent trials  in  this  bill  of  exceptions. 

2.  The  indictment  in  this  case  alleges  circumstances  of  an 
aggravated  nature,  and  the  judge  who  tried  the  case  certifies 
the  same  to  be  true  under  the  evidencre ;  all  of  which  is  cor- 
rol)orated  by  the  testimony  contained  in  the  record.  If  this, 
under  the  old  law,  section  4400,  Code  of  1863,  would  have 
made  the  offense  a  felony,  then  the  1650th  section  of  the  new 
Code  (acts  of  1866,  page  153,)  allows  the  solicitor  general  the 
same  fees  as  if  the  penalty  had  not  been  reduced.  Unless 
there  be  a  clear  case  of  error  in  the  taxing  of  costs  under  that 
section,  by  the  judge  who  tries  the  case,  this  court.will  not  in- 
terfere. The  other  grounds  in  the  motion  for  a  new  trial 
were  not  urged,  and,  as  modified  by  the  judge,  were  not  in- 
sisted upon.  It  is,  therefore,  unnecessary  to  consider  them. 
It  was  admitted  that  the  statements  made  in  the  certificate  of 
the  judge  left  no  error  to  complain  of  so  far  as  those  grounds 
were  concerned. 

Judgment  affirmed. 
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ACCESSORY.     See  Cnminal  Law,  12. 
ACCOMPLICE..   See  Cnminal  Law,  7,  23,  24. 

ACCORD  AND  SATISFACTION. 

A  settlement  of  accoants  between  a  factor  and  his  principal,  the 
principal  giving  his  promissory  notes  for  the  amount  of  the  factor's 
demand,  but  at  the  time  protesting  against  its  fairness,  is  not  au 
estoppel  upon  the  principal  who  gives  the  notes.  Thfe  fairness  or 
legality  of  the  account  is  still  open  to  inquiry,  even  though  no 
fraud  or  mistake,  or  ignorance  of  fact,  is  shown.  But  the  burden 
of  proof  is  upon  the  principal.  The  transaction  is  an  accord  only, 
and  not  satisfaction.     McLendon  vs.  Wilson,  Callaway  S;  Co 41 

ADMINISTRATORS  AND  EXECUTORS. 

1.  If,  pending  an  attachment,  the  defendant  die,  and  his  administra- 
tor be  made  a  party  to  the  proceeding,  with  nothing  more,  and  no 
notice  be  given,  as  provided  by  the  3309th  section  of  the  Code, 
the  administrator  stands  precisely  as  did  the  deceased  defendant. 
He  may  attack  the  validity  of  the  attachment,  and  if  his  objection 
be  goody  the  whole  proceeding  falls.  Ross,  adnVr,  vs,  Edwards, 
adm'x 24 

2.  A  creditor  of  the  intestate,  except  as  provided  in  the  338Gth  sec- 
tion of  the  Code,  cannot  institute  suit  against  the  administrator 
and  the  securities  on  his  bond,  until  he  has  recovered  a  judgment 
against  the  administrator  showing  a  decaslavit,  Henderson  vs. 
Levy,  ord'y^for  use 35 

3.  Where  A,  as  administrator  of  B,  sold  the  land  of  the  estate  to  C, 
taking  his  notes  for  the  purchase  money,  and  giving  bond  for  titles 
when  the  notes  should  be  paid,  and  afierwards  took  from  C  cer* 
tain  negroes  and  other  effects,  the  property  of  C*8  wife  under  a 
trust  deed,  in  part  payment  of  the  notes,  taking  a  bill  of  sale  to 
himself  for  the  negroes  and  accounting  to  the  estate  for  the  amount 
credited  on  the  notes  : 

-fltld,  that  npon  obtaining  a  judgment  upon  the  unpaid  notes  against 
Cf  it  was  the  right  of  A,  as  administrator,  to  file  his  deed  to  the 
land,  under  the  statute,  in  pursuance  of  his  bond  for  titles  to  C, 
and  sell  the  land  for  the  unpaid  purchase  money,  and  that  there  is 
no  eqaity  in  the  trustee  of  the  wife  of  C  to  foUow  \\\e  V.x>\'a.\.  v'^^V' 
erty  misappropriated  by  C,  even  with  the  knowVed^^  ol  \Ai^  ^^- 
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ministrator  of  A,  into  the  land  or  Into  the  estate  of  A,  to  the  in- 
jury of  said  estate.     ArdiSy  trust.,  vs  Smithy  adrnW^  et  cU ...102 

4.  No  person  but  those  interested  in  an  estate  as  heirs  or  creditors, 
have  a  right  to  complain  of  any  informality  in  a  sale  of  the  land  of 
the  estate  so  as  to  set  aside  the  eale.     Ibid. 

5.  Where,  to  a  scire  facias  against  an  administrator  to  revive  a  dor- 
mant judgment  against  his  intestate,  the  administrator  offered  to 
plesid  plene  administravit^  but  the  presiding  judge  announced  that 
this  was  unnecessary,  as  the  effect  of  the  proceeding  would  be 
simply  to  revive  the  dormant  judgment,  and  have  no  effect  opoa 
the  administrator,  and  a  judgment  was  taken  accordingly: 

Held,  that  equity  will,  on  such  proof  being  made,  restrain  the  plain- 
tiff from  using  such  judgment  of  revival  as  evidence  of  assets  in 
the  hands  of  the  administrator,  so  as  to  charge  him  with  a  devas- 
iravit  for  failing  to  pay  it,  in  a  suit  on  the  administration  bond, 
and  this  on  the  ground  that  the  defendant  acted  under  a  mistake, 
being  misled  by  the  presiding  judge.  OUndenuitig,  admW,  vs, 
Ansley  d:  Co W" 

6.  An  executor  to  a  will  made  and  probated  in  Tennessee  may  as- 
sent to  a  devise  of  real  estate  situated  in  this  state,  without  probate 
of  the  will  here.  Whether,  if  there  were  creditors  here,  this  woold 
be  good  against  them  ?  Quasre,  Kerr^  by  next  friend,  et  al.,  vs. 
White,  ex'r,  et  al 362 

7.  Letters  of  administration,  and  certified  copies  thereof,  are  official 
papers  issued  by  an  officer  of  a  state  government,  and  under  act  of 
congress  of  1866,  United  States  statutes  at  large,  volume  14,  page 
141,  are  not  required  to  have  any  stamp.     Cox  vs.  Joties,  admr..»  438 

8.  Where  an  exemplification  of  the  proceedings  of  the  probate  court 
of  a  sister  state  is  offered  in  evidence  in  the  courts  of  this  state, 
our  courts  will  presume  that  the  probate  court  is  a  court  of  record, 
and  the  certificate  of  the  judge  that  he  is  ex  officio  the  clerk,  that 
he  has  no  official  seal,  and  that  he  has  jurisdiction,  under  the  laws 
of  his  state,  of  the  subject  matter,  etc.,  is  a  sufficient  authentica- 
tion of  the  record  under  the  act  of  congress.     Itfid. 

9.  Where  a  policy  of  life  insurance,  issued  on  the  application  of  the 
person  whose  life  is  insured,  is  made  payable  to  his  heirs,  execu- 
tors, administrators  or  assigns,  and  there  is  nothing  in  the  policy 
showing  a  contrary  intent,  the  sum  assured  is,  upon  the  death  of 
such  person,  payable  to  his  legal  representative,  and  is  assets  ia 
the  hands  of  such  representative  for  the  payment  of  debts,  and  for 
distribution  under  the  laws  regulating  the  same.  Bawson  A  Co, 
vs.  Jones,  adrnW ~ -  ^ 

10.  Where  a  bill  isifiled  by  complainants  against  the  administrator 
of  their  father  to  recover  the  interests  of  their  two  brothers,  who 
are  alleged  lo  Viave  A\^^  ^^  *\ii  icAwciTxVj  "  va  his  estate,  and  there 
is  no  charge  aa  tolYie  ag,e^  ol  \Xi^  ^^^%»&^^\).\v{Ca«c^^'«iDA\ime  of 
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their  respective  deaths,  nor  any  reason  set  forth  why  administra- 
tion was  not  had  on  their  estates,  a  demurrer  thereto  was  properly 
sustained.     Tnggle  et  aL  V8,  Tuggle^  cuMx,  et  al 475 

11.  A  will  executed  in  Tennessee  by  a  citizen  of  that  state,  which 
conveys  real  property,  and  which  is  attested  by  only  two  witnesses, 
although  such  attestation  is  sufficient  by  the  laws  of  Tennessee, 
and  it  has  been  admitted  to  probate  there,  cannot  be  offered  for 
probate  in  this  state,  or  pleaded  in  bar  to  prevent  the  grant  of  ad- 
ministration on  laud  belonging  to  the  testator,  situate  in  Georgia. 

Key  V8,  Uarlaikd.  *, 476 

• 

12.  A  will  contained  the  following  clause :  *^  I  direct  all  my  just  debts 
to  be  paid,  and  to  enable  this  to  be  done,  as  well  as  for  the  purpose 
of  managing  and  distributing  my  estate,  my  executors  or  the  sur- 
vivor, Oi'  the  one  that  may  qualify,  are  authorized  to  sell^  exchange 
or  otherwUe  dispose  of,  any  portion  or  all  of  my  estate.'*  Testa- 
tor was  a  cotton  factor,  and  according  to  the  testimony  of  one  wit- 
ness, one  of  the  executors  obtained  monev  for  the  use  and  benefit 
of  the  estate  from  the  defendant,  and  deposited  certain  notes  be- 
longing to  the  estate,  of  no  greater  value  than  the  amount  advanced, 
as  collateral: 

HMj  that  the  notes  so  pledged  cannot  be  recovered  by  the  other  ex- 
ecutor from  the  defendant  who  made  the  advance,  if  the  jury  credit 
the  witness  giving  such  testimony,  and  it  was  for  the  jury  to  decide 
where  the  testimony  was  conflicting.  Bailie^  ex'r,  vs,  Kinchley 
et  al 487 

13.  It  does  not  affect  the  right  of  the  defendant,  that  the  executor 
who  received  the  money  did  not  use  it  for  the  benefit  of  the  estate 
he  represented,  provided  the  money  was  advanced  in  good  faith. 
Ibid. 

14.  Where  an  administrator  liquidates  a  debt  due  by  his  intestate  on 
an  open  account  by  giving  a.promissory  note  therefor  and  signing 
the  same  in  his  representative  character,  the  holder  of  the  note 
may  maintain  an  action  thereon  against  the  administrator  as  such, 
provided  he  will  allege  in  the  declaration,  and  prove  at  the  trial, 
the  consideration  or  account  for  which  the  note  was  given.     Poole 

vs.  Mines ; 600 

15.  If  the  action  be  brought  against  the  administrator  as  an  individ- 
ual, the  pleadings  may  be  amended  by  inserting  his  representative 
character  and  making  the  necessary  averments  showing  that  the 
debt  is  proper.    Ibid. 

16.  In  this  case  it  was  only  necessary  to  show,  prima  facie^  that 
debts  are  due  by  the  deceased  wife  to  authorize  administration  to 
be  granted  on  the  estate,  and  if  the  administrator  positively  testi- 
fies that  there  are  such  debts,  it  is  sufficient,  and  he  will  not  be  re- 
qaired  to  produce  the  claims  in  court.  McLaren  \)s.  BraOirS^Td^ 
adm'r ^"^^ 
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17.  On  the  death  of  a  wife  living  apart  from  her  husbaod  under  a 
deed  of  separatiou,  adrnJnistraiion  could  be  taken  on  her  estate, 
even  before  the  act  of  December  9ih,  1871,  and  the  assets  belong- 
ing thereto  were  recoverable  by  the  administrator  from  the  hus- 
band himself  far  the  payment  of  her  debts,  unless  such  debts  be 
paid  by  the  husband.     Ibid, 

18.  When  a  non-resident  of  this  state  dies,  owning  bands,  oblign* 
tions,  or  other  evidences  of  debts,  which  arerin  the  possession  of 
a  resident  of  the  state,  the  ordinary  of  the  county  where  such  per- 
son 80  holding  possession  resides,  may  grant  adminiciralion  on  the 
estate  of  such  decedent.     Ibid, 

ADVANCEMENT. 

1.  In  1861,  K.  made  his  will,  providing  that  at  bis  death  all  the  prop- 
erty he  should  be  possessed  of  should  be  divided  into  five  shares. 
He  disposed  of  these  shares  to  his  grand-children,  but  provided 
that  their  parents,  his  sons  and  daughters,  should  have  the  use 
and  control  during  their  lives.  In  18-34,  he  delivered  to  his  sons  and 
daughters  certain  parcels  of  land,  valuing  the  land  given  to  each 
at  $8,000  00,  and  taking  wriiten  papers,  duly  sealed  and  witnessed 
from  each,  acknowledging  that  they  had  received  the  property  de- 
scribed "as  part  of  my  portion  of  his'^  (the  father's)  ''estate  un- 
der his  will,  and  which  I  am  to  hold  as  his  will  directs  after  his 
death,  and  which  is  to  be  taken  and  considered  as  a  part  of  my 
portion  directed  to  be  given  me  by  the  will  aforesaid.'*  The 
father  caused  these  papers  to  be  duly  recorded  in  the  record  book 
of  the  clerk's  office  of  the  county  where  the  lands  were  situated. 
In  1860  one  of  the  sons  sold  his  land  to  his  brother,  W.  In  1862, 
W.  sold  his  tract,  as  well  as  that  he  bought  from  his  brother,  to  .1., 
who  bought  without  notice  of  any  defect  in  W.'s  title,  except  the 
constructive  notice  arising  from  the  record  of  the  several  papers 
taken  by  the  father  from  the  son,  and  bjr  him  recorded  at  the  time 
he  delivered  them  the  possession.  The  sons  have  both  died,  one 
leaving  children.     The  father  is  still  living  : 

Heldf  that  as  against  a  purchaser  from  the  son  the  father  is  estopped 
from  setting  up  any  title  to  the  land  inconsistent  with  that  describ- 
ed in  the  written  acknowledgment  taken  by  him  from  the  son,  and 
by  him  put  upon  record.     Keaton^  irustet^  et  al.^  vs.  Jordan ~  800 

2.  J.  got  from  the  son  such  title  and  such  right  to  land  as  is  described 
in  said  papers  so  duly  recorded,  as  belonged  to  the  sons,  accord- 
ing to  the  legal  tenor  and  effect  of  said  papers.     Ibid. 

3.  The  legal  effect  of  the  said  recorded  papers  is  that  the  sons  took 
the  property  described  as  an  advancement,  and  as  their  own  prop- 
erty, with  the  condition  attached  that  they  should  hold  it  subject 
to  the  disposition  their  father  might  make  of  it  by  his  will  and  at 
his  death,  w\ivcVi  couAv\ao\\  ^«a  t^^w^\\^\\\.  to  the  graut  and  void. 
IbicL 
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4.  The  understanding  or  a;ireement,  if  there  was  any  such,  between 
the  father  and  llie  sons,  thai  the  reference  in  the  rect^ipts  or  acknowl- 
edgments to  the  futh«>r'8  will,  was  not  to  the  will,  as  a  will,  but  only 
as  a  paper  dpscribing  the  nature  and  extent  of  their  title  to  the 
property  received,  whatever  might  have  been  its  effect  between 
the  parties,  cannot  affect  a  purchaser  from  the  sons  who  has  a  right 
to  stand  upon  the  legal  effect  of  the  papers,  taken  by  the  father,  as 
the  measure  of  the  sons'  title.     Ibid, 

ALTERATION.    See  Deed,  2. 

AMENDMENT. 

1.  When  there  is  no  process  attached  to  the  declaration,  nor  a  waiver 
thereof,  the  judgment  will  be  set  aside.     lioss  *(•  Son  rs.  Jones...     22 

2.  In  such  a  case,  if  there  has  been  an  acknowledgment  of  Fervice 
without  a  waiver  of  process,  it  is  necessary  to  show  that  the  pro- 
cess was  intended  to  be  waived,  and  that  by  accident  or  mistake 
the  entry  of  such  waiver  was  omitted,  to  entitle  the  plaititiff  to 
supply  such  omission  by  an  amendment  nunc  pro  tunc.     Ibid. 

3.  When  an  action  was  brought  in  the  name  of  A,  on  a  written  ac- 
knowledgment to  him  by  B,  of  the  receipt  of  a  sum  of  money,  and 
B  pleaded  that  the  money  belonged  to  C,  that  A  was  a  mere  agent, 
and  that  he  had  defenses  a^inst  G  : 

Ileldj  that  it  was  not  error  in  the  court  to  permit  the  plaintiff  to 
amend  by  declaring  that  he  sued  for  the  use  of  C.  Bvffington  vs. 
Blackwell 129 

4.  Where  a  count  in  trover,  and  another  in  trespass  vi  et  armis, 
were  added  by  way  of  amendment  to  an  action  on  the  case  against 
a  common  carrier,  for  negligence  in  the  performance  of  his  duty 
as  such  carrier,  and  more  than  four  years  had  elapsed  from  the 
conversion  before  the  filing  of  the  amendment,  the  plea  of  the 
statute  of  limitations  is  a  good  plea  in  bar  to  the  counts  in  trover 
and  trespass.     Palmer  J;  Co,  vs.  The  So.  Ex.  Co 240 

5.  Where  a  bill  is  filed  to  marshal  the  assets  of  an  insolvent  railroad 
company,  and  a  receiver  appointed,  and  the  claims  against  the 
company  are  numerous,  complicated  and  conflicting,  and  they  are 
referred  to  a  master,  who  reports  upon  their  justness,  amount  and 

•priority,  and  on  consideration  of  his  report,  each  case  is  separate- 
ly considered,  a  judgment  of  the  court  is  had  upon  it,  fixing  i's 
amount  and  its  pcioriiy  and  status^  in  reference  to  the  other  claims 
before  the  court,  and  this  being  done,  a  decree  is  taken,  by  con- 
sent of  all  parties,  fixing  their  priorities  and  liens,  and  for  the  sale 
of  the  road,  and  that  the  proceeds  shall  be  brought  in  for  distribu- 
tion, according  to  the  priorities  of  the  several  judgments: 
Heldf  that  on  the  coming  in  of  the  proceeds  of  the  sale,  it  is  too  late 
for  one  of  the  parties,  who  has  presented  his  claim  to  the  auditor 
and  reduced  it  to  judgment  in- the  mannet  «\aX^^)  \.q  xxi^^xVs^^v^ 
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claim  80  as  to  set  up  new  liens  and  new  eqaities  not  presented  to 
the  master  or  to  the  court,  in  its  consideration  of  his  report,  unless 
there  be  a  clear  showing  of  fraud,  mistake  of  fact,  or  newly  dis- 
covered  testimony,  to  explain  the  failure  to  present  the  truth  of 
the  case  at  the  hearing,  when  the  several  claims  and  their  priori* 
ties  were  determined  by  the  courL  Minnehan  &  Hazlehuni  vt. 
B.  and  A,  R.  R.  Co.  et  al 248 

6.  If  the  action  be  brought  against  the  administrator  as  an  individ- 
ual, the  pleadings  maybe  amended  by  inserting  his  representative 
character  and  making  the  necessary  averments  showing  that  the 
debt  is  properly  chargeable  on  the  estate.     Poole  vs.  Uitie^ 500 

7.  Under  this  rule  the  amendment  offered  by  the  plaintiff  was  a 
proper  amendment,  and  should  have  been  allowed.     Ibid. 

8.  Where  an  action  of  complaint  on  open  account  was  instituted,  it 
was  competent  for  the  plaintiff  to  amend  by  adding  a  count,  al- 
leging that  the  defendant  was  indebted  to  him  lor  money  paid  to 
said  defendant  under  a  parol  contract  for  the  purchase  of  certain 
property,  from  the  possession  of  which  he  had  been  ejected  under 
paramount  title  j  that  the  contract  was  consequently  rescinded, 
and  therefore  he  was  entitled  to  recover  the  amount  paid  as  afore- 
said.   McDonald  vs.  Beall -  576 

• 
APPEALS. 

1.  On  the  trial  of  an  appeal  from  the  court  of  ordinary,  in  the  mat- 
ter of  an  application  by  a  ward  for  a  settlement  with  his  guardian, 
the  superior  court  has  the  same  power  to  mould  its  judgment  for 
the  enforcement  of  the  rights  of  the  parlies  as  if  suit  had  been  ori- 
ginally instituted  in  that  court.     Howard  vs,  Barrett 15 

2.  Where  an  appeal  was  entered  without  date  by'  an  agent,  and  a 
motion  was  made  to  dismiss  the  same  because  not  entered  within 
time,  and  because  the  agent  had  no  written  authority  to  act  in  the 
premises,  upon  the  hearing  of  such  motion,  the  ex  parte  affidavit 
of  such  agent  to  the  effect  that  he  ^*  had  instructions  in  writing, 
any  authority  to  enter  such  appeal,  and  that  the  writing  was  lost 
80  he  could  not  file  it  in  the  clerk's  office,''  was  inadmissible. 
Bank  of  Empire  StatCj  for  usej  vs.  Bootonet  al 653 

APPROPRIATION  OF  PAYMENTS. 

Where  A  drew  a  draft  in  favor  of  6  on  X^,  factor  and  commission 
merchant,  undertaking,  in  the  drafr,  to  deliver  to  the  factor  his 
cotton  crop  in  time  to  be  sold,  so  that  the  proceeds  might  be  ap- 
plied to  the  draft  at  its  maturity,  and  the  payee,  to  induce  the  fac- 
tor to  accept,  indorsed  the  draft,  with  intent  to  hold  the  factor 
harmless,  and  A  delivered  his  crop  accordingly,  but  the  factor 
permitted  h\m  to  seW  vVixtl^^ti  ot  vV^  WW^  for  other  purposes,  and 
applied  the  balance  to  VVie  ^^vjm^wX.  ol  vi^\i>A  \>\^\s»i  ^vaNscoi^^  ^ 


INDEX.  675 


previous  date  to  the  indorsed  draft,  which  debts  were  evidenced  by 
acceptances  by  the  factor  of  other  and  previous  drafts  of  the  same 
character  by  A  on  the  factor,  and  which  the  factor  had  accepted 
and  paid,  and  which  exceeded  in  amount  the  value  of  all  the  cot- 
ton of  A : 
ffeidf  that  the  draft  drawn  in  favor  of  B,  and  indorsed  by  him,  was 
an  appropriation  of  the  proceeds  of  the  cotton  afterwards  deliv- 
ered to  the  payment  of  the  same,  and  the  indorser,  6,  would  only 
be  liable  as  surety  to  C,  if  he  or  his  agent  had  notice  that  the  pre- 
vious drafts  of  A,  accepted  by  C,  had  in  them  the  like  ap|>ropria- 
tion,  and  it  was  error  in  the  court  to  charge  the  jury  that  it  made 
DO  difference  whether  B  or  his  agent  had  such  notice  or  not.  Ross 
et  cU.  vs,  Saulsburi/j  Respess  &  Co 379 

ARBITRAMENT  AND  AWARD. 

1.  An  award  of  arbitrators  reduced  to  writing  in  plain,  unambiguous 
terms,  in  the  absence  of  fraud  or  mistake,  cannot  afterwards  be 
shown  by  the  arbitrators  themselves,  or  by  other  parol  evidence, 
to  mean  other  than  what  is  expressed  upon  its  face.  Cobb  &  Dun' 
can  et  al.  vs,  Dortch 548 

2.  A  party  to  an  arbitration  who  appears  before  the  arbitrators  and 
takes  part  in  the  proceedings  without  objection,  cannot  object  to 
the  award  being  made  the  judgment  of  the  court,  under  section 
4249  of  the  Code,  on  the  ground  that  he  did  not  get  ten  days  legal 
notice  of  the  time  and  place  of  meeting.  Harper j  ord^y^  vs. 
CommissWs  of  Roads  and  Rev 660 

8.  An  objection  that  an  award  is  contrary  to  the  evidence  is  demurra- 
ble unless  the  evidence  be  fully  set  forth.     Ibid, 

4.  That  arbitrators  were  not  satisfied  with  certain  receipts,  purport- 
ing to  be  vouchers  of  money  paid  by  an  ordinary  in  the  disburse- 
ment of  the  poor  school  fund,  and  treated  them  as  duplicates  of 
other  receipts,  it  appearing  that  they  were  of  the  same  date  and 
amount,  signed  by  the  same  parties,  is,  if  an  error  at  all,  an  error 
of  judgment  on  the  facts,  and  it  is  too  late,  after  the  award  is  made, 
to  insist  that  such  receipts  could  have  been  shown  to  have  all  been 
originals,  and  this  is  especially  so  if  the  ordinary  was  aware  of  the 
objection  to  the  receipts,  before  or  during  the  sittings  of  the  arbi- 
trators and  neglected  to  explain  them.     Ibid, 

6.  Whilst  it  is  apparent  from  the  record  that  there  was  much  in- 
formality in  the  proceedings  of  the  arbitrators  in  this  case,  yet, 
as  the  jury  have  found,  under  the  evidence,  upon  the  specifica- 
tions in  the  objections,  that  the  objector  was  present  at  the  sittings 
and  took  part  in  them  without  objection,  and  had  a  fair  opportunity 
to  be  fully  heard,  we  do  not  feel  authorized  to  disturb  the  finding. 
If  injustice  has  been  done  in  the  award,  it  has  been  ia  cou&ec^^vv^^ 
of  the  oomplaiaani's  own  neglect.     Ibid. 
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ASSIGNMENT. 

An  assignee  for  the  benefit  of  the  creditors  of  a  bank,  is  not  lia- 
ble for  the  rent  of  a  room  in  wbicli  the  books  of  the  bank  were, 
after  the  assignment,  deposited  by  the  president  of  the  bank,  it  not 
appearing  that  the  assignee  exercised  any  control  over  the  room, 
or  had  any  use  for  said  books.     Gould,  assignee^  vs,  Kerr,  inuL  619 

See  Receiver, 

ATTACHMENT. 

1.  An  attachment  affidavit  to  the  effect  **that  Philetas  H.  Holt,  as 
commissioner  over  Thomas  Taylor,  a  lunatic,  is  indebted,"  etc., 
is  a  proceeding  against  Holt,  individually,  as  the  law  of  Georgia 
recognizes  no  such  oflQcer.     Ross,  adirCr,v9.  Edwards,  adni'x 24 

2.  An  attachment  docs  not  lie  in  this  state  against  a  lunatic  and  his 
committee,  both  non-residents  of  the  state.     I  bid, 

3.  If,  pending  an  attachment,  the  defendant  die,  and  his  adminis- 
trator  be  made  a  party  to  the  proceeding,  with  nothing  more, 
and  no  notice  be  given,  as  provided  by  the  8309th  section  of  the 
Code,  the  administrator  stands  precisely  as  did  the  deceased  de- 
fendant.  He  may  attack  the  validity  of  the  attachment,  and  if 
his  objection  be  good  the  whole  proceeding  faUs.     Ibid. 

4.  An  affidavit  to  the  effect  that  the  defendant  is  indebted  to  the 
plaintiff  for  the  unpaid  purchase  money  on  the  bill  of  particulars 
thereto  annexed  and  marked  exhibit  **a,"  in  the  sum  of  $269  75, 
and  that  said  defendant  is  now  in  possession  of  part  or  all  of  the 
aforesaid  property,  is  insufficient  to  base  an  attachment  thereon, 
under  section  3204  of  the  Code.     Joseph  tfc  Rro,  vs.  Stein ~  332 

5.  Where  the  defendant  has  voluntarily  appeared  and  pleaded,  the 
plaintiff  is  entitled  to  proceed  for  a  verdict  and  general  judgment, 
even  though  the  attachment  has  been  dismissed.     I  bid, 

6.  The  act  of  1873,  in  reference  to  attachments.  Code,  section  329, 

et  seq.,  is  prospective  in  its  operation.     Hart  et  al.  vs,  Bart  et  al.  376 

7.  Whether  the  above  act  requires  that  bond  should  be  given  by  the 
plaintiff  is  by  no  means  clear.  The  better  piactice  would  be  for 
the  judge  to  require  such  bond.     Ibid, 

8.  Can  a  decision  removing  an  attachment  issued  under  said  act  be 
excepted  to?     Qucere,     Ibid. 

9.  When  it  affirmatively  appears  that  a  general^. /a.  has  issued  in  a 
proceeding  by  attachment  only,  it  is  for  the  parly  relying  on  the  judg- 
ment to  show  that  the  attachment  had  become  a  personal  proceed- 
ing in  some  of  the  ways  provided  by  law,  nor  is  it  sufficient  proof 
of  this  to  show  that  the  defendant  in  the  attachment  was  repre- 
sented in  the  case  by  an  attorney.     He  must  be  notified,  or  replevy, 

or  appear  and  make  defense.     Carithers  vs,  Venable 889 

10.  A  sale  under  a  general  execution,  issued  in  an  attachment  pro- 
iug,  without  steps  Uk^u,  «Le<iot^\w%  V^q  vV^  ^XaXxA.^^  \a  m«Jke  the 
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proceeding  a  personal  one,  is  voidi  and  the  purchaser  gets  no  title. 
Ibid. 

ATTORNEY  AND  CLIENT. 
When  the  property  from  which  money  was  raised  by  levy  and  sale 
had  been  claimed  and  the  claim  withdrawn,  and  the  sheriff  tes* 
tified  that  the  chief  creditor,  who  he  understood  represented  all 
the  creditors^  stated  to  him  that  the  fee  of  the  claimant's  attorneys 
was  to  be  paid  out  of  the  proceeds  on  the  condition  of  their  con- 
sent to  the  sale,  and  that  the  property  belonged  to  the  claimant,  it 
was  not  error  in  the  court  to  order  that  a  proper  sum  be  held  sub- 
ject to  atrial  by  jury  as  to  the  claim  of  the  attorneys  for  their  fee. 
Yarhorovgh  et  al.  vs,  Lumpkin,  fheriff,  et  al. 280 

AWARD.     See  Arbitrament  and  Award. 

BANKRUPT. 
1.  Where  the  state  court  has  acquired  jurisdiction  of  a  creditors* 
bill,  and  has  the  assets  of  the  debtor  within  its  custody,  in  the 
bands  of  a  receiver,  and  said  debtor  is  subsequently  ar^judged  to  be 
a  bankrupt,  it  will  not  order  snid  assets  turned  over  to  the  trus- 
tees appointed  by  the  United  States  court  under  the  provisions  of 
the  bankrupt  act,  upon  their  mere  petition.  When  the  United 
States  court  shall  enjoin  the  complainants  in  the  creditors'  bill 
from  proceeding  in  the  state  court  to  have  their  claims  adjudicat-' 
ed,  then  it  would  be  the  duty  of  the  latter  court  to  turn  over  to 
the  trustees  the  assets  in  its  custody,  to  be  administered  by  the 
bankrupt  court.     Freeman  etal.^  ttnistees^  vs.  Fort  et  al 371 

2.'  A  judgment  against  a  party  who  goes  into  bankruptcy  may  be  en- 
forced against  property  on  which  it  has  a  lien  and  which  was  sold 
by  the  defendant  before  the  filing  of  his  application  to  be  adjudg* 
ed  a  bankrupt.     Phillips  vs.  Boiodoin^  adni'x 544 

8.  If  the  judgment  creditor  levy  his  execution  on  such  property, 
which  is  claimed  by  the  purchaser,  and  pending  the  claim  the  cred- 
itor proves  his  debt  in  the  bankrupt  court,  but  before  there  is  any 
dividend  of  the  bankrupt's  assets,  obtains  leave  of  the  court  to 
withdraw  his  prooT  and  claim  for  the  purpose  of  prosecuting  his 
levy  in  the  state  court,  such  proof  and  withdrawal  of  his  debt  do 
not  constitute  a  bar  to  the  assertion  of  his  rights  under  the  levy, 
unless  it  appear  that  the  judgment  had  a  priority  of  lien  on  the 
bankrupts  assets.  Agd  this  is  true,  although  the  defendant  in 
the  judgment  has  received  his  discharge  in  the  bankrupt  court. 
Ibid. 

4.  The  fact  that  the  register  in  bankruptcy,  after  the  withdrawal  of 
such  proof  and  claim,  allowed  to  the  attorneys  of  the  creditor  a 
fee  or  compensation  for  bringing  certain  of  the  assets  of  the  bank- 
ropt  into  the  bankrupt  court,  does  not  affect  the  right  of  the  cred- 
itor in  the  claim  case.    Ibid. 
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6.  Upon  the  trial  of  the  claim  case  the  creditor  has  a  right  to  pat 
in  evidence  an  exemplification  from  the  bankrupt  court,  ahowiog 
his  application  to  withdraw  hid  claim  and  the  proof  thereof,  and 
the  order  granting  the  same.     Ibid. 

6.  Where  a  levy  was  made  upon  personal  property,  and  before  the 
sale  the  property  was,  by  agreement  between  the  plainti^  and  de- 
fendant, placed  in  the  hands  of  a  third  person  to  be  sold  at  private 
sale,  and  before  the  sale  the  defendant  becomes  a  bankrupt,  and 
the  property  is  taken  by  the  assignee  and  sold : 

Held,  that  this  is  such  a  disposition  of  the  levy  as  authorizes  the 

-    plaintiff  in  Ji,  fa.  who  does  not  prove  his  debt  in  bankruptcy,  to 

levy  his  execution  upon  real  estate  upon  which  it  is  a  Hen,  in  the 

hands  of  a  purchaser  from  the  bankrupt  before  the  bankruptcy. 

Winship  vs.  Phillips 698 

7.  That  the  defendant  has  been  adjudged  a  bankrupt,  and  the  prop- 
erty covered  by  the  mortgage  regularly  set  apart  to  him  as  his  ex- 
emption, is  not  a  good  plea  in  bar  to  the  foreclosure  of  said  mort- 
gage, where  it  is  not  alleged  that  the  mortgagee  proved  his  lien  in 
the  bankrupt  court,  or  that  the  assignee  has  interfered  in  any  man- 
ner with  the  mortgage,  under  the  provisions  of  the  20th  section  of 
the  bankrupt  act.     Cumming  vs.  Clegg 605 

BANKS. 

1.  The  relation  between  a  bank  and  its  depositors,  so  far  as  it  con- 
cerns the  liability  of  the  former  to  the  latter  for  deposits  made  io 
November,  1861,  and  February,  1862,  is  controlled  by  the  ordi- 
nance of  1865.     Ga.  R.  R.  and  B.  Co.  vs.  Dahney,  adnCr »  h\h 

2.  If  the  court  distinctly  so  charges  the  jury,  it  is  noi  a  ground  for  a 
new  trial,  that  the  court  further  stated  **  that  were  it  not  for  the 
ordinance,  then  the  common  law  principles  applicable  to  deposits 
would  control,  and  the  bank  would  have  to  pay  the  full  amount 
deposited."  .  For  this  addition  to  the  charge,  whether  correct  or 
not,  could  not,  under  the  whole  charge,  have  injured  the  defend- 
ant.   Ibid. 

3.  A  notice  given  in  1862,  by  a  bank  t6  its  deposiCors,  to  withdraw 
their  deposits,  though  repeated  in  February,  1864,  with  the  further 
notice,  that  on  failing  to  withdraw,  the  deposits  would  be  sealed 
up  in  packages  and  held  at  their  risk,  without  proof  of  any  further 
action  on  the  part  either  of  the  bank  or  its  customers,  in  relatioa 
to  such  deposits,  does  not,  in  law,  discharge  the  bank  from  all  lia- 
bility, under  the  ordinance  of  1865,  on  acccunt  of  the  total  failure 
of  Confederate  money.  Such  facts  are  proper  for  the  considera- 
tion of  the  jury  in  adjusting  the  equities  between  the  parties.  Ibid, 

See  Corporations^  2,  5. 

BILLS  OF  EXCHANGE.    See  Negotiable  Instruments. 
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BILL  OF  EXCEPTIONS. 

Jackson  was  charged  with  the  ofTense  of  murder,  as  principal  in  the 
second  degree.  Upon  his  trial,  the  record  of  the  conviction  of 
Martin,  the  principal  in  the  first  degree,  was  introduced  in  evi- 
dence. A  motion  for  a  nev  trial  was  then  pending  in  behalf  of 
Martin.  Jackson  was  convicted.  Martin  secured  a  new  trial  and 
was  acquitted.  The  use  of  the  record  of  his  conviction  was  made 
a  ground  of  a  motion  for  a  new  trial  in  the  case  of  Jackson.  Pend- 
ing the  consideration  of  this  motion,  counsel  for  movant,  appoint- 
ed by  the  court,  without  his  knowledge  or  consent,  withdrew  the 
same,  and  abandoned  his  case.  Subsequently,  aAer  the  adjourn* 
ment  of  the  term  of  court  at  which  Jackson  was  tried,  other  coun- 
sel renewed  the  motion.  The  judge  refused  to  consider  it.  A  bill 
of  exceptions  was  presented  to  him,  which  he  refused  to  certify, 
and  the  writ  of  mandamus  is  prayed  for : 

HMj  that  the  facts  above  stated  present  such  an  extraordinary  case 
as  required  the  judge,  under  section  3721  of  the  Code,  to  entertain 
the  motion,  and  to  certify  the  bill  of  exceptions  to  his  decision 
thereon.     JacksoUy  reVr,  vs.  Clarke  judge^respH 53 

BONDS. 

1.  The  holder  of  bonds  or  negotiable  notes  issued  to  him  by  a  (own, 
tinder  a  law  authorizing  the  issue,  is  not  bound  to  see  that  all  the 
details  provided  by  the  act  authorizing  the  issue  have  been  duly 
complied  with  by  the  corporate  authorities.     Danielly  et  al.  vs. 

.    Cmbaniss  et  al 211 

2.  In  a  suit  on  a  bond  where  the  breach  is  alleged  with  sufficient  cer- 
tainty to  form  an  issue,  the  declaration  is  not  demurrable.     Cohh 

S:  Duncan  et  al.  vs.  Dortch 648 

3.  Bonds  issued  by*a  municipal  corporation  having  lawful  authority 
to  issue  such  instruments,  are,  in  the  haqds  of  innocent  purchas- 
ers, binding,  notwithstanding  irregularity  or  fraud  in  the  manner 
in  which  they  were  placed  upon  the  market.  Black  et  al.  vs.  Co- 
hen et  al.;  Shorter  et  al.  vs.  Mayor  and  C.  of  Rome 621 

4.  Power  vested  in  a  municipal  corporation  to  make  all  contracts 
which  it  might  deem  necessary  for  the  welfare  of  said  city,  in- 
clades  the  anthority  to  issue  bonds.     Ibid, 

6.  Certificates  of  indebtedness  issued  by  a  municipal  corporation, 
receivable  in  payment  of  public  duties,  are  binding  upon  the  city, 
TiotwithstAnding  the  fact  that  such  act  was  in  violation  of  a  penal 
law.     Ibid. 

6.  Where  bonds  are  issued  by  a  municipal  corporation  to  redeem  a 
corrency  binding  on  the  city,  it  was  competent  for  the  general  as- 
sembly to  ratify  such  issuing.    Ibid, 

BONDS  FOR  TITLES.    See  Warranty,  4. 

BRIDGES.    See  Roads  and  Bridges. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  By  the  charter  and  by-laws  of  a  loan  and  building  association,  it 
was,  in  substance,  provided  that  there  should  be  two  thousand 
shares ;  that  no   one  stockholder  should  own   more  than    thirty 
shares ;  that  each  share  should  pay  $1  00  at  each  monthly  meet- 
ing ;  that  the  moneys  paid  at  each  meeting  should  be  sold  to  the 
highest  bidder  as  an  advance  to  such  bidder  upon  his  ultimate  in- 
terest ;  thrtt  the  co'iipiny  should  wind  up  when  each  share,  under 
the  workings  of  the  a?8ocialion,  should  be  worth  *200  00,  or  whea 
each  member  had  purchased  an  advance  on  his  stock  ;  that  any 
member  advanced  should  give  a  note  with  a  mortgage  for  the  ulti- 
mate assumed  value  of  his  stock  and  assign  his  stock  to  the  asso- 
ciation as  collateral  security  ;  that  each  stockholder  who  got  an 
advance  should  pay  $1  00  extra  on  each  advanced  share  as  inter- 
est;  that  for  any  default  in  the  payment  of  dues,  '*as  often  as  the 
same  may  be  payable,  he   shall  forfeit  the  additional  sum  of  ten 
cents  for  every  such  failure,  and  for  every  dollar  thus  unpaid  ;" 
that  if  any  shareholder  should  be  in  default  for  three  months,  the 
association  might  proceed  at  law  to  collect  the  amount  due  froia 
him.     It  was  further  provided,  in  substance,  that  the  sum  to  be 
collected  was  such  a  sum  as,  at  the  rate  of  advances  at  the  last 
monthly  meeting,  would,  if  put  up  for  sale,  have  brought  to  the 
company  the  same  interest  the  defaulter  was  paying,  (in  no  case 
tD  be  less  than  the  net  amount  received  by  him,)  together  with  all* 
other  payments,  moneys  and  expenses  due  to  the  assojialion  by 
such  stockholder: 

Ilehlf  that  under  these  rules  and  regulations,  the  association  is  en- 
titled to  a  judgment  for  such  an  amount  as  will  place  it  in  the  same 
situation  as  though  there  had  been  no  default,  and  thai  when  such 
judgment  is  paid,  the  defaulter  is  no  longer  such,  but  holds  his 
stock  as  a  non-advai»ced  member.  Ocmulgee  B.  ik  L,  Associa- 
tion vs.  Thomson 427 

2.  This  amount  for  each  share  is  to  be  ascertained  by  deducting  from 
$200  00  (the  ultimate  assumed  value,)  such  a  per  cent,  of  the  same, 
as  advances  were  sold  or  allotted  to  members  at  the  last  regular 
monthly  meeting  next  before  the  judgment,  and  adding  to  this  the 
dues  on  such  share  for  each  default  up  to  such  meeting,  and  any 
fines  that  may  be  due  for  such  default,  provided  the  fi^ies  be  not 
so  grossly  rn  excess  of  the  real  loss  by  the  default  as  to  be  penal- 
ties and  not  a  fair  measure  of  damages.     The  real  damages  to  the 
association,  paused  by  the  failure  of  the  defaulter  to  pay  prompt- 
ly bis  $2  00  per  month  on  each  ^har^,  is  luje.asured  by  the  interest 
the  association  would   have  mad.e  Qu  such  .$2  ^t  together  with 
what  it  would  have  made  by  the  sale  of  such  $2  00  at  the  then 
rate,  over  and  a)>ove  what  it  could  ndvr  make  by  Us  sale  at  t\^'enty- 
three  per  cent.     Ibid. 
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3.  Tlie  law  will  not  enforce  the  fines  as  such,  because  it  is  a  settled 
rule  that  penalties  agreed  upon  for  a  breach  of  contract  are  illegal. 
Butf  as  in  this  case,  the  penalty  of  ten  per  cent,  on  the  dollar  fcr 
each  default,  if  fairly  construed,  is  assessable,  under  the  by-laws, 
but  once  for  each  default,  upon  the  regular  dues  for  that  month, 
and  not  ten  per  cent,  upon  the  whole  amount  of  the  dues  then 
unpaid,  and  as  such  a  fine  will  be  only  slightly  in  excess  of  the 
real  damages,  we  are  of  the  opinion  that  the  fine  fixed  by  the 
by'Iaws,  so  construed,  is  recoverable  as  stipulated  damages.    Ibid, 

4.  In  this  case  the  defendant  had  purchased  an  advance  bn  thirty 
shares.  He  was  due  to  the  association  $49  00  on  its  books  ;  how, 
it  does  not  appear.  In  October,  1872,  he  failed  to  pav  his  dues, 
and  continued  to  fail.  In  November,  1878,  the  association  agreed 
to  wind  up  at  $154  00,  the  then  value  of  its  stock,  and  has  done  no 
business  since.  At  such  last  meeting  the  premium  upon  advances 
was  twenty-three  per  cent.,  and  the  amount  the  plaintiff  was  enti- 
tled to  recover  was  as  follows  : 

$200  00,  less  twenty- three  per  cent $154  00 

Fourteen  months'  dues,  at  $2  00  each,     28  00 

Fourteen  fines,  (ten  per  cent,  on  $2  00,)     2  80 


.    $184  80 

$5,544  00 

49  00 

4  90 


In  all  for  each  share, 

For  thirty  shares,'  thid  will  amount  to — 

Thirty  times  $184  80  or 

To  this  add  book  account, 

And  fine  for  that, 

The  gross  amount  due, $5,597  90 

But  as  the  association  has  quit  business,  the  defendant  is  entitled 
to  a  credit  of  the  agreed  value  of  his  stock,  to-wit:  thirty  shares,  at 
$154  00  per  share,  amounting  to  $4,625  00.  So  that  the  amount 
which  the  plaintiff  is  really  entitled  to  recover  is,  taking  off  this 
credit,  only  $977  90,  with  legal  interest  from  the  date  of  the  last 
regular  meeting  in  November,  1873.    Ibid. 

CARRIERS. 

When,  in  an  action  against  the  Southern  Express  Company  as  a  com- 
mon carrier,  it  appeared  that  goods  had  been  delivered  to  the 
Adams  Express  Company  in  New  York,  and  by  it  delivered  to  the 
Southern  Express  Company  at  Savannah,  to  be  transported  to  Co- 
lumbus, and  that  the  goods  were  lost  on  their  way  from  Savannah 
to  Columbus,  whilst  in  the  custody  of  the  Southern  Express  Com- 
pany, and  there  was  no  proof  as  to  the  terms  on  which  the  Adams 
Express  Company  or  the  Southern  Express  Company  received 
them : 

Hdd,  that  in  the  absence  of  any  proof  to  the  contrary,  the  Southern 
Express  Company  should  be  presumed  to  have  received  them  for 
Vol.  ui.  44. 
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transportation  to  the  owner  under  each  obligations  as  to  diligence, 
etCt  as  the  law  imposes  on  common  carriers,  who  do  not,  by  con- 
tract, limit  their  liability.     So,  Ex.  Co.  vs.  Urquhart  Jh  Chapman^  142 
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CHARGE  OF  COURT. 

1.  When  a  judge  refuses  to  make  a  charge  on  the  ground  that  there 
is  no  evidence  to  support  it,  and  then  adds,  if  the  jury  believe 
there  is  such  evidence,  then  I  so  charge.  Such  a  charge  is  im- 
proper, but  the  party  in  whose  favor  it  is  made  cannot  complain 

of  it.     Verdellvs.  Ketchiim 134 

2.  When  there  are  several  written  requests  to  charge  the  jury,  and 
the  same  principle  of  law  is  involved  in  each,  and  the  judge  gives 
one  of  the  requests  in  charge,  it  is  not  error  to  refuse  the  others. 
Hammack  vs.  The  State 897 

8.  A  charge  on  an  irrelevant  point  is  not  such  error  as  to  require  the 
verdict  to  be  set  aside,  provided  the  court,  in  connection  with  such 
charge,  and  in  addition  thereto,  give  the  correct  rule  of  law,  and 
one  which  is,  in  fact,  applicable  to  the  case  under  the  evidence. 
BasSf  ex'x,  vs.  Bass,  adni'x^  et  al 531 

4.  If  the  court  charged  the  jury  that  if  the  arrangement  between  the 
parties  was  such  as  was  disclosed  by  the  witnesses  in  their  lesti* 
mony,  then  they  were  partners ;  and  if  such  was  the  legal  effect  of 
the  evidence,  the  verdict  will  not  be  set  aside  on  that  ground.  Hoh 
ifieldik  Co.  vs.  White,  ex'x -  667 

5.  It  is  error  to  charge  upon  a  point  in  reference  to  which  there  is 
no  testimony.     Fishel  vs.  Lockard  &  Ireland 632 

6.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  of  ejectment, 
where  the  defendant  relies  on  a  title  by  prescription,  to  neglect  to 
charge  the  jury,  that  in  making  up  the  seven  ^ears  possession  they 
could  not  count  the  time  the  locality  was  occupied  by  the  federal 
army  and  the  courts  were  closed,  no  evidence  having  been  adduced 
upon  that  subject  and  no  request  made  for  such  a  charge.  Payne 
vs.  Blackshear 687 

CLAIM. 

r.  A,  the  agent  of  B,  having  in  hand  certain  money  belonging  to  B, 
deposited  it  in  bank  to  his  own  credit,  he  having  'already  a  credit 
there  to  himself,  whereupon  a  creditor  of  A  garnished  the  bank. 
B  filed  a  claim  affidavit  and  bond  under  the  act  of  1871,  Code,  sec- 
tions 3541,  8543,  and  his  money  was  paid  to  him  oo  A's  check.   A 
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dissolved  the  garnishment  in  the  usual  mode,  and  got  the  balance 
on  his  own  check  : 
Held,  that  B  might  assert  his  right  to  the  money  in  this  way.     Spain, 
adrn'r,  vs.  Beach  &  Son;  Beach  ds  Son  vs.  Spain,  adrnW 494 

2.  The  claim  affidavit  was  a  sufficient  traverse  of  the  garnishee's  an- 
swer, which  merely  set  forth  A's  account,  and  that  the  money  had 
been  paid  out  after  the  filing  of  the  claim,  and  after  A's  dissola- 

'   tion  of  the  garnishment.     Ibid, 

3.  The  plaintiff  in  the  garnishment  proceedings  had  no  right,  after 
a  finding  by  the  jury  for  B  on  the  claim,  to  any  judgment  on  B*s 
bond.  His  remedy  for  the  balance  of  the  money  was  by  a  judg- 
ment against  A  and  the  security  on  his  bond  to  dissolve  the  gar- 
nishment.    Ibid, 

4.  If  the  judgment  creditor  levy  his  execution  on  property  which 
is  claimed  by  a  purchaser,  and  pending  the  claim  the  creditor 
proves  his  debt  in  the  bankrupt  court,  but  before  there  is  any 
dividend  of  the  bankrupt's  assets,  obtains  leave  of  the  court  to 
withdraw  his  proof  and  claim  for  the  purpose  of  prosecuting  his 
levy  in  the  state  court,  such  proof  and  withdrawal  of  his  debt  do 
not  constitute  a  bar  to  the  assertion  of  his  rights  under  the  levy, 
unless  it  appear  that  the  judgment  had  a  priority  of  lien  on  the 
bankrupt's  assets.  And  this  is  true,  although  the  defendant  in 
the  judgment  has  received  his  discharge  in  the  bankrupt  court. 
Phillips  vs,  Bowdoin,  adni' X 545 

5.  The  fact. that  the  register  in  bankruptcy,  after  the  withdrawal  of 
such  proof  and  claim,  allowed  to  the  attorneys  of  the  creditor  a 
fee  or  compensation  for  bringing  certain  of  the  assets  of  the  bank- 
rupt into  the  bankrupt  court,  does  not  affect  the  rights  of  the  cred- 
itor in  the  claim  case.     Ibid, 

6.  Upon  the  trial  of  the  claim  case  the  creditor  has  the  right  to  put 
in  evidence  an  exemplification  from  the  bankrupt  court,  showing 
his  application  to  withdraw  his  claim  and  the  proof  thereof,  and 
the  order  granting  the  same.     Ibid, 

7.  When,  after  a  verdict  in  a  claim  case  finding  certain  real  estate 
subject  to  a  mortgage,  the  property  was  sold  to  satisfy  the  mort- 
gage^./a.,  it  is  the  duty  of  the  sheriff  to  put  the  purchaser  in 
possession.  And  to  do  so  he  may  turn  out  the  claimant  and  his 
lessees  or  tenants,  and  this  even  though  said  claimant  was  a  pur- 
chaser from  the  mortgagor  h^iot^  judgment  of  foreclosure.     Rival 

vs.  Gallaghe'', 630 

CONFEDERATE  MONEY.    See  Guardian  and  Ward,  8. 

CONSTITUTIONAL  LAW. 

1.  Where  an  act  was  passed  by  both  branches  of  the  legislature,  and 
waa  in  fact  transmitted  to  the  governor  more  that  five  days  before 
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the  adjournment,  and  the  governor  failed  either  to  approve  or  to 
veto  it,  or  even  to  enter  upon  it  the  day  of  its  receipt  by  him.  or  to 
transmit  it  to  the  office  of  the  secretary  of  state,  and  the  same 
legislature,  at  a  subsequent  session,  afler  investigation  of  the  facts 
by  a  committee^  declared  the  act  to  have  been  duly  presented,  and 
to  have  become  a  law,  and  ordered  that  it  should  be  transmitted  to 
the  secretary  of  state: 
Heldf  that  it  is  the  duty  of  the  courts  to  treat  the  act  as  a  law,  prop- 
erly passed  and  authenticated  under  the  constitution.  DanitUy 
et  al,  V8,  CabanUstt  al 211 

2.  The  act  of  February  17th,  1874,  authorising  the  mayor  and  coun- 
cil of  the  city  of  Rome  to  require  the  registration  of,  and  to  assess 
and  collect  a  license  fee  from  all  persons,  firms,  companies  and 
corporations,  engaged  in  any  business,  trade,  calling  or  profession 
within  the  coporate  limits  of  the  city,  is  not  unconstitutional.  The 
Mayor  and  C.  of  Rome  vs,  McWilliama  Jb  Co,  et  al 251 

8.  Nor  are  the  ordinances  of  the  city  passed  in  pursuance  thereof, 
illegal  or  void,  provided  they  do  not  assess  such  license  fee  oa 
those  who,  by  express  legislation,  are  not  subject  to  the  same ;  and, 
provided,  it  is  limited  to  such  business,  trades,  callings  or  profes- 
sions, as  are  fixed  and  regular,  and  dependent  on  the  public  for 
patronage  and  support ;  or  provided  it  does  not  extend  to  those 
pursuits  or  occupations  which  require  only  manuallabor;  and  pro- 
vided, further,  that  not  more  than  one  such  fee  is  required  of  any 
firm,  or  the  persons  composing  the  firm,  which  is  engaged  in  any 
business  liable  to  pay  the  same.     Ibid. 

4.  The  power  of  the  mayor  and  council  to  assess  and  collect  the 
license  fee,  is  not  limited  to  such  business,  trades,  callings  or  pro- 
fessions, as  are  specified  in  the  2d,  3d  and  4th  paragraphs  of  the 
first  section  of  said  act,  but  under  the  first  and  fifth  paragraphs 
thereof  they  may  collect  the  same  from  all  who  come  within  the 
rule  as  stated  in  the  preceding  note  of  this  syllabus.     Ibid, 

5.  The  first  section  of  the  act  giving  authority  to  the  mayor  and 
council  to  levy  a  tax  noi  exceeding  one  per  cent,  on  the  gross 
sales  made  by  registered  persons,  firms,  etc  ,  is  not  in  violation 
of  the  last  clause  of  the  27th  section  of  the  first  article  of  the  con- 
stitution of  this  state,  nor  is  the  ordinance  illegal  and  void  which 
assesses  a  tax  of  one- half  of  one  per  cent,  on  such  sales,  and  allows 
a  deduction  from  the  sales  of  the  amount  of  stock  on  which  a  tax 
has  been  levied.     Ibid. 

6.  It  is  not  in  violation  of  that  clause  of  the  constitution  which  re- 
quires civil  suits  to  be  tried  in  the  county  of  the  residence  of  the 
defendant,  for  the  general  assembly  to  preset  ibe  by  law  that  suits 
against  railroad  companies  may  be  brought  and  tried  in  the  county 
where  the  injury  has  been  done,  or  where  a  contract  has  been  made 

or  is  to  be  performed.     Ga,  i?.  /?.  dt  B.  Co,  V3,  Oaks 41<> 
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7.  Where  the  title  of  an  act  specifies  some  of  the  objects  for  which  it 
was  passed  and  contains  the  general  expression,  *'and  for  other 
purpose^/'  portions  of  the  act  not  especially  indicated  in  the  title 
are  nevertheless  valid.     Black  et  oL  va.  Cohen  et  al. ;  Shorter  et 

aL  vs.  Mayor  and  C.  of  Rome  et  al 621 

8.  Where  the  subject  matter  of  legislation  is  the  subscription  to  stock 
of  railroad  companies  bjra  raanieipal  corporation,  the  fact  that  an 
act  and  an  amendment  thereto,  authorize  the  subscription  by  said 
corporation  to  the  stock  of  two  or  more  railroads,  does  not  render 
them  unconstitutional  as  referring  to  more  than  one  subject  mat- 
ter.    Ibid, 

CONTEMPT.    See  Executions,  6. 

CONTINUANCE. 

1.  It  was  not  error  to  refuse  a  continuance  on  the  ground  of  sur- 
prise, since  the  amendment,  instead  of  evading  the  plea,  only  made 
it  the  more  legitimate,  and  was  no  ground  for  surprise.  BvJJing' 
ton  vs.  Blackwell 129 

j2.  A  motion  was  made  for  a  continuance  on  the  ground  of  the  ab- 
sence of  two  witnesses  who  had  been  subpoenaed  ;  there  had 
been  no  call  of  the  witnesses,  and  on  the  call  being  ordered  by  the 
judge,  one  of  them  came  into  court.  The  judge  announced  that 
the  court  would  continue  the  ensuing  week,  and  tendered  the  mov- 
ant an  officer  with  an  order  to  send  and  bring  the  absent  witness 
into  court,  which  was  declined  by  defendant : 

Held,  that  it  should  clearly  appear  that  the  offer  of  the  court  would 
have  been  of  no  avail  to  the  defendant  before  the  verdict  should 
be  set  aside  on  the  ground  of  the  refusal  of  the  continuance.  Mc- 
liaevs.  The  State 291 

3.  Where  a  continuance  is  asked  on  account  of  the  absence  of  the 
defendant  for  providential  cause,  the  facts  must  be  made  to  appear 
to  the  court  by  affidavit  or  other  competent  evidence.  A  letter 
from  the  defendaut  to  his  counsel,  and  his  declarations  to  third 
persons  are  not  sufficient.     Peacock  va.  Usry 853 

4.  Where  a  claimant  showed  by  an  exemplification  of  the  record  of 
the  suit  in  whicbthe  judgment  was  obtained  upon  which  the  exe- 
cution was  based,  that  the  defendant  therein  had  not  been  served, 
it  was  not  error  in  the  court  to  refuse  a  continuance  upon  the  ap- 
plication of  the  plaintiff^  in  execution  to  allow  him  to  show  to  the 
contrary.  The  only  tribunal  in  which  such  evidence  could  benefit 
him  would  be  the  court  rendering  the  judgment,  where  the  record 
could  alone  be  perfected.     Aycockvs.  Turner 591 

CONTRACTS. 
1.  Where,  in  the  year  1860,  subscription  was  made  to  the  stock  of  a 
railroad  company,  subject  to  such  future  calls  as  might  be  made 
by4he  directors,  and  such  calls  were  made  after  June  1st,  1865 : 
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Heldf  that  the  right  of  action  for  the  amoonta  dae  under  each  calls 
did  not  accrue  until  after  June  Ist,  1865,  and  therefore  suits  brought 
therefor  must  be  controlled  by  the  statutes  of  limitation  as  embraced 
in  the  Code,  and  not  by  the  act  of  March,  1869.  Macon  and  Au- 
gusta R.  R.  Co.  vs.  Vcuon  et  al.f  ex'rs 327 

2.  A  religious  society,  which  is  not  incorporated  according  to  law,  or 
which  has  not  recorded  its  name  and  objects,  as  provided  by  sec- 
tions  2347  of  the  Code,  cannot  be  sued  as  such.  Its  members  are 
liable  on  its  contracts  as  joint  promissors  or  partners.  WilkinSy 
for  use,  etc.,  vs.  The  Wardens  and  F.  St.  M.^s  P.  E.  Church 851 

8.  If  a  railroad  employee  contract  with  his  employer  that  he  will  as- 
sume all  the  risks  of  his  employment,  and  will  not  hold  the  com- 
pany liable  for  the  negligence  of  its  servants,  and  he  be  killed  un- 
der such  circumstances  as  under  his  contract  and  under  the  law, 
he  could  not,  had  he  lived,  have  recovered  damages  for  any  injury 
received,  then  his  wife  cannot  recover  damages  for  his  death.  The 
basis  of  the  right  of  action  in  both  cases  is  a  breach  of  duty  implied 
by  law  or  assumed  by  contract,  and  if  there  be  no  such  breach  by 
the  defendant  the  wife  cannot  recover.  W.  and  A.  R.  R.  Co.  vs. 
Strong -  461 

4.  Section  3398  of  the  Code  was  intended  to  allow  the  plaintiff  to 
recover  in  an  action  on  an  account  such  an  amount  thereof  as  he 
was  justly  and  equitably  entitled  to,  either  under  a  special  agree- 
ment to  pay  the  amount  charged,  or  so  much  as  the  goods  or  ser- 
vices rendered  were  reasonably  worth,  without  regard  to  the  techni- 
cal rules  of  pleading,  or  the  evidence  applicable  to  a  special  con- 
tract or  a  quantum  meruit.    Johnson  vs.  Quinn,  admW ~  485 

5.  On  23d  February,  1865,  Simmons  executed  to  the  defendant's  in- 
testate, the  following  paper : 

*'$1,663  00.  Received  of  Mrs.  C.  C.  Gordon  sixteen  hundred  and 
sixty-three  dollars  (in  notes  on  myself  to  that  amount|)  which  sum 
I  am  to  loan  out  and  keep  at  interest  for  her  during  the  pleasure  of 
both  parties,  and  to  turn  over  to  her  the  proceeds  on  request ;  the 
interest  accruing  thereon  payable  annually  in  currency,  while  I 
manage  the  same  for  her  ;  and  I  hereby  agree  and*  bind  myself  to 
turn  over  to  her  good  notes  or^.  fas.  to  the  amount  in  demand, 
and  to  guarantee  the  payment  thereof.*' 
Suit  having  been  brought  on  this  agreement,  Simmons  filed  a  bill 
praying  a  construction  of  the  paper,  and  alleging  that  in  fact  he  did 
not,  on  said  23d  of  February,  1865,  get  from  Mrs.  Gordon  his  own 
notes  and  agree  to  loan  out  for  her  said  sum  of  money,  but  that 
some  three  years  before  then  Faid  notes  of  his  had  beensa'isBed  by 
substituting  instead  of  them  certain  notes  and^./(».  on  third  per- 
sons, which,  as  her  agent,  he  since  then  had  been  managing  for  her 
under  an  agreement  with  her  ;  that  the  paper  of  February,  1865, 
was  merely  the  carrying  into  effect  the  said  pbrol  agreement  maA^ 
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in  1863,  and  w&s  made  in  18C5,  becaase  not  until  then  did  Mrs. 
Gordon  actnally  turn  over  his  notes  ;  the  bill  further  alloged  that 
the  notes*  on  said  third  persons  were  still  on  hand,  and  that  he 
ought  not  to  be  held  to  guamntee  thorn,  ns  they  were  the  very 
debU  he  had  received  from  her  in  1865,  and  undertaken  to  loan 
out  and  manage  : 
Held,  that  the  legal  effect  of  the  agreement  is  that  Simmons  took  his 
notes  as  money  and  agreed  to  loan  out  that  sum'  as  her  agent,  and 
account  for  the  proceeds  on  request,  paying  her  the  interest  re- 
ceived annually,  and  if,  on  a  settlement,  the  proceeds  should  be 
in  notes  or^.  fas,  on  third  persons,  he  undertook  to  guarantee 
their  payment.    Simmoiis  vs,  Martin,  adm'x 570 

6.  Where  an  action  of  complaint  on  open  account  was  instituted,  it 
was  competent  for  the  plaintiff  to  amend  by  adding  a  count  alleg- 
ing that  the  defendant  was  indebted  to  him  for  money  paid  to  said 
defendant  under  a  parol  contract  for  the  purchase  of  certain  prop- 
erty, from  the  possession  of  which  he  had  been  f  jected  under  para- 
mount title;  that  the  contract  was  consequently  rescinded,  and 
therefore  he  was  entitled  to  recover  the  amount  paid  as  aforesaid. 
McDonald  vs.  Beall 676 

7.  To  have  entitled  the  plaintiff  to  recover  money  paid  to  the  defend- 
ant under  a  parol  contract  of  purchase,  on  the  ground  that  he  had 
the  right  to  treat  the  contract  as  rescinded,  it  was  incumbent  upon 
him  to  have  shown  at  the  trial,  either  that  he  had  been  actnally 
ejected  from  the  possession  of  the  property  by  a  title  paramount 
to  that  of  the  defendant,  or  9uch  paramount  title  as  in  judgment 
of  law  would  have  amounted  to  an  eviction.     Ibid, 

CONTRIBUTION.     See  Vendor  and  Purchaser,  1. 

CORPORATIONS. 

1.  A  company  incoporated  to  manufacture  pig  iron,  undertook  to 
erect  a  corn  and  flour  mill,  and  one  of  the  stockholders  filed  a  bill 
to  enjoin  the  use  of  thd  corporate  funds  for  such  purpose,  which 
injunction  the  judge,  after  an  answer  and  a  bearing,  granted: 

Held,  that  as  the  right  so  to  use  the  corporate  funds  depends  upon 
whether  the  purpose  is  merely  to  erect  machinery  to  grind  the 
grain  to  be  used  by  the  laborers  and  animals  employed  in  the  man- 
Q&ctnre  of  the  pig  iron,  or  whether  the  grinding  of  grain  for  the 
public  generally  is  not  also  a  leading  purpose,  and  as  this  is  a 
question  of  fact  to  be  determined  by  the  evidence,  and  as  we 
are  not  satisfied  that  the  judge  has  abused  his  discretion,  the  judg- 
ment ought  to  stand.     Cherokee  Iron  Co,  vs.  Jones 256 

2.  The  provisions  of  the  Code,  section  3370  to  3376,  authorizing  ex- 
ecutions to  issuci  under  certain  circumstances,  as  against  stockhold- 
ers in  corporations  when,  by  law,  such  stockholders  are  personally 
liable  for  the  debts,  or  a  portion  of  the  debts,  of  the  corporation^ 
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may  be  resorted  to  ia  all  cases  where  the  stockholders  are  per- 
sonally liable  under  the  charter,  unless  some  specific  and  exclu- 
sive mode  is  otherwise  provided  by  the  charter,  Heard  V9.  Sibley,  810 

8.  As  the  execution  provided  for  is,  in  effect,  only  a  mode  of  suit, 
the  stockholder,  unless  the  charter  otherwise  provides,  mny  set  up 
in  his  illegality  any  defense  that  he  might  make  to  the  merits  in  a 
suit  brought  ngainst  him  in  the  ordinary  way,  and  he  is  not  con- 
cluded by  the  judgment  agninst  the  corporation  upon  any  issue  ma- 
terial to  his  defense.     Ibid, 

4.  In  a  proceeding  of  this  character,  where  an  execution  issues  in 
the  first  instance,  and  the  defendant  sets  up  his  defense  by  affidavit 
of  illegality,  the  defendant  has  all  the  rights  and  privileges  as  to 
pleas  and  amendments  that  he  would  have  in  ordinary  suits  on 
contracts.     Ibid, 

5.  Where  the  charter  of  a  bank  made  the  private  or  individual  prop- 
erty of  each  stockholder,  as  well  as  their  joint  property,  liable  for 
thd  redemption  of  the  bills  of  said  bank,  and  for  the  payment  of 
ail  the  debts  and  liabilities  of  the  same,  and  provided  that  when 

.  any  judgment  shall  be  obtained  against  said  bank,  and  execution 
issued  thereon,  it  shall  be  the  duty  of  the  levying  officer,  first,  to 
levy  the  same  on  the  property  of  said  cQrppration  and  to  sell  the 
tame,  and  if  the  proceeds  thereof  shall  be  insufficient  to  pay  off 
said  execution,  and  the  return  of  said  officer  of  no  corporation 
property  shall  be  sufficient  proof  of  the  same,  it  shall  be  the  duty 
of  said  officer  next  to  levy  said  execution  on  the  individual  prop- 
erty of  any  stockholder  or  stockholders,  and  sell  the  same  until 
an  amount  is  raised  sufficient  to  pay  off*  said  execution,  each  stock* 
holder  only  to  be  liable  for  the  whole  indebtedness  of  the  ban*k  ia 
proportion  to  the  amount  of  his  stock,  and  that  any  stockholder 
who  pays  off  any  such  execution  or  part  thereof,  shall  have  the 
right  to  use  and  control  the  fi,  fa,  against  all  the  other  stockhold- 
ers, so  as  to  collect  the  ratable  share  out  of  each  of  them : 

Htldy  that  a  judgment  against  the  bank,  under  such  a  charter,  is  a 
judgment  also  against  each  stockholder  to  the  extent  of  his  stock, 
and  as  between  such  judgments,  the  oldest  has  the  right  to  be  first 
paid  out  of  any  money  raised  by  the  sheriff  out  of  the  property  of 
any  stockholder.  Whether  such  a  judgment  has  a  lien  on  the  prop- 
erty of  a  stockholder  from  its  date,  as  against  tLbonaJide  purchas- 
er of  such  property,  without  notice?  Qucere,  Lowi^  V3.  Parsons 
etal 856 

6.  Under  the  charter  of  the  Brunswick  and  Florida  Railroad,  the  di- 
rectors were  authorized  to  make  all  contracts  bi^iding  on  the  com- 
pany. By  an  act  amending  the  charter,  passed  in  1888,  it  was  en- 
acted that  *''  It  shall  be  lawful  for  the  board  of  directors  to  direct 
the  president  and  secretary  to  issue  bonds  of  said  company,  which 
shall  be  binding  on  the  property  of  said  company,  and  on  such 
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other  property  belonging;  to  the  stockliolders  as  they  may  pledge 
to  said  eompiiny,  by  mortgage,  to  meet  their  own  engagements  or 
the  engagements  of  the  company :'' 
Held,  that  bonds  issued  by  the  company  under  such  amended  char- 
ter, without  the  execution  of  any  mortgage  to  secure  them,  do  not, 
ipso  facto,  become  a  lien  upon  the  property  of  ihe  corporation, 
so  a«  to  be  superior,  or  even  equal,  in  dignity  to  other  bonds  is- 
sued, under  same  authority,  which  are  secured  by  a  deed  of  trust 
to  certain  trustees,  in  the  nature  of  a  mortgage.  Bruns,  and  A. 
B,  E,  Co,  et  al.  vs.  Hughes 667 

7-  Where  a  railroad  company,  with  authority  to  issue  bonds  which 
should  be  binding  upon  its  property,  issued  the  same,  and  to  se- 
cure them  executed  a  deed  of  trust  to  certain  trustees,  with  au- 
thority to  the  trusteCvS,  on  a  breach  of  the  condition,  to  take  pos- 
session and  sell  at  public  auction,  as  provided  by  law,  the  trustees 
may,  when  the  conditions  are  broken  as  provided  in  the  deed,  take 
possession  and  sell  without  f  treclosure  before  the  courts,  and  if 
they  proceed  to  sell  by  advertisement  and  sale,  as  is  provided  by 
law,  in  the  case  of  mortgage  executions,  the  sale  will  divest  the 
title  of  the  company.     Ibid. 

8.  Under  the  facts  of  this  case,  as  they  appear  of  record,  the  de- 
fendant in  error  was  not  entitled  to  any  part  of  the  proceeds  of 
the  sale  of  the  railroad  in  the  hands  of  the  appointees  of  the  court. 
Ibid. 

9.  An  amendment  to  the  by-laws  of  an  insurance  company,  merely 
for  the  purpoi^e  of  regulating  its  mode  of  business,  and  adding  no 
new  condition  to  the  policies  already  i.ssued,  is  binding  on  the  as- 
sured.    Ga,  Mas,  Mat.  Life  Ins.  Co,  vs,  Gibson  et  al 640 

10.  Where  the  contract  in  issue  or  on  trial,  was  made  between  a  cor- 
poration and  a  natural  person,  and  the  latter  died,  the  ofBcer  or 
agent  entering  into  the  same  in  behalf  of  the  corporation  is  an  in- 
competent witness ;  but  the  other  members  of  the  corporation  are 
competent.     Ibid. 

11.  A  religious  society,  which  is  not  incorporated  according  to  law, 
or  which  has  not  recorded  its  name  and  objects  as  provided  by 
section  2347  of  the  Code,  cannot  be  sued  as  such.  Its  members 
are  liable  on  its  contracts  as  joint  promissors  or  partners.  Wilkins, 
for  use,  etc.,  vs.  The  Wardens  and  V,  St.  M.^s  P.  E.  Church 861 

COSTS. 

Upon  a  conviction  for  riot,  where  the  indictment  alleges  circura- 
Btaoces  of  an  aggravated  nature,  and  the  judge  who  tries  the  case, 
certifies  that  the  evidence  shows  the  same  to  be  true,  this  court 
will  not  control  the  decision  of  the  judge  in  taxing  the  costs  under 
section  1650  of  the  Code,  unless  in  a  clear  case  of  error.  Burden 
w.  The  State , 664 
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COUNTY  COMMISSIONERS.    See  County  Matters,  6,  6. 

COUNTY  COURT. 

Where  tbe  judge  of  the  county  court,  who  is  authorized,  if  the  bailiff 
18  sick,  etc.,  to  appoint  any  person  to  execute  a  process,  appointed 
tbe  person  who,  as  agent  of  the  landlord,  had  sued  out  a  distress 
warrnnt,  to  execute  and  return  the  same,  and  sach  person  made  a 
levy  upon  property  which  was  claimed  by  a  third  person: 

UM^  that  the  appointment  was  illegal  and  the  levy  void,  and  it  was 
not  error  in  the  court  below  to  order  the  levy  to  be  dismissed. 
Flury.ag't,  es.  Grimes 841 

COUNTY  MATTERS. 

1.  Under  sections  496  and  407  of  the  Code,  it  is  competent  for  the 
ordinary  of  a  county,  even  wiihout  the  recommendation  of  the 
grand  jury,  to  levy  a  county  tax  to  erect,  or  keep  in  repair  the 
county  buildings,  and  to  furnish  safes,  furniture,  etc.  And  this 
power  includes  the  power  to  levy  a  tax  to  pay  any  debt  that  may 
have  been  contracted  for  such  purposes  of  erection,  repair,  etc. 
This  power  is  in  the  discretion  of  the  ordinary,  subject  to  the  sup- 
ervision  of  the  judge  of  the  superior  court  by  mandamus  or  injunc- 
tion, as  prescribed  by  section  603  of  the  Code.  Waller  w.  Per- 
kins  et  al 2S3 

2.  Besides  this  tax  for  the  erection  and  repair  of  county  buildings, 
the  ordinary  may,  under  section  609  of  the  Code,  if  the  grand 
jury  fail  or  refuse  to  act,  levy  a  tax  (not  to  exceed  fifty  per  cent 
on  the  state  tax,)  sufficient  to  pay  the  necessary  county  expense 
and  any  debts  that  may  be  in  judgment  ngainst  the  county,  or 
which  the  county  may  have  been  ordered  to  pay  under  a  mun- 
damusj  and  within  this  limit  of  fifty  per  cent,  on  the  state  tax,  a 
creditor  who  has  a  judgment,  or  in  whose  favor  there  U  a  man- 
damuSf  may  compel  the  laying  of  the  tax.     Ibid. 

3.  The  tax  of  twelve  and  one- half  per  cent,  allowed  by  the  act  of 
1818,  for  the  support  of  the  indigent  poor  is  independent  of  the 
county  tax  proper,  and  is  not  included  with  the  fifty  per  cent,  limit 
of  section  609  of  the  Code,  or  the  one  hundred  per  cent,  limit  of 
section  616  of  the  Code.  And  this  is  alno  true  of  the  tax  for  poor 
school  purposes  as  provided  by  sections  1201  and  1202  of  the  Code, 
which  said  sections  are  still  of  force,  so  far  as  to  authorize  a  tax 
to  pay  debts  for  poor  school  purposes  contracted  before  the  passage 
of  the  general  education  law.     Ibid, 

4.  When  debts  against  a  county  (other  than  debts  for  public  build- 
ings and  their  repairs,)  accumulate  so  that  the  fifty  per  cental- 
lowed  by  sections  609  and  611  will  not  be  sufficient  to  pay  them, 
the  grand  jury  may  recommend  a  tax  for  county  purposes  as  high 
as  one  hundred  per  cent  upon  the  state  tax,  and  if  this  amount, 
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or  the  amount  allowed  by  local  law,  will  not  pay  the  necessary 
current  expenses  and  the  accumulated  debt,  the  creditors  have  a 
right  to  require  that  at  least  twenty- five  per  cent,  of  the  dtbt  shall 
be  paid  therefrom.     Ibid. 

6.  It  is  within  the  power  of  the  legislature  to  provide  for  the  organ- 
ization of  county  commissioners  for  the  county,  and  in  so  doing 
it  may  provide  that  they  may  be  chosen  by  the  grand  jury  of  the 
county.     Ibid. 

6.  If  commissioners  are  provided  for  by  law,  and  they  enter  upon 
the  duties  of  their  office,  they  are  officers  de  factOf  and  though 
there  be  irregularity  in  the  lime  or  manner  of  their  election,  their 
acts  are  not,  for  that  reason,  illegal  and  void.     Ibid. 

7.  The  third  section  of  the  act  of  186C,  authorizing  the  ordinaries  to 
levy  an  extra  tax  sufficient  to  pay  all  just  and  equitable  debt  con- 
tracted for  the  prevention  of  the  spread  of  small-pox,  is  a  law  of 
force  in  this  state,  although  the  same  is  not  incorporated  in  the 
Code.     Solomon,  ord'y,  et  al.,  vs.  Taiuer  tfc  Bro 406 

8.  The  ordinaries  have  no  legal  authority  to  levy  an  extra  tax  for 
educational  purposes  without  the  recommendation  of  the  grand 
juries  of  their  respective  counties.  Wheiher  with  such  recom- 
mendation ?    Qucere.    Ibid. 

CRIMINAL  LAW. 

1.  Unless  the  conviction  of  the  offense  of  murder  is  founded  solely 

on  circumstantial  testimony,  neither  the  presiding  judge,  nor  the 
jury,  has  authority  to  commute  the  punishment  from  death  to  that 

of  imprisonment  for  life  in  the  penitentiary.  Merritt  vs.  The  State.   .82 

2.  The  circumstantial  testimony  which  authorizes  the  commutation 
of  the  punishment  for  the  offense  of  murder,  is  that  which  only 
tends  to  establish  the  issue  by  proof  of  various  facts,  sustaining  by 
their  consistency  the  hypothesis  claimed.     Ibid. 

8.  The  courts  are  as  much  bound  to  decide  and  administer  the  law 
in  criminal  cases,  as  in  all  other  cases  confided  to  their  jurisdic- 
tion by  the  constitution  and  laws,  and  juries  are  bound  to  conform 
thereto.     Ibid. 

4.  Where  the  evidence  of  the  homicide  having  been  committed  by 
the  defendant  is  direct,  and  the  jury  returns  a  verdict  of  guilty, 
but  recommending  that  the  defendant  be  imprisoned  for  life  in  the 
penitentiary,  the  verdict  should  be  set  aside  as  illegal.     Ibid. 

5.  To  sustain  a  verdict  of  guilty  of  assault  with  intent  to  murder, 
the  evidence  should  show  that  had  death  ensued  from  the  assault, 
the  defendant  would  be  guilty  of  murder.     Smith  vs.  The  State...    88 

6.  If  the  prosecutor  in  this  case  had  been  slain,  the  defendant,  un- 
der the  law  and  evidence  contained  in  the  record,  could  have  been 
convicted  of  no  higher  offense  than  manslaughter.    Ibid, 
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7.  Under  section  8755,  of  the  Code,  which  is  as  follows :  *'  The  tes- 
timony of  a  single  witness  is  generally  sufficient  to  establish  a  f^cL 
Exceptions  to  this  rule  are  made  in  specified  cases  ;  such  as  to 
convict  of  treason,  or  perjury,  in  any  case  of  felony  where  the  only 
witness  is  an  accomplice,  and  to  rebut  a  responsive  statement  ia 
an  answer  in  equity — in  these  cases,  (except  in  treason,)  corrobo- 
rating circumstances  may  dispense  with  another  witness  :*' 

Jleld,  that  in  a  case  of  felouy,  where  the  only  witness  implicating 
the  prisoners  in  the  crime,  was  himself  avowedly  guilty,  the  cor- 
roborating circumstances  necessary  to  dispense  with  another  wit- 
ness must  be  such  as  go  to  connect  the  prisoner  with' the  offense, 
and  that  it  is  not  sufficient  that  the  witness  is  corroborated  as  to 
thB  time,  place  and  circumstances  of  the  transaction,  if  there  be 
nothing  to  show  any  connection  of  the  prisoners  therewith,  except 
the  statement  of  the  accomplice.     Childers  vs.  The  State 106 

8.  On  the  trial  of  an  indictment  for  marder,  where  the  evidence  was 
not  circumstantial,  the  judge  charged  the  jury  that  if  they  found 
the  prisoner  guilty,  they  might  recommend  that  he  be  confined  ia 
the  penitentiary  for  life,  and  the  jury  found  the  prisoner  guilty, 
but  recommended  that  he  be  confined  in  the  penitentiary  for  life: 

Held^  that  the  charge  of  the  court  was  error,  and  the  jury  having 
found  defendant  guilty  and  recommended  that  he  be  imprisoned 
for  life,  under  the  belief,  from  the  judge's  charge,  that  the  effect 
of  the  verdict  would  be  to  avert  the  penalty  of  death,  a  new  trial 
ought  to  be  granted,     Hammett  vs.  The  State 122 

9.  When,  in  an  indictment  for  peijury,  it  was  alleged  that  the  defend* 
ant,  during  a  judicial  proceeding,  e*c.,  had  falsely  sworn  to  certaia 
statements,  and  then  immediately  followed  an  allegation  that  cer- 
tain of  such  statements  were  untrue,  and  there  was  no  allegation 
that  the  statements,  thus  alone  denied  to  be  true,  had  been  ma- 
terial to  the  issue  on  trial,  nor  did  they  of  themselves  appear  to 
have  been  material : 

Jfeldf  that  the  indictment  was  demurrable,  and  should  have  been 
quashed.     Jlembree  vs.  The  State -  242 

10.  It  was  not  error  in  this  ca«e  that  the  court  refused  to  receive 
the  verdict  first  reported  by  the  jury,  finding  the  **  defendant  gailty 

as  accessory  after  the  fact."     McCoy  vs.  The  State 287 

11.  Nor  was  it  error  to  direct  the  jury  to  return  to  their  room,  and 
if  they  found  a  verdict,  it  must  be  a  verdict  of  guilty  or  not  guilty. 
J  bid. 

12.  On  the  trial  of  an  indictment  charging  a  defendant  as  principal, 
he  cannot  be  convicted  as  acccsory  after  the  fact.     Ibid, 

13.  Under  the  testimony  in  the  record,  we  do  not  think  the  judga 
trying  this  case  abvi^^d  Vi\^  dUccetion  in  refusing  to  set  aside  the 
verdict.     I  hid. 
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14.  A.  motion  was  made  for  a  continoance  on  the  ground  of  the 
absence  of  two  witnesnes,  who  had  been  subpoenaed ;  there  had 
been  no  ''all  of  the  wilnesi^es.  and  on  the  call  being  ordered  by  the 
judge,  one  of  them  came  into  court.  The  judge  announced  that 
the  court  would  continue  the  ensuing  week,  and  tendered  the  mov- 
ant an  officer  with  an  order  to  send  and  bring  the  absent  witness 
into  court,  which  was  declined  by  defendant: 

ffeldf  that  it  should  clearly  appear  that  the  offer  of  the  court  would 
have  been  of  no  avail  to  the  defendant  before  the  verd  ct  should 
be  set  aside  on  the  ground  of  the  refusal  of  the  continuance.  Mc- 
Raevs.  The  State 293 

15.  Nor  is  it  a  ground  for  a  new  trial  that  the  judge,  in  overruling 
the  motion,  remarked  that  the  court  was  satisfied,  from  the  man- 
ner of  the  defendant,  that  the  motion  was  made  for  delay.     Ibid. 

IG.  It  is  not  error  for  the  court  to  say,  in  the  charge  to  the  jury,  that 
**tbe  assertion  of  counsel  as, to  the  opinion  they  entertain  of  the 
effect  of  the  evidence,  however  strongly  asserted,  is  not  evidence." 
Such  a  statement  not  only  declares  a  correct  principle,  but  in  the 
present  case  it  does  not  appear  whether  the  remark  was  intended 
to  apply  to  counsel  for  the  state  or  for  the  defendant.     Ibid, 

17.  If  the  court  charge  the  correct  rule  as  to  the  credibility  of  wit- 
nesses, to-wit:  that  all  witnesses  are  presumed  to  be  credible  un- 
less impeached  in  the  mode  prescribed  by  law,  and  either  party 
desires  the  modes  of  impeachment  to  be  specified,  a  request  should 
be  made  to  that  effect.     Ibid, 

18.  It  is  not  error  for  the  court  to  charge  the  jury,  in  a  criminal  case, 
that  they  *^are  judges  of  the  law  and  the  facts  so  as  to  enable 
them  to  apply  the  law  to  the  facts ;  but  it  is  the  province  of  the 
court  to  construe  the  law  and  give;  it  in  charge,  and  of  the  jury  to 
take  the  law  as  given  and  apply  it  to  the  facts  as  found  by  them, 
and  to  bring  in  a  general  verdict.''     Ibid, 

19.  Though  the  charge  of  the  court  on  a  trial  for  murder  may,  in 
some  respects,  be  objectionable  as  to  that  particular  crime,  yet  if 
it  be  not  so  as  to  manslaughter,  and  the  jury  find  a  verdict  for  vol- 
untary manslaughter,  which  is  fully  supported  by  the  evidence, 
even  if  taken  in  connection  with  the  statement  of  the  defendant, 
made  to  the  jury  at  the  trial,  the  verdict  should  not  be  disturbed. 

Ibid, 

» 

20.  On  the  trial  of  an  indictment  for  arson,  it  is  not  error  to  admit  ev- 
idence showing  that  feelingsof  anger  or  dislike  existed  on  the  part 
of  the  defendant  towards  the  owner  of  the  property.     Hammack 

vs.  The  Slate '597 

21.  When  several  persons  combine  to  bnrn  the  houses  on  a  planta- 
tion, and  they  go  to  the  place  together,  and  one  sets  fire  to  the 
dwelling-house,  another  to  the  corn-crib,  and  another  1^  \.Vv^  ^t^^r 
tOD- house;  in  execution  of  the  common  puip'iia^i,  xXi^  «l<sX  o^H.  ^-w^cw 
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is  the  act  of  all,  and  either  may  be  couvicted  for  burning  either  of 
the  houses  burned.     J  bid, 

22.  When  a  judge  was  asked  to  charge  the  jury,  that  if  they  believed 
a  witness  to  have  done  certain  things,  this  was  a  ground  to  *'  dis- 
trust''  the  witness,  and  he  gave  the  charge,  except  the  word  '*  dis- 
trust,'*  for  which  he  substituted  ''that  the  jury  may  consider  in 
weighing ;"  or  when  the  charge  asked  whs,  that  if  the  jury  believed 
the  witness  to  have  done  certain  other  things,  and  testified  under 
certain  (stated)  circumstances,  this  is  another  circumstance  against 
believing  him,  and  the  judge  gave  the  charge,  inserting  after  the 
word  circumstance,  **  that  the  jury  may  consider  :" 

Heldf  that  this  modification  of  the  request  was  not  error.     Ibid. 

23.  When  the  judge  was  asked  to  charge,  in  relation  to  the  evidence 
of  an  accomplice,  that  the  corroborating  evidence  must  be  such  as 
shows  that  he  did  not  fabricate  his  story,  and  the  judge  inserted 
after  **  shows  "  the  words,  **  to  your  minds,'*  and  gave  the  charge, 
and  added,  '*  but  you  alone  are  the  judges  as  to  what  amount  of 
corroboration  in  material  matters  is  necessary  on  this  subject,*' 
this  was  not  error.     Ibid, 

24.  When  it  was  an  issue  before  a  jury  whether  a  witness,  who  was 
an  accomplice,  was  corroborated  by  other  evidence,  and  the  judge 
charged  the  jury,  that  *'  if  his  (the  accomplice*8)  statement  about 
the  prisoner,  the  witness  and  Elijah  Hammack  standing  on  the 
road  together,"  concurs  with  the  evidence  of  Haisten,  who  saw 
the  three  men  in  the  road,  it  is  proper  for  the  jury  to  consider,  on- 
der  all  the  circumstances,  whether  Haisten's  testimony  corrobo- 
rates Thomas'  (the  witness')  statements  in  that  respect,  or  whether 
Thomas  (the  accomplice)  fixed  up  his  story  to  correspond  with  the 
statements  of  Haisten,  but  refused  to  charge  as  requested,  that  "if 
the  jury  believed  that  he  (Thomas)- so  framed  his  story  as  to  make 
that  one  statement  coincide  with  Ilaisten's  statement,  that  such  a 
coincidence  should  not  be  considered  as  satisfactorily  confirming 
his  evidence:" 

Heldf  that  there  was  no  error  in  the  refusal.     Ibid, 

25.  The  proper  time  to  demand  the  right  to  poll  the  jury,  is  after  the 
publication  of  the  verdict  and  before  the  dispersion  of  the  jury  and 
recording  of  the  verdict.     Tilton  vs.  The  State 478 

26.  In  criminal  cases  the  privilege  of  polling  the  jury  is  a  legal  right 
in  the  defendant,  and  it  is  error  to  refuse  it.     Ibid. 

27.  When  on  a  trial  of  an  indictment  for  assault  with  intent  to  mur- 
der, there  was  evidence  by  one  witness  that  the  defendant  had 
struck  A  with  a  hatchet,  and  the  defendant  introduced  only  two 
witnesses,  who  swore  that  they  saw  part  of  the  fuss,  but  could  not 
say  who  struck  the  blow,  as  there  was  a  great  row  and  many  per- 
sons present: 

Held,  that  tesUmony  &\ioV\T\^  VWV.  «^  tKlrd  person  strack  the  blow, 
and  that  the  delendtwvV  d\^  xioV.  %\x\>8.^  ^\.%J\^\^\v^\i\D««v3c^  ^umala- 
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live  testimony  so  as  to  be  no  groand  for  a  new  trial.     Thomas j 
alias  Noisette^  vs.  The  State 509 

28.  When  there  was  a  difficulty  between  a  parcel  of  employees  and 
their  foreman,  and  a  fuss  or  nielee,  and  the  defendant  was  immedi- 
ately arrested  and  confined  in  jail  until  his  trial,  and  bis  attorney, 
on  inquiring  of  the  persons  present,  was  misled  by  their  telling 
him  thpy  did  not  know  what  part  defendant  took  in  the  fuss : 

Heldy  that  when,  after  the  trial,  it  was  discovered  that  these  witnesses 
do  know  and  are  ready  to  swear  that  the  defendant  did  not  do  the 
principal  act  for  which  he  was  convicted,  and  that  another  did,  it 
is  no  reply  to  a  motion  for  a  new  trial  that  sufficient  diligence  had 
not  been  shown.     Ibid, 

29.  In  ca«es  of  felony  it  is  not  competent  for  a  jury  to  convict  upon 
the  testimony  of  an  accomplice,  unless  that  testimony  be  corrobo- 
rated by  circumstances  tending  to  connect  the  defendants  with  the 
crime.  The  case  of  Childers  vs.  The  State,  page  106,  controls 
this  case.     Middleton  et  al,  vs.  The  State 627 

80.  Counts  for  an  assault  with  fntent  to  murder  by  shooting  at  anoth- 
er with  a  pistol,  and  for  shooting  at  another  with  a  pistol,  may  be 
jo'ned  in  the  same  indictment.     Adams  vs.  The  State 565 

81.  Evidence  not  offered  upon  the  trial  cannot  be  considered  on  a 
motion  for  a  new  trial.     Ibid. 

82.  Where  there  are  two  counts  in  an  indictment,  and  a  general  ver- 
dict of  guilty  is  returned,  the  legal  intendment  is  that  reference 
is  had  to  the  highest  grade  of  offense  charged.     Ibid, 

33.  The  evidence  in  this  case  does  not  sustain  the  charge  of  vagrancy, 
80  as  authorize  a  verdict  of  guilty.     Walters  vs.  The  State 574 

81.  The  testimony  of  the  chief  witness  for  the  state,  as  it  appears  in 
the  record,  leaving  the  question  wholly  uncertain  whether  the 
blinds  to  the  windows  of  the  bouse  charged  to  have  been  broken 
into,  were  closed  so  as  to  show  that  there  was  such  a  breaking  as 
is  necessary  to  constitute  burglary,  when  taken  in  connection  with 
the  apparent  uncertainty  of  the  witness  as  to  the  identity  of  the 
accused,  makes  this  a  proper  case,  in  the  opinion  of  this  court,  for 
a  new  trial.     Williams  vs.  The  State 580 

85.  It  is  not  error  in  the  judge,  on  the  trial  of  an  indictment  for  mur- 
der, to  say  to  the  jury  that,  in  his  opinion,  the  case  rested  on  the 
law  of  murder,  voluntary  manslaughter,  or  justifiable  homicide,  if 
there  be  in  fact  no  evidence  from  which  it  could  be  inferred  that 
the  killing  was  involuntary.     Hooper  vs.  The  State 607 

86.  On  the  trial  of  an  indictment  for  murder  the  judge  charged, 
among  other  things,  as  follows :  '*  What  I  have  read  to  you  from 
the  Code  defining  the  different  grades  of  the  crime  you  are  to  take 
from  this  court  as  law.  What  the  opinion  of  the  court  may  be  in 
its  application  to  the  case,  yoa  may  consider  and  receive  or  reject, 

Vou  Lii.  45. 
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according  to  your  conscientious  conyictions.  It  is  presamed  that 
the  court  is  familiar  with  the  law,  and  you  ought  to  pay  deftfrence 
to  those  opinions  and  not  contemptuously  diregard  them:'' 
Heldf  that  this  was  not  error.  In  the  application  of  the  law  to  the 
facts,  the  jury  are  judges  of  the  law  and  facts,  and  whilst  they 
should  pay  respect  to  the  opinions  of  the  judge,  yet  they  have  a 
right  to  make  such  application,  according  to  their  own  convictions 
of  the  truth  of  the  case.     1  bid, 

37.  The  sixth,  seventh  and  eighth  grounds  of  error  in  this  case,  ob- 
jecting to  the  charge  of  the  court  as  to  the  effect  of  opprobrious 
words  and  as  to  the  right  of  deceased,  under  certain  circumstances, 
to  strike,  and  the  character  of  the  violence  he  would  be  authorized 
to  use,  are  not  well  taken.  There  was  evidence  to  justify  the 
chsLTge  as  given.     Ibid. 

88.  Several  defendants  were  indicted  for  riot  and  severed  on  the  trial. 
A  joint  motion  for  a  new  trial  was  made  without  objection  by  the 
solicitor  general : 

Heldj  that  although  the  defendants  may  join  in  a  bill  of  exceptions 
to  the  refusal  of  the  court  to  grant  the  new  trial,  they  cannot  assign 
additional  errors  in  said  joint  bill  which  were  not  contained  in  the 
motion,  and  which  were  alleged  to  have  been  committed  on  the 
respective  trials.     Burden  et  al,  vs.  The  State «  664 

39.  Upon  a  conviction  for  riot,  where  the  indictment  al'eges  circum- 
stances of  an  aggravated  nature,  and  the  judge  who  tries  the  case 
certifies  that  the  evidence  shows  the  same  to  be  true,  this  court  will 
not  control  the  decision  of  the  judge  in  taxing  the  costs  under 
section  1650  of  the  Code,  unless  in  a  clear  case  of  error.     Ibid» 

CUSTOM.    See  Insurance,  1. 

DAMAGES. 

1.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  by  a  widow 
against  a  railroad  company  for  the  homicide  of  her  husband,  who 
was  an  engineer  on  its  train,  to  permit  the  *^  Northampton  Tables 
of  Mortality  *'  to  be  put  in  evidence  before  the  jury.     Georgia  K. 

R.  and  B'k'g  Co.  vs.  Oaks 410 

2.  Under  section  4286,  Code,  this  coart  cannot  awR|^  damages  in 
favor  of  a  defendant  in  error  who  was  also  defendant  in  the  court 
below  in  an  action  of  trover,  and  who  obtained  a  verdict  only  for 
costs.     Bailie,  exV,  vs.  Kinchley  et  al 487 

DEBTOR  AND  CPwEDITOR. 

1.  When  a  deed  recited  that  the  grantor  had,  years  before,  made  his 
will,  giving  certain  property  to  his  daughter's  husband  for  the  sole 
use  of  said  daughter  and  her  children,  the  property  to  be  under 
the  control  of  the  husband,  to  be  managed  by  him  for  the  main- 


I 
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tenance  of  his  wife  and  family,  without  linbility  on  his  part  to  ac* 
coont,  and  that,  the  property  had  gone  into  and  continued  in  the 
possession  of  the  husband,  on  the  terms  stated,  for  over  twenty 
years,  by  parol  agreement,  and  that  the  donor  now  desired  in  writ- 
ing to  carry  out  the  original  intent ;  the  deed  then,  in  terms,  simply 
conveyed  the  property  to  the  husband,  as  trustee,  for  the  sole  use 
of  the  wife  and  her  husband  : 
Heldy  that  taking  the  recitals  in  the  deed  as  a  part  thereof,  the  hus- 
band was  to  control  the  property  for  the  maintenance  of  his  wife 
and  children,  free  from  a  liability  to  account.  Shorter  et  al,  vs. 
Methtriny  for  use 225 

2.  A  conveyance  by  an  insolvent  husband  to  his  wife  in  payment  of 
a  debt,  claimed  by  him  to  be  due  to  her  from  him  for  his  use  of  her 
separate  estate,  will  be  closely  scanned,  and  unless  clearly  bona 

fide,  will  be  declared  void  as  against  existing  creditors.     Ibid, 

3.  When  a  husband  was  the  trustee  of  property  for  the  separate  use 
of  his  wife  and  children,  but  he  was  made  the  manager  thereof  for 
their  support  and  maintenan<^e,  without  liability  to  account,  and 
he  being  largely  in  debt,  recognized  himself  as  indebted  to  his  wife 
and  children  for  the  rent  of  the  trust  plantation  for  three  years, 
and  conveyed  to  himself,  as  their  trustee,  under  the  direction  of 
the  ordinary,  certain  property  in  payment  of  said  debt: 

Held,  that  as,  under  a  proper  construction  of  the  trust  deed,  he  was 
to  manage  the  estate  for  the  maintenance  of  his  family  without 
liability  to  account,  no  debt  existed  from  him  as  trustee,  unless 
there  was  proof  that  he  had  failed  to  give  them  reasonable  main- 
tenance.    Ibid, 

4.  Equity  will  not  enjoin  a  defendant  from  the  free  disposal  of  his 
property  on  the  application  of  a  creditor  who  sets  up  no  lien  upon, 
or  title  to,  the  property,  and  who  presents  no  other  equity  than  his 
simple  fear  that  when  he  reduces  his  claim  to  judgment,  he  will  not 

be  able  to  find  property  on  which  to  levy  it.     Doriic  vs.  Dugas....  231 

5.  When  a  bill  is  filed  to  marshal  the  assets  of  an  insolvent  railroad 
company  and  a  receiver  appointed,  and  the  claims  against  the 
company  are  numerous,  complicated  and  conflicting,  and  they  are 
referred  to  a  master,  who  reports  upon  their  justness,  amount  and 
priority,  and  on  consideration  of  his  report,  each  case  is  separately 
considered,  a  judgment  of  the  court  is  had  upon  it,  fixing  its 
amount  and  its  priority  and  status  in  reference  to  the  other  claims 
before  the  court,  and  this  being  done,  a  decree  is  taken,  by  con- 
sent of  all  parties,  fixing  their  priorities  and  liens  and  for  the  sale 
of  the  road,  and  directing  that  the  proceeds  shall  be  brought  in  for 
distribution  according  to  the  priorities  of  the  several  judgments : 

Heldy  that  on  the  coming  in  of  the  proceeds  of  the  sale,  it  is  too  late 
for  one  of  the  parties,  who  has  presented  his  claim  to  the  auditor 
and  reduced  it  to  judgment  in  the  manner  stated,  to  modify  his 
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claim  BO  as  to  set  up  new  liens  and  new  equities  not  presented  to 
the  master  or  to  the  court,  in  its  consideration  of  his  report,  unless 
there  be  a  clear  showing  of  fraud,  mistake  of  fact,  or  newly  dis- 
covered testimony,  to  explain  the  failure  to  present  the  truth  of 
the  case  at  the  hearing,  when  the  several  claims  and  their  priori- 
ties were  determined  by  the  court.  Minnehan  d:  Hazlehurst  vs. 
Bnuis.d'  Alb,  R,  i?.  Co.  el  al 248 

6.  Where  A,  in  January,  1864,  borrowed  Confederate  money,  to  be 
returned  in  a  short  time,  and  after  the  passage  by  the  Confederate 
congress  of  the  law  fur  bonding  ihe  currency,  to-wit:  in  February 
or  March,  tendered  the  money,  and  on  the  lender's  refusing  to  re- 
ceive it,  announced  to  him  that  *Mie  must  get  it  by  law  :" 

Heldf  that  the  borrower  cannot,  after  this,  set  up  that  he  subsequent- 
ly bondfcd  the  money,  and  it  was  lost  to  him  by  this  refusal  to  re- 
ceive it.     He  is  stiJl  liable  for  its  value.     Steed  vs.  Loveless  et  oL  323 

7.  Where  the  state  court  has  acquired  jurisdiction  of  a  creditors'  bill, 
and  has  the  assets  of  the  debtor  within  its  custody,  in  the  hands 
of  a  receiver,  and  said  debtor  is  subsequently  adjudged  to  be  a 
bankrupt,  it  will  not  order  said  assets  turned  over  to  the  trustees 
appointed  by  the  United  States  court  under  the  provisions  of  the 
bankrupt  act,  upon  their  mere  petition.  When  the  United  States 
court  shall  enjoin  the  complainants  in  the  creditor^'  bill  from  pro- 
ceeding in  the  state  court  to  have  their  claims  adjudicated,  then  it 
would  be  the  duty  of  the  latter  court  to  turn  over  to  the  trustees - 
the  assets  in  its  custody,  to  be  administered  by  the  bankrupt  court 
Freeman  etal.f  trustees^  vs.  Fort  et  al -  371 

8.  A  court  of  equity  will  not  interfere,  at  the  instance  of  a  general 
creditor  before  judgment,  to  set  aside  a  voluntary  conveyance  al- 
leged to  have  been  made  by  the  debtor  to  his  wife  for  the  purpose 
of  defrauding  creditors,  and  to  restrain  the  sale  of  such  property, 
when  the  fraud  alleged  is  the  execution  of  such  conveyance  with- 
out notice  to  the  creditors.     Hart  et  al.  vs.  Hart  et  al 376 

9.  Money  was  raised  by  sheriff's  sale  under  attachments,  and  in 
June,  1872,  was,  by  order  of  court,  deposited  with  John  King, 
banker,  upon  condition  that  said  King  hold  the  same  subject  to 
the  order  of  the  court,  and  that  he  pay  interest  upon  the  fame  at 
the  rate  of  seven  per  cent,  as  long  as  said  money  is  in  his  hands. 
In  May,  1873,  King  becoming  insolvent,  made  an  assignment  for 
the  benefit  of  his  creditors,  of  all  his  property,  including  an  amount 
of  money  greater  than  the  sum  so  deposited  with  him  :  all  of  which 
was  taken  in  possession  by  the  assignees.  In  May,  1874,  a  receiver 
was  appointed  for  the  fund  so  raised  by  the  sheriff  and  deposited 
with  King.  At  the  same  term  of  his  appointment  the  receiver 
brought  a  rule  requiring  the  assignees  of  King  to  pay  the  amount 
60  deposited  with  the  said  King  into  court,  for  the  purpose  of  dis- 
tribution among  the  claimants  of  said  fund  : 
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Held,  that  the  court  committed  no  error  in  refusing  the  rule.  Cole- 
many  recWf  vs.  Saliabun/  et  al 471 

10.  Where  a  creditor  received  a  deed  from  his  debtor  iu  January, 
1870,  to  secure  a  debt  due  him,  and  at  the  same  time  executed  an 
obligation  to  reconvey  the  land  to  the  debtor  upon  the  payment  of 
the  debt  by  the  25ih  of  the  ensuing  December,  the  relation  of 
mortgagor  and  mortgagee  existed  between  the  parties.  Murphy 
et  al.  V8,  Purifoy 480 

11-  If,  in  an  isfiue  between  such  parties,  it  is  charged  by  the  debtor 
that  the  creditor  has,  without  his  consent  or  knowledge,  illegally 
altered  the  deed  in  a  material  part,  and  a  cancellation  is  prayed, 
and  the  jury  so  find  and  set  aside  the  deed,  the  creditor  cannot 
complain  that  a  verdict  for  the  debt  found  due  did  not  include  a 
foreclosure  to  the  extent  of  the  land  admitted  to  be  included  in 
the  conveyance  before  alteration.  And  this  is  true,  although  the 
debtor,  believing  that  he  could  not  redeem  the  land,  had  surren- 
dered the  obligation  to  reconvey  before  he  ascertained  that  the  al- 
teration had  been  made.     Ibid, 

12.  Where  the  question  at  issue  was  whether  a  sale  by  an  insolvent 
was  made  to  defraud  creditors,  the  fact  that  rumors  of  his  insol- 
vency were  prevalent  after  the  date  of  such  sale,  was  inadmissible. 
Fishelvs.  Lockard  &  Ireland 632 

13.  Where  one  ground  of  attack  upon  such  sale  was  its  secrecy,  it 
was  competent  to  prove  by  a  witness  who  entered  the  vendor's 
store  on  the  day  of  the  sale,  the  vendor  and  vendee  both  being 
present,  that  from  the  appearance  of  the  goods  and  the  parties,  he 
thought  some  kind  of  sale  was  about  to  be  consummated,  and  asked 
a  clerk  iu  i  eference  to  it,  who  smiled  and  replied  that  they  were  sell- 
iog  out,  or  had  sold  out,  giving  no  very  definite  answer.     Ibid. 

14.  An  unusual  degree  of  secrecy  in  a  sale  by  an  insolvent  is  a  badge 
of  fraud.  Whether  such  secrecy  existed,  is  a  question  of  fact  for 
the  jury.     Ibid, 

15.  If  a  person  buy  from  an  insolvent,  knowing  that  the  sale  was 
made  for  the  purpose  of  defrauding  his  creditors,  the  transaction 
would  be  void.     Aliter^  in  the  absence  of  such  knowledge.   I  bid, 

10.  Where  there  are  two  contesting  creditors  over  a  fund  in  court, 
and  it  is  ordered  that  the  sheriff  do  pay  a  certain  amount  of  the 
same  on  a  judgment  in  favor  of  one,  provided  he  retain  a  suffi- 
ciency to  answer  the  claim  of  the  other,  the  latter  cannot  complain 
that  be  is  injured  by  such  order.  If  the  sheriff  has  to  act  on  it,  it 
is  at  his  peril,  and  cannot  affect  the  final  rights  of  the  excepting 
creditor.     Berry  &  Co.  vs.  Miller  (k  Co 646 

• 

DECLARATIONS.     See  Evidence,  6,  12. 
DEGREE.    See  Equity,  6. 
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DEED. 

1.  Where  a  creditor  received  a  deed  from  his  debtor  in  January, 
1870,  to  secure  a  debt  due  him,  and  at  the  same  time  executed  au 
obligation  to  reconvey  the  laud  to  the  debtor  upon  the  payment  of 
the  debt  by  the  25th  of  the  ensuing  December,  the  relation  of  mort- 
gagor and  mortgagee  existed  between  the  parties.     Mwphp  et  aL 

vs.  Purifoy 480 

2.  If,  in  an  issue  between  such  parties,  it  is  charged  by  the  debtor 
that  the  creditor  has,  without  his  consent  or  knowledge,  illegally 
altered  the  deed  in  a  material  part,  and  a  cancellation  is  prayed, 
and  the  jury  so  find  and  set  aside  the  deed,  the  creditor  cannot 
complain  that  a  verdict  for  the  debt  found  due,  did  not  include  a 
foreclosure  to  the  extent  of  the  land  admitted  to  be  included  in 
the  conveyance  before  alteration.  And  this  is  true,  although 
the  debtor,  believing  that  he  could  not  redeem  the  land,  had  sur- 
rendered the  obligation  to  reconvey  before  he  ascertained  that  the 
alteration  had  been  made.     Ibid. 

8.  An  instrument  containing  all  the  terms  and  provisions  of  a  deed, 
is  not  rendered  testamentary  by  a  clause  that  the  maker  and  his 
wife  **  are  to  have  the  use,  benefit  and  control  of  said  land  for  and 
during  our  natural  lives.''     Bass^  ex'x^  vs.  Bass,  adm'r.j  et  al 531 

DEMAND. 
A  paper  acknowledging  to  have  received  of  the  plaintiff  a  certain 
sum  in  gold  to  be  accounted  for  on  demand  may,  under  section 
2701  of  the  Code,  be  sued  without  any  formal  previous  demand. 
Cox  vs.  JoneSj  adttvr 438 

DEPOSIT.     See  Banks,  1,  8. 

DISTRESS  WARRANT.     See  Landlord  and  Tenant^  2,  3. 

DIVORCE.     See  Husband  and  Wife,  6. 

DORMANT  JUDGMENT.    See  Judgments,  1,  4,  7. 

EJECTMENT. 
Where  complaint  for  land  in  the  statutory  form  is  brought,  the  plaintiff 
must,  by  the  abstract  attached  to  his  declaration  and  by  his  evi- 
dence, show  title  in  himself.     Harrington  vs,  Oabby  et  cd -  537 

ELECTION.    See  WUls,  10. 

ELECTIONS.     See  Municipal  Corporations,  18. 

EQUITY. 

1.  Whilst  a  pnor  putciVv^Aw  ot  ^iTQ^^tl-^  qh.  which  there  is  a  legal 
lien,  may  have  an  %(\>i\\^  a^«vxv^\.  ^\5Ja?.^^^\3X  ^^x^^aKt^  ^t  other 
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portions  of  the  property  on  which  the  same  lien  attaches,  to  call 
upon  them  to  discharge  the  lien  iu  the  inverse  order  of  their  pur- 
chase, and  to  the  extent  of  the  property  they  have  purchased,  if  nec- 
essary, yet  where  the  whole  of  the  property  has  been  in  fact  sold  at 
the  same  time,  at  public  auction,  and  some  of  the  purchasers  fail- 
ing to  comply  with  the  terms  of  sale,  others  subsequently  take  the 
portions  bought  by  such  purchasers  so  failing,  the  reason  on  which 
a  prior  equity  in  favor  of  the  first  purchaser  is  founded  does  not 
exist,  and  they  are  all  bound  to  contribute  to  the  discharge  of  the 
lien  in  proportion  to  the  amount  respectively  purchased  by  them. 
Fleishel  et  al.  vs.  House  et  al 60 

2.  When  a  bill  in  equity  was  filed,  charging  that  R.  died,  leaving  a 
will  duly  executed,  and  bequeathing  his  whole  estate  to  his  wife  for 
life,  with  remainder  to  the  complainants ;  that  after  his  death  the 
wife  had  suppressed  and  destroyed  the  will,  and  taken  and  used 
the  property  as  her  own ;  that  she  was  now  dead,  but  before  her 
death  had  confessed  the  spoliation  of  the  will ;  that,  at  her  death, 
she  had  lefc  a  will  appointing  the  defendant  her  executor,  who 
now  had  possession  of  the  property.  Tne  bill  further  charged  that 
the  witnesses  to  the  original  will  of  R.  were  all  dead,  and  that  the 
complainant  could  not  set  out  a  copy  of  the  will,  and  prayed  that 
the  executor  of  the  wife  might  be  decreed  to  hold  the  property  in 
trust  for  the  complainants  : 

Held,  that  there  was  equity  in  the  bill ;  that  it  did  not  seek  the  pro- 
bate of  the  will,  bui  to  attach  a  trubt  to  and  secure  the  property, 
and  that  sufficient  reasons  were  given  why  they  had  not  proven  the 
will  before  the  ordinary.     Harris^  earV,  r».  Tisereau  et  al 153 

3.  A  court  of  equity  in  this  state  has  jurisdiction  over  all  cases  of 
fraud,  except  fraud  in  the  execution  of  a  will,  and  this  jurisdic- 
tion includes  fraud  in  the  destruction  of  a  will,  notwithstanding 
the  exclusive  jurisdiction  of  the  ordinary  in  general,  over  ptobate 
and  intestate  matters.     Ibid. 

4.  As  the  bill  ip  this  case  charges  that  the  will  was  duly  executed, 
the  demurrer  U  to  be  considered  as  admitting  such  due  execution, 
and  the  question  as  to  the  amount  and  nature  of  the  proof  neces- 
sary to  make  out  the  case,  (the  will  being  lost  and  the  witnesses 
thereto  dead,)  does  not  at  present  arise  for  consideration.     Ibid. 

5.  When  a  bill  is  filed  to  marshal  the  assets  of  an  insolvent  railroad 
company,  and  a  receiver  appointed,  and  the  cfttims  against  the 
company  are  numerous,  complicated  and  conflicting,  and  they  are 
referred  to  a  master,  who  reports  upon  their  justness,  amount  and 
priority,  and  on  consideration  of  his  report,  each  case  is  separately 
considered,  a  judgment  of  the  court  is  had  upon  it,  fixing  its 
amount  and  its  priority  and  status  in  reference  to  the  other  claiml 
before  the  court,  and  this  being  done,  a  decree  is  taken ^  b^  eciw- 
sent  of  all  parties,  fixing  their  prloriliea  awdW^ua  wvdi  Iw  >\v^  %i^^ 


704  INDEX. 


of  the  road,  and  directing  that  the  proceeds  shall  be  brought  in  for 
distribution,  according  to  the  priorities  of  the  several  judgments: 
Heldj  that  on  the  coming  in  of  the  proceeds  of  the  sale,  it  is  too  late 
for  one  of  the  parties,  who  has  presented  his  claim  to  the  auditor 
and  reduced  it  to  judgment  in  the  manner  stated,  to  modify  his 
claim  so  as  to  set  up  new  liens  and  new  equities  not  presented  to 
the  master  or  to  the  court,  in  its  consideration  of  his  report,  un- 
less there  be  a  clear  showing  of  fraud,  mistake  of  fact,  or  newly 
discovered  testimony,  to  explain  the  failure  to  present  the  truth  of 
the  case  at  the  hearing,  when  the  several  claims  and  their  priorities 
were  determined  by  the  court.  Minnehan  &  Uazlehurst  vs.  Brun, 
&Alh,R,R.  Co.etal 248 

6.  A  court  of  equity  has  no  jurisdiction  to  review  and  correct  errors 
apparent  upon  the  face  of  a  common  law  judgment.     7rvm,  adrn*r, 

vs,  Sanders  et  al ^  350 

7.  Where  an  equitable  plea  is  filed  to  a  common  law  suit,  and  a  de- 
cree had  in  favor  of  the  defendant,  the  plaintiff  cannot,  by  bill,  set 
the  same  aside,  claiming  that  it  was  rendered  in  a  court  of  law. 
The  plaintiff,  on  the  trial  of  the  case,  had  the  right  and  the  op- 
portunity to  have  availed  himself  of  any  legal  or  equitable  claim 
which  he  then  had  as  fully  and  completely  as  if  the  case  had  becm 
pending  in  a  court  of  Fquity,  and  if  he  failed  or  neglected  to  do  so 
at  the  proper  time,  and  in  the  proper  manner,  no  one  is  to  blame 
but  himself.  He  has  had  his  day  in  court,  and  must  now  abide  its 
judgment.     FieUh  adrnW^  vs.  Price 469 

8.  Where  a  bill  is  filed  by  complainants  against  the  administrator  of 
their  father,  to  recover  the  interests  of  their  two  brothers,  who  are 
alleged  to  have  died  **in  minority,''  in  his  estate,  and  th^re  is  no 
charge  as  to  the  ages  of  the  deceased  brothers  at  the  time  of  their 
respective  deaths,  nor  any  reason  set  forth  why  administration  was 
not  had  on  their  estates,  a  demurrer  thereto  was  properly  sus- 
tained.    Tuggle  et  aL  vs.  Tuggle,  adm^Xf  et  al 475 

ESTOPPEL. 

1.  A  settlement  of  accounts  between  a  factor  and  his  principal,  the 
principal  giving  his  promissory  notes  for  the  amount  of  the  factor's 
demand,  but  at  the  time  protesting  against  its  fairness,  is  not  an 
estoppel  upon  the  principal  who  gives  the  notes.  The  fairness  or 
legality  of  the  accounts  is  still  open  to  inquiry,  even  though  no 
fraud  or  mistake,  or  ignorance  of  fact,  is  shown,  But  the  burden 
of  proof  is  upon  the  principal.  The  transaction  is  an  accord  only, 
and  not  satisfaction.     McLendon  ss.  Wilsorif  Callaway  Jb  Co ~    41 

2  When  a  mortgagee  is  present  at  an  auction  sale  of  the  property 
by  the  mortgagor,  and  it  is  announced  at  the  sale  by  the  auctioneer 
that  the  title  is  petf^^it  «A\d  clear,  or  unincumbered,  and  he  fails 
to  make  any  cotiecVivoii  o^  %«\^  ^w\x^>^\i^^vQi^\sN.^  v^\A  «.  purchaser 
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buys  aiider  theimprejision  that  he  is  getting  an  unincumbered  title, 
and  takes  a  deed,  and  pays  his  money  under  such  impression,  the 
xnortgngee  is  estopped  from  setting  up  his  mortgage,  e^en  though 
the  mortgage  was  duly  recorded  at  the  time  of  the  sale.  Markham 
V8.  O'Connor 183 

8.  Nor  is  it  required  that  the  mortgagee  shall  have  failed  to  correct 
the  false  impression  made  by  such  announcement,  with  any  fraud- 
ulent intent.  It  is  sufficient,  that  to  permit  the  mortgage  now  to 
be  enforced,  will  operate  as  a  fraud  oo  the  purchaser.     Ibid, 

4.  In  1851,  K.  mnde  bis  will  providing  that  at  his  death  all  the  prop- 
erty he  should  be  possessed  of  should  be  divided  into  five  shares. 
He  disposed  of  these  shares  to  his  grandchildren,  but  provided 
that  their  parents,  his  sons  aud  daughters,  should  have  the  use  and 
control  during  their  lives.  In  1854  he  delivered  to  his  sons  and 
daughters  certain  parcels  of  land,  valuing  the  land  given  to  each 
at  $8,000  00,  and  taking  written  papers,  duly  sealed  and  witnessed 
from  each,  acknowledging  that  they  had  received  the  property  de- 
scribed '*a8  part  of  my  portion  of  his''  (the  father's)  ^'estate  un- 
der his  will,  and  which  I  am  to  hold  as  his  will  directs  after  his 
death,  and  which  is  to  be  taken  and  considered  as  a  part  of  my 
portion  directed  to  be  given  me  by  the  will  aforesaid."  The  father 
caused  these  papers  to  be  duly  recorded  in  the  record  book  of  the 
clerk's  office  of  the  county  where  the  lands  were  situated.  In 
1850  one  of  the  sons  sold  his  land  to  his  brother,  W.  In  18C2, 
W.  sold  his  tract,  as  well  as  that  he  bought  from  his  brother,  to  J., 
who  bought  without  notice  of  any  defect  in  W.'s  title,  except  the 
constructive  notice  arising  from  the  record  of  the  several  papers 
taken  by  the  father  from  the  son,  and  by  him  recorded  at  the  time 
he  delivered  them  the  possession.  The  sons  have  both  died,  one 
leaving  children.     The  father  is  still  living  : 

Htld,  that  as  against  a  purchaser  from  the  son,  the  father  is  estopped 
from  getting  up  any  title  to  the  land  inconsistent  with  that  described 
in  the  written  acknowledgement  taken  by  him  from  the  son,  and  by 
him  put  upon  record.    Keaton  tt  al.  vs,  Jordan 800 

5.  Where  a  sheriff,  having  a  writ  against  A,  lefi  by  mistake  the  copy 
at  the  house  of  A's  brother,  but  on  the  same  evening,  meeting  A, 
he  informed  him  of  the  fact,  saying  that  if  A  would  accept  such 
service,  well,  but  if  not  he  would  go  and  get  the  copy  and  serve  it 
regularly,  and  A  replied,  that  was  sufficient,  that  he  would  get  the 
copy  himself,  and  that  it  was  not  worth  while  for  the  sheriff  to  go 
after  it,  whereupon  the  sheriff  returned  the  writ,  with  an  entry, 
"served  the  within,  by  personal  service." 

Htld^  that  A  was  estopped  from  denying  the  service.  Johnson  tt  ah^ 
eJiccutorSj  for  use,  vs.  Johnson 449 
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EVIDENCE. 

1.  A  brought  suit  against  B  in  the  statutory  form,  upon  an  open 
account.  The  bill  of  particulars  attached  to  the  declaration  set 
forth  the  account  thus  :  **  January  1,  1869. — To  rent  of  house  in 
1868,  $150  00."  B  pleaded  that  A  agreed,  in  1869,  to  let  him 
have  the  rent  of  the  house  and  pay  him  $75  00  for  boarding  bis 
( A's)  son  that  year.  The  jury  found  for  the  plaintiff  $150  00,  the 
full  amount  of  his  claim,  with  the  interest  from  the  l.-t  of  Febru- 
ary, 1870.  Afterwards,  on  the  levy  of  the  execution,  a  contest 
arose  whether  certain  land  was  subject  to  be  sold,  and  this  de- 
pended on  whether  the  debt  was  contracted  before  or  after  July 
22d,  1808: 

Held,  that  upon  the  face  of  the  record  it  was  uncertain  whether  the 
lot  was  rented  in  1868  or  1860,  and  it  was  error  in  the  judge  to 
refuse  to  permit  B  to  fIiow  by  parol  what  was  the  true  date  ot  the 
renting.     Bland  vs.  Strange  et  al,,  adnCrs 93 

2.  Where  there  is  nothing  upon  the  face  of  a  bill  of  exchange  to 
show  that  it  whs  intended  for  negotiaiioo  at  a  chartered  bank,  the 
defendant  (the  drawer)  cannot  show  by  parol  evidence  that  such 
was  the  intention  in  a  suit  against  him  by  the  holder.  McLaren^ 
ex'x,  V8.  Marine  Bank '...  131 

8.  In  a  suit  on  a  promissory  note  given,  as  expressed  on  its  face, 
"  for  money  due  on  policy,"  the  defendant  pleaded  that  he  was 
induced  to  sign  ^aid  note  by  a  false  and  fraudulent  statement,  made 
by  the  plaintiff's  agent  with  intent  to  deceive  him,  that  if  he  be- 
came dissatisfied  with  the  contract  before  the  note  became  due  he 
might  withdraw  and  the  note  should  be  returned ;  that  he  had  be- 
come so  dissatisfied,  and  so  notified  the  agent,  who  had  refused  to 
return  the  note: 

Heldy  that  it  was  not  error  to  dismiss  the  plea  as  an  effort  to  engraft 
by  parol  a  condition  upon  a  written  contract,  and  that  the  allega- 
tion that  the  parol  promise  was  made  with  intent  to  defraud  does 
not  help  the  case,  there  being  no  charge  that  the  condition  was, 
by  mistake  or  fraud,  left  out  of  the  written  contract.  Henderson 
vs.  Thompson^  for  vse^  etc, ;  HoUoway  vs.  Hallick  ;  Lawrence  vs. 
Hallick 149 

4.  It  is  not  for  the  court  to  say,  in  the  charge  to  the  jury,  that  *'  the 
assertion  of  counsel  as  to  the  opinion  they  entertain  of  the  effect 
of  the  evidence,  however  strongly  asserted,  is  not  evidence." 
Such  a  statement  not  only  declares  a  correct  principle,  but  in  the 
present  case  it  does  not  appear  whether  the  remark  was  intended 
to  apply  to  counsel  for  the  state  or  for  the  defendant.  McRae  vs. 
The  State 290 

5.  When  one  has  parted  with  his  title  to  property,  his  declarations 
made  subsequently  thereto  are  inadmissible  to  defeat  or  disparage 
such  title.    Monroe^  exV,  vs,  Napier  et  al,.. 38S 
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6.  On  a  trial  of  nn  indictment  for  arsoHi  it  is  not  error  to  admit  evi- 
dence showing  that  feelings  of  anger  or  dislike  existed  on  the  part 
of  the  defendant  towards  the  owner  of  the  property.     Ilammack 

V8.  The  State 397 

7.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  by  a  widow 
against  a  railroad  company  for  the  homicide  of  her  husband,  who 
WAS  an  engineer  on  its  train,  to  permit  the  "  Northampton  Tables 
of  Mortality'*  to  be  pat  in  evidence  before  the  jury.  Ga,  li.  R. 
and  B.  Co.  vs.  Oaks 410 

8.  Letters  of  administration,  and  certified  copies  thereof,  are  oflli* 
cial  papers  issued  by  an  officer  of  a  state  government,  and  under 
act  of  congress  of  180G,  United  States  statutes  at  large,  volume 
14,  page  141,  are  not  required  to  have  any  stamp.  Cox  vs.  Jones, 
adm'r 438 

9.  Where  an  exemplification  of  the  proceedings  of  the  probate  court 
of  a  sister  state  is  offered  in  evidence  in  the  courts  of  this  state, 
our  courts  will  presume  that  the  probate  court  is  a  court  of  record, 
and  the  certificate  of  the  judge  that  he  is  ex  officio  the  clerk,  that 
be  has  no  official  seal,  and  that  he  has  jurisdiction,  under  the  laws 
of  his  state,  of  the  subject  matter,  etc.,  is  a  sufficient  authentica- 
tion of  the  record  under  the  act  of  congress.     Ibid. 

10.  The  rule  which  excludes  parol  evidence  from  adding  to,  or  tak- 
ing from,  or  varying,  written  contracts,  in  view  of  our  evidence  act 
which  allows  parties  to  testify  in  their  own  favor,  should  not  be 
relaxed.     Howard  it  Soule  vs.  Stephens 418 

11.  Where  one  of  the  parties  to  the  suit  introduces  in  evidence  the 
judgment  of  a  court  in  Pome  matter  that  may  be  relevant,  it  is  not 
error  for  the  court  to  permit  the  other  to  introduce  the  whole  rec- 
ord, unless  it  appear  that  the  other  portion  is  irrelevant  and  may 
injure  the  party  objecting.     Bailie,  «a;V,  vs.  KinchUy  et  al 487 

12.  When  the  maker  of  a  deed  files  a  bill  to  reform  or  cancel  it  and 
d\eB pendente  lite,  his  will  is  not  competent  evidence  for  his  legal 
representative,  to  support  the  allegations  in  the  bill,  or  for  any  pur- 
pose which  seeks  to  obtain  the  decree  prayed  for.  Bass,  ex'x,  vs. 
Bass,  admW,  et  al 531 

13    For  the  purpose  of  proving  that  toll  was  charged  while  the  bridge 
was  in  that  condition,  it  is  not  competent  for  a  witness  to  state  that        < 
he  has  an  account  showing  a  charge  against  him  for  toll  of  the  same 
date  the  accident  occurred.     Tift  vs.  Jones 538 

14.  In  cases  of  garnishment,  the  sayings  and  letters  of  the  principal 
debtor,  made  or  written  after  the  service  of  the  summons,  are  not 
competent  evidence  against  the  plaimiff,  to  show  a  want  of  title  in 
the  debtor  to  the  property  or  effects  in  the  hands  of  the  garnishee. 
Wan^en,  Wallace  &  Co.  vs.  Moore  et  al.;  Warren,  Wallace  de  Co. 
vs.  Culver 562 
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15.  It  was  not  competent  to  contradict,  by  parol,  the  face  of  the 
agreement,,  by  showing  that  the  notes  turned  over  were  not  Sim- 
mons* own  notes,  bin  the  notes  substituted  for  his  by  the  parties 

in  1803.     SimmoJis  vs.  Martin,  adrnx 570 

16.  The  defendant  gave  the  plaintiff  a  note  for  an  amount  claimed 
by  the  latter  to  be  due  for  board.  This  note  was  paid  off.  The 
plaintiff  subsequently  sued  the  defendant  on  an  account,  to  which 

'  the  general  issue  alone  was  pleaded.  The  defendant  claimed  upon 
the  trial  that  the  note  was  given  for  too  much,  and  that  he  so  stated 
to  the  plaintiff  at  the  time  of  its  execution,  but  nevertheless  signed 
it  **to  keep  down  a  fuss.''     He  claimed  a  credit  for  the  excess: 

Held,  that  no  matters  in  evidence  anterior  to  the  date  of  the  note 
could  be  considered  by  the  jury.     Ellis  vs.  Drake ^ 617 

17.  Where  the  question  at  issue  was  whether  a  sale  by  an  insolvent 
was  made  to  defraud  creditors,  the  fact  that  rumors  of  his  insol- 
vency were  prevalent  after  the  date  of  such  sale,  was  inadmissible. 
Fishel  vs.  Lockard  A  Ireland ~  632 

18.  Where  one  ground  of  attack  upon  such  sale  was  its  secrecy,  it 
was  competent  to  prove  by  a  witness  who  entered  the  vendor's  store 
on  the  day  of  the  sale,  the  vendor  and  vendee  both  being  present, 
that  from  the  appearance  of  the  goods  and  the  parties,  he  thought 
some  kind  of  sale  was  about  to  be  consummated,  and  asked  a 
clerk  in  reference  to  it,  who  smiled  and  replied  that  they  were  sell- 
ing out,  or  had  sold  out,  giving  no  very  definite  answer.     Ibid. 

19.  Writings  tendered  lor  the  purpose  of  proving  handwriting  by 
comparison,  are  inadmissible  unless  submitted  to  the  opposite 
party  before  he  ann*ounces  himself  ready  for  trial.  Georgia  Mas. 
Mut.  Life  Ins.  Co.  vs.  Gibson  et  al 640 

20.  In  this  case  it  was  only  necessary  to  show,  prima  facie,  that 
debts  are  due  by  the  deceased  wife  to  authorise  administration  to 
be  granted  on  her  estate,  and  if  the  administrator  positively  testi- 
fies  that  there  are  such  debts,  it  is  sufficient,  and  he  will  not  be 
required  to  produce  the  claims  in  court.  McLaren  vs.  Bradford, 
admW 648 

21.  Whether  the  amount  agreed  to  be  paid  in  the  deed  and  the  bond 
on  a  breach  of  the  condition  thereof,  was  intended  as  a  penalty  or 
as  liquidated  damages,  is  immaterial  in  this  case.     In  either  view 

•  the  amount  of  the  verdict  was,  under  the  evidence,  due  and  recov- 
erable. The  deed  of  separation  and  the  bond  constituted  but  one 
agreement  so  far  as  that  question  was  concerned,  and  are  to  be 
construed  together,  and  under  their  respective  recitals,  and  the 
pleadings,  were  both  admissible  in  evidence.     Ibid. 

22.  Where  an  appeal  was  entered  without  date  by  an  agent,  and  a 
motion  was  made  to  dismiss  the  same  because  not  entered  within 
time,  and  because  lYie  «Lg|&w\.  \v«A  xio  written  authority  to  act  in  the 
premises,  upon  l\ie  \i^wu\^  ol  w^^i^i  mQ\AQ\i^  >>jv^  tx  ^oxU,  ^S&Avrit 
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of  such  agent  to  the  effect  that  he  ^'  bad  instractions  in  writing, 
and  authority  to  enter  euch  appeal,  and  that  the  writinii;  whs  lust 
so  he  could  not  file  it  in  the  clerk^s  office*'*  was  inadmissible. 
Bank  of  Empire  StatCy  for  usCj  vs,  Booton  et  al 663 

EXECUTIONS. 

1.'  On  a  rule  to  distribute  money  between  contesting  laborers'  and 
mechanics'  liens,  it  appeared  that  the  affidavit  for  the  enforcement 
of  the  oldest  lien  was  not  attached  to  the  execution.  It  was 
proven  that  the  affidavit  was  so  aitached  when  the  papers  were  de- 
livered to  the  sheriff,  and  had  been  **lost  off  or  worn  off"  whilst 
in  his  hands : 

Heldy  that  it  was  not  error  to  order  the  execution  lo  be  paid.  Yar- 
borough  et  al.  vs,  Lumpkin^  sheriffs  et  al 2?0 

2.  One  execution  was  against  Steedon  Bray,  tho  contesting  ones 
against  Stogner  Bray,  and  it  was  claimed  that  the  property  sold  be- 
longed to  Stogner  Bray.  Counsel  stated  in  their  place  to  the  court 
that  both  names  referred  to  the  samo  person,  which  was  not  ob- 
jected to  as  evidence,  nor  was  this  fact  denied  : 

Heldf  that  the  identity  of  the  defendant  in  the  several  executions  was 
sufficiently  proven.     Ibid. 

3.  When  the  property  from  which  money  was  raised  by  levy  and 
sale  had  been  claimed  and  the  claim  withdrawn,  and  the  sheriff 
testified  that  the  chief  creditor,  who  he  understood  represented  all 
the  creditors,  stated  to  him  that  the  fee  of  the  claimant's  attorneys 
was  to  be  paid  out  of  the  proceeds  on  the  condition  of  their  con- 
sent to  the  sale,  and  that  the  property  belonged  to  the  claimant,  it 
was  not  error  in  the  court  to  order  that  a  proper  sum  be  held  sub- 
ject to  a  trial  by  jury  as  to  the  claim  of  the  attorneys  for  their  fee. 
Ibid. 

4.  It  is  too  late  for  a  contesting  creditor  in  such  a  case,  after  the  de- 
cision of  the  court  has  been  pronounced,  to  make  tbe  issue  that 
the  creditor  holding  the  oldest  lien  did  not  in  fact  do  the  work  for 
which  the  lien  was  claimed,  unless  for  special  cause  shown.  Ibid. 

5.  Where  the  sheriff  levied  upon  property  of  the  principal  pointed 
out  by  the  security,  and  a  claim  wm  interposed  thereto  which  was 
subsequently  dismissed  for  some  technical  defect,  and  the  amount 
due  paid  to  the  plaintiff  in^.  fa.  by  the  security  : 

Heldj  that  the  sheriff  was  not  liable  to  be  attached  for  contempt 
for  failing  to  proceed  with  said  execution,  in  the  absence  of 
further  instructions  from  such  security.  Pugsley^  sheriffs  vs.  Drew.  339 

6.  Where  an  execution  failed  to  follow  the  judgment  upon  which  it 
was  based,  either  in  amount  or  as  to  the  parties,  it  was  properly 
excluded  upon  the  trial  of  a  claim.  Williams^  ex'r,  et  al.  vs.  At- 
wood  etal..... ^'^^ 
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7.  Whore  a  levy  was  made  upon  personal  property,  and  before  the 
sale  the  property  was,  by  agreement  between  the  plaintiff  and  de- 
fendant, placed  in  the  hands  of  a  third  person  to  be  sold  at  private 
sale,  and  before  the  sale  the  defendant  becomes  a  bankrupt,  and 
the  property  is  taken  by  the  assignee  and  sold  : 

Ileldj  that  this  is  such  a  disposition  of  the  levy,  as  authorizes  the 
plaintiff  in^.  fa.  who  does  not  prove  his  debt  in  bankruptcy,  to 
levy  his  execution  upon  real  estate  upon  which  it  is  a  lien,  in  the 
hands  of  a  purchaser  from  the  bankrupt  before  the  bankruptcy. 
Winship  vs,  Phillips 593 

See  Levy  and  Sale. 

FACTORS. 

1.  A  settlement  of  accounts  between  a  factor  and  his  principal,  the 
principal  giving  his  promissory  notes  for  the  amount  of  the  fac- 
tor's demand,  but  at  the  time  protesting  against  its  fairness,  is  not 
an  estoppel  upon  the  principal  who  gives  the  notes.  Tlie  fairness 
or  legality  of  the  account  is  still  open  to  inquiry,  even  though  uo 
fraud  or  mistake,  or  ignorance  of  fact,  is  shown.  But  the  burden 
of  proof  is  upon  the  principal.  The  transaction  is  an  accord  only, 
and  not  satisfaction.     McLendonvs.  Wilson^  Callaway  3k  Co 41 

2.  A  factor  had  advanced  money  to  A  to  purchase  cotton,  to  be  sold 
by  the  factor  upon  A*s  account,  and  for  his  own  remuneration  for 
his  advances.  A  purchased  and  shipped  during  the  same  season 
various  lots,  accompanying  the  first  with  an  order  to  sell  on  ar- 
rival. The  factor  failed  to  sell  as  directed,  but  wrote  to  A  ad  vis- - 
ing  against  a  sale,  asking  his  further  direction,  and  stating  that  he 
would  hold  for  a  better  market  unless  A  should  direct  otherwise. 
As  other  lots  came  forward,  letters  of  a  similar  character  were 
sent  by  the  factor  to  A,  all  of  which  A  failed  to  answer.  The  cot- 
ton remained  unsold,  the  market  continuing  to  decline,  until  at 
length,  in  reply  to  a  letter  insisting  on  instructions,  A  wrote,  in- 
sisting on  his  original  order  with  the  first  shipment,  and  repu  iat- 
ing  all  authority  for  any  delay.  The  factor  still  held  the  cotton 
for  some  time,  even  after  this  letter,  and  the  same  was  at  last  sold 
at  great  loss : 

Ileldy  that  it  was  the  duty  of  A  to  answer  the  letters  if  he  did  not 
consent  to  the  acts  and  intent  of  the  factor  as  therein  expressed, 
and  that  he  cannot  complain  of  the  holding  of  the  cotton  except 
so  far  as  it  was  held  after  he  had  notified  the  factor  of  his  dissent 
from  his  action.     Ibid. 

3.  A  warehouseman  and  factor,  who,  without  notice  of  any  lien, 
makes  advances  on  cotton  which  was  produced  on  rented  land,  and 
stored  with  him  by  the  tenant,  has  such  a  qualified  property  in, 
and  lien  on,  the  cotton,  as  to  entitle  him  to  reimbursement  for 
such  advances  aud  pay  totpto\)^t  <i\\ar^e8^  before  the  landlord  can 
eu force  bia  c\a\m  fox  tetkX  a^a\vi^\.\Xi^  ^qv\.qtv^^\A^^  tv^va  qC  such 
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factor  are  al«o  superior  to  the  lien  of  a  merchant  who  sold  com- 
mercial fertilizers  to  the  debtor.     Clark  <&  Cole  vs.  Dobbins  et  al..  656 

FACTORS'  LIEN.    See  Lien,  12,  14. 

FEES.  ^Q%  Attorney  and  Client, 

FIUUDULE>iT  CONVEYANCE. 
See  Debtor  and  Creditor,  1*2-16. 

GARNISHMENT. 

1.  A  suit  was  pending  in  favor  of  R.  against  T.,  and  his  sureties. 
The  sureties  held  a  mortgage  given  by  T.  on  certain  personal  prop- 
erty. They  consented  to  the  sale  of  the  mortgaged  property  on 
the  condition  that  the  proceeds  were  to  be  deposited  with  K.,  to 
be  applied  to  the  judgment  of  R.  when  obtained.  This  was  done 
before  P.  obtained  judgment  against  T. : 

Held,  that  the  money  in  the  hands  of  K.  was  not  subject  in  a  pro- 
ceeding by  garninhment  to  be  appropriated  to  the  judgment  of  P., 
although  it  was  older  than  the  one  in  favor  of  R.  Prescott  vs.  King,    50 

2.  When  a  garnishee  answered  that  at  the  time  of  the  service  of  the 
garnishment  he  was  indebted  to  the  defendant  a  certain  sum  ;  that 
the  said  debt  was  a  judgment,  that  execution  had  issued  and  was 
in  the  bands  of  the  sheriff,  who  was  pressing  him  for  payment ; 
that  he  notified  the  plaintiff  and  his  attorney  of  these  facts,  and 
that  he  would  pay  the  money  to  the  sheriff  unless  they  took  the 
proper  steps  to  restrain  the  sheriff  and  protect  him  ;  that  they  did 
nothing  to  restrain  the  sheriff,  and  the  garnishee,  to  save  his  prop- 
erty from  levy  and  sale,  paid  the  money  to  the  sheriff  with  full 
notice  to  the  plaintiff: 

Held,  that  it  was  not  error  in  the  court,  there  being  no  traverse  of 
his  answer,  to  refuse  to  permit  judgment  to  go  again&t  the  gar- 
nishee.    Smith  vs.  Smith 472 

3.  A,  the  agent  of  B,  having  in  hand  certain  money  belonging  to  B, 
deposited  it  in  bank  to  his  own  credit,  he  having  already  a  credit 
there  to  himself,  whereupon  a  creditor  of  A  garnished  the  bank. 
B  filed  a  claim  affidavit  and  bond  under  the  act  of  1871,  Code,  sec- 
tions 8541,  3543,  and  his  money  was  paid  him  on  A^s  check.  A 
dissolved  the  garnishment  in  the  usual  mode,  and  got  the  balance 
on  his  own  check  : 

Held,  that  B  might  assert  his  right  to  the  money  in  this  way.  Spain, 
admW,  vs.  Beach  &  Son;  Beach  &  Son  vs,  Spain,  admW 474 

4.  The  claim  affidavit  was  a  sufficient  traverse  of  the  garnishee's  an- 
swer, which  merely  set  forth  A's  account,  and  that  the  money  had 
been  paid  out  after  the  filing  of  the  claim,  and  after  A'«  dvs^^^A'Ok.- 
tioa  of  the  garuishmeut.    I  bid. 
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5.  The  plaintiff  in  the  garnishment  proceedings  had  no  right,  aflera 
finding  by  the  j*iry  for  B  on  the  claim,  to  any  judgment  on  B*8 
bond.  His  remedy  for  the  balance  of  the  money  was  by  a  judg- 
ment sgainst  A,  and  his  security  on  his  bond  to  di^isolve  the  gar- 
nishment.    Ibid, 

6.  In  cases  of  garnishment,  the  sayings  and  letters  of  the  principal 
debtor,  innde  or  written  after  the  service  of  the  summons,  are  not 
competent  »*vidence  against  the  plaintiff,  to  sho'^  a  want  of  title 
in  the  debtor  to  the  property  or  effects  in  the  hands  of  the  gar- 
nishee. ]f  an*«».  Wallace  &  Co,  r«.  Moore  et  al, ;  Wanen^  Wal- 
lace &  Co.  vs.  Culver 562 

GUARANTY.     See  Contracts,  5. 

GUARDIAN  AND  WARD. 

1.  On  the  trial  of  an  appeal  from  the  court  of  ordinary,  in  the  mat- 
ter of  an  application  by  a  ward  for  a  settlement  with  his  guardian, 
the  superior  court  has  the  same  power  to  mould  its  judgment  for 
the  enforcement  of  the  rights  of  the  parties  as  if  suit  had  been 
originally  instituted  in  that  court.     Howard  os.  Barrett 15 

2.  When  one  petitioned  to  be  permitted  to  resign  as  the  guardian  of 
a  lunatic,  and  an  order  be  put  upon  the  minutes  that  the  petition 
be  granted,  and  on  the  same  day  another  guardian  was  appointed, 
who  gave  a  bond  and  wns  duly  qualified  : 

Held,  that  the  granting  of  the  order  permitting  the  resignation,  is 
no  judgment  that  a  full  settlement  and  accounting  had  been  had. 
King  vs.  Hughes^  next  friend,  et  al 600 

8.  When  a  guardian  received  for  his  ward  a  sum  of  money  in  specie, 
or  its  equivalent  in  bank  hills,  and  sets  up  that  in  18G2  it  was  in 
his  hands  in  the  shape  of  Confederate  money,  the  burden  of  proof 
is  upon  him  to  show  that  it  got  into  Confederate  money  in  the  due 
and  prudent  execution  of  his  duties  as  guardian.     Ibid, 

HOMESTEAD. 

When  A  died,  leaving  a  will,  in  which  he  devised  to  his  widow  a  cer- 
tain parcel  of  land,  and  to  his  minor  daughter  a  certain  other 
parcel,  and  afterwards  the  widow  had  a  homestead  set  apartto  her 
and  the  minor  daughter  out  of  this  same  land  : 

Held,  that  this  was  not  an  election  not  to  take  under  the  will,  and 
her  devise  did  not,  on  her  intermarriage  with  a  second  husband, 
go  to  all  the  children  of  her  first  husband,  as  a  determined  home- 
stead.    Akin  et  al.  vs.  Geiger  el  al 407 

HUSBAND  AND  WIFE. 

1.  As  to  her  life  estate  in  the  property  settled,  the  power  of  the  wife 
was  absolute,  and  &V\e  m\^\\\,  %^\V  ot  charge  at  her  pleasure,  except 
as  reslralued  by  \avr,  «L\\d  \\\ftT^\i  \v\%\\q  ^^^q^^.  ^S.  ^w^  \^^>A5i.^  io  S.i 
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the  defendant,  that  the  purpose  of  the  wife  in  making  the  note  and 
mortgage  was  different  A*om  that  stated  hj  the  trustee  at  the  time 
S.  became  security,  the  verdict  is  not  illegal.  Morrison  vs.  Solo- 
mon   205 

2.  When  a  deed  recited  that  the  grantor  had  jears  before  made  his 
will,  givi?ig  certain  property  to  his  daughter's  husband  for  the  sole 
use  of  said  daughter  and  her  children,  the  property  to  be  under 
the  control  of  the  husband,  to  be  managed  by  hrai  for  the  main- 
tenance of  his  wife  and  family,  without  liability  on  his  part  to  ac* 
coun^  and  that  the  property  had  gone  into  and  continued  in  the 
possession  of  the  husband,  on  the  terms  stated,  for  over  twenty 
years,  by  parol  agreement,  and  that  the  donor  now  desired,  in 
writing,  to  carry  out  the  original  intent,  the  deed  then,  in  terms, 
simply  conveyed  the  property  to  the  husband,  as  trustee,  for  the 
sole  use  of  the  wife  and  her  husband : 

Heldy  that  taking  the  recitals  in  the  deed  as  a-  part  thereof,  the  hus- 
band was  to  control  the  property  for  the  maintenance  of  his  wife 
and  children,  free  from  a  liability  to  account.  Shorter  et  al.  vs, 
Metkvin^for  itse 225 

8.  A  conjveyance  by  an  insolvent  husbsmd  to  his  wife  in  payment  of 
a  debt,  claimed  by  him  to  be  due  to  her  from  him  for  his  use  of  her 
separate  estate,  will  be  closely  scanned,  and  unless  clearly  bona 
fide,  will  be  declared  void  as  against  creditors.     Ibid, 

4.  When  a  husband  was  the  trustee  of  property  for  the  separate  use 
of  his  wife  and  children,  but  he  was  made  the  manager  thereof 
for  tlieir  support  and  maintenance,  without  liability  to  account,  and 
he  being  largely  in  debt,  recognized  himself  as  indebted  to  his  wife 
and  children  for  the  rent  of  the  trust  plantation  for  three  years, 
and  conveyed  to  himself,  as  their  trustee,  under  the  direction  of 
the  ordinary,  certain  property  in  payment  of  said  debt : 

Held,  that  as,  under  a  proper  construction  of  the  trust  deed,  he  was 
to  manage  the  estate  for  the  maintenance  of  his  family  without 
liability  to  account,  no  debt  existed  Irom  him  as  trustee,  unless 
there  was  proof  that  he  bad  failed  to  give  them  reasonable  main* 
tenance.     Ibid, 

5.  Where,  upon  the  death  of  a  testator,  his  property  in  wild  lands 
was  divided  between  his  legatees,  one  of  whom  was  subsequently 
married,  and  her  hnsband  exercised  acts  of  ownership  over  her 
interest  in  the  said  property  by  claiming  it  as  his  own  and  eitdeav- 
oring  to  sell  it: 

Heldy  that  prior  to  the  act  of  1800,  he  acquired  title  to  the  same  by 
virtue  of  his  marital  rights^  and  upon  his  death  it  passed  to  his 
heirs  and  not  to  his  wife  by  survivorship.  Hooper  vs.  Hov^elU 
guard^n,  et  al 815 

6.  A  valid  judgment  obtained  against  the  husband  during  the  pend- 
ency of  A  suit  for  a  divorce,  founded  on  a  d«b\.  co\\Vt«tfi\A^  X^^^^x^ 

Vou  Lih  46. 
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the  separation  of  the  h^ishand  and  wife,  is  a  good  lien  upon  prop- 
erty set  apart  to  the  wife  on  the  final  hearing.  CarUhers  vs.  Vea- 
able 889 

7.  An  action  by  a  widow  against  a  railrond  company  for  the  homi- 
cide of  her  husband  by  the  running  of  its-trains  may,  under  sec- 
tion  8406  of  the  Code,  be  tried  in  the  county  where  the  killing  was 
done,  although  such  county  U  not  that  in  which,  by  the  charter, 
the  principal  place  of  business  of  the  company  is  located.  Geor- 
gia li.  B,  and  B^k^g  Co,  vs.  Oaks ^  410 

8.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  by  a  widow 
against  a  railroad  company  for  the  homicide  of  her  husband,  who 
was  an  engineer  on  its  train,  to  permit  the  **  Northampton  Tables 
of  Mortality  **  to  be  put  in  evidence  before  the  jury.     Ibid. 

9.  An  action  by  a  wife  against  a  railroad  company  for  the  homicide 
of  her  husband  by  the  negligence  of  its  servants  in  the  running  of 
its  train,  is  an  action  depending  for  its  existence  on  the  law  of  the 
state  where  the  homicide  occurred,  and  when  such  homicide  oc- 
curred in  the  state  of  Tennessee,  the  right  of  action  is  in  such 
person  or  persons  as  is  provided  by  the  law  of  Tennessee.  W, 
and  A,  B,  B,  Co,  vs.  Strong 461 

10.  When  the  right  of  action  for  the  homicide  of  a  husband  and 
father  is  given  by  law  to  the  personal  representative,  for  the  use 
of  the  wife  and  children,  the  wife  cannot  sue  alone  and  in  her  own 
name.    Ibid, 

11.  An  action  for  the  homicide  of  a  husband  by  the  running  of  mil 
cars,  charged  to  be  by  reason  of  negligence  either  in  the  railroad 
company  or  its  servants,  is  an  action  sounding  in  ioi't,  and  not  an 
action  ex  contractu^  but  in  determining  whether  the  railroad  com- 
pany is  liable,  the  relation  of  the  deceased  to  the  railroad,  whether 
as  an  employee,  or  passenger,  or  stranger,  are  essential  elements 
in  deciding  whether  the  killing  was  wrongful.  The  right  of  the 
wife,  or  the  representative,  to  sue  depends  upon  the  wrongfulness 
of  the  killing,  and  if  the  killing  occurred  under  such  circumstan- 
ces as  by  the  laws  of  the  place  of  the  killing,  or  by  a  legal  con- 
tract between  the  parties,  the  railroad  company  was  not  guilty  of 
any  breach  of  duty  to  the  deceased,  the  right  of  action  does  not 
accrue.    Ibid, 

12.  Although  the  language  of  our  Code,  section  2971,  would  s^em 
to  give  a  wife  the  right  to  sue  for  the  homicide  of  her  husband,  in 
broad  terms  and  without  qualification,  yet,  in  deci>iing  whether  a 
right  to  recover  damages  in  any  case  exists,  it  must  appear  that  the 
killing  was  a  wrong,  that  is,  that  the  defendant  in  such  killing  was 
guilty  of  a  breach  of  duty ^  express  or  implied,  which  was  due  to 
the  deceased,  and  \{  iViete  vras  no  such  breach,  there  can  be  no  re- 
covery,    ibid. 
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13.  Ill  an  action  by  the  wife  against  a  railroad  company  for  the  hom- 
icide of  her  husband,  aTl  the  facts  and  circumstances  connected 
with  the  killing,  or  any  relation  existing  by  contract  or  by  law  be- 
tween the  person  killed  and  the  company,  which  would  bar  a  re- 
covery by  him  for  damages,  in  case  he  had  not  died,  apply  to  and 
govern  the  right  of  the  wife.     Hendricks  vs.  TV,  and  A.  Ji,  li»  Co.  461 

14.  The  fact  that  a  minor  has  married  by  the  consent  of  her  parents, 
or  that  on  becoming  a  widow,  while  she  is  yet  in  her  minority,  she 
has  administered  on  her  husband^s  estate  with  such  consent  and 
by  permission  of  law,  does  not  bind  her  individually  on  a  note 
which  she  has  given  for  an  account  due  by  her  deceased  husband. 
Poole  vs.  Hines 600 

16.  On  the  death  of  a  wife  living  apart  from  her  husband  under  a 
deed  of  separation,  adminish*ation  could  be  taken  on  her  estate, 
even  before  the  act  of  December  9th,  1871,  and  the  assets  belong- 
ing thereto  were  recoverable  by  the  administrator  from  the  hus- 
band himself  for  the  payment  of  her  debts,  unless  such  debts  be 
paid  by  the  husband.    McLaren  vs.  Bradford,  adrnW 648 

ILLEGALITY. 

1.  The  provisions  of  the  Code,  sections  3370  to  3376,  authorizing 
executions  to  issue,  under  certain  circumstances,  as  against  stock- 
holders in  corporations  when,  by  law,  such  stockholders  are  per- 
sonally liable  for  the  debts,  or  a  portion  of  the  debts  of  the 
corporation,  may  be  resorted  to  in  all  cases  where  the  stockholders 
are  personally  liable  ander  the  charter,  unless  some  specific  and 
exclusive  mode  is  otherwise  provided  by  the  charter.  Heard  vs. 
Sibley 310 

2..  As  the  execution  provided  for  is,  in  effect,  only  a  mode  of  sait, 
the  stockholder,  unless  the  charter  otherwise  provides,  may  set  up 
in  his  illegality  any  defense  that  he  might  make  to  the  merits  in  a 
suit  brought  against  him  in  the  ordinary  way,  and  he  is  not  con- 
cluded by  the  judgment  ag%inst  the  corporation  upon  any  issue 
material  to  his  defense.     Ibid.' 

3.  In  a  proceeding  of  this  character,  where  an  execution  issues  in 
the  first  instance,  and  the  defendant  sets  up  his  defense  by  affida- 
vit of  illegality,  the  defendant  has  all  the  right  and  privileges  as 
to  pleas  and  amendments- that  he  would  have  in  ordinary  suits  on 
contracts.    Ibid, 

4.  Where  an  affidavit  of  illegality  alleged  that  the  defendants  never 
had  any  notice  of  the  pendency  of  the  suit  upon  which  the  judg- 
ment was  founded  until  execution  issued  against  them,  a  demurrer 
thereto  should  have  been  overruled.  Duke,  adrnW,  et  al.,  vs.  Ran- 
dolph^          528 

INDICTMENT.    See  Criminal  Lau»  ^,^- 


716  INDEX. 


INDORSEMENT. 

1.  If  one  accept  a  drafl,  having  no  funds  of  the  drawer,  and  the 
payee  indorse  the  draft  before  acceptance,  with  the  distinct  under* 
standing  with  the  acceptor  that  the  acceptance  is  on  the  faith  of 
the  indorsement,  and  the  acceptor  have  the  bill  to  pay,  he  may  re- 
cover of  the  drawer  and  indorser  as  principal  and  security,  for 
money  paid  out  and  expended,  and  under  our  law  they  are  joint 
promissors,  and  may  be  sued  in  the  county  of  the  drawer,  though 
the  indorser  lives  in  a  different  counly.  lioss  vs,  Saulsburj/,  Bes- 
pts8&  Co 379 

2.  Where  A  d%ew  a  draft  in  favor  of  B,  on  C,  factor  and  commis- 
sion merchant,  undertaking  in  the  draft,  to  deliver  to  the  fac- 
tor his  cotton  crop  in  time  to  be  sold,  so  that  the  proceeds  might 
be  applied  to  the  draft  at  its  maturity,  and  the  payee,  to  induce 
the  factor  to  accept,  indorsed  the  draft,  with  intent  to  hold  the  fac« 
tor  harmless,  and  A  delivered  his  crop  accordii\gly,  but  the  factor 
permitted  him  to  s*ll  thirteen  of  the  bales  for  other  purposes,  and 
applied  the  balance  to  the  payment  of  debts  due  by  A  to  him  of  a 
previous  date  to  the  indorsed  draft,  which  debts  were  evidenced 
by  acceptances  by  the  factor  of  other  and  previous  drafts  of  the 
same  character  by  A  on  the  factor,  and  which  the  factor  had  ac- 
cepted and  paid,  and  which  exceeded  in  amount  the  value  of  all 
the  cotton  of  A  : 

Ildd,  that  the  drafl  drawn  in  favor  of  B,  and  indorsed  by  him,  was 
an  appropriation  of  the  proceeds  of  the  cotton  afterwards  deliv- 
ered to  the  payment  of  the  same,  and  the  indorser,  B,  would  only 
be  liable  as  surety  to  G,  if  he  or  his  agent  had  notice  that  the  pre- 
vious drafts  of  A,  accepted  by  G,  had  in  them  the  like  appropria- 
tion, and  it  was  error  in  the  court  to  charge  the  jury  that  it  made 
no  difference  whether  B  or  his  agent  had  such  notice  or  not.  Ibid. 

8.  Whatever  may  have  been  the  rule  previous  to  the  act  of  congress 
requiring  all  drop  letters  to  bear  a  postage  stamp,  since  the  pas- 
sage of  said  act,  notice  to  an  indorser  of  notarial  protest,  deposited 
in  the  postoffice  of  the  city  where  the  indorser  resides,  is  sufficient 
notice  under  section  2781  of  the  Gode.     McKatt  V8,  Jones 473 

INFANT. 

The  fact  that  a  minor  has  married  by  the  consent  of  her  parents,  or 
that,  on  becoming  a  widow,  while  she  is  yet  in  her  minority,  she 
has  administered  on  her  husband's  estate  with  such  consent  and 
by  permission  of  law,  does  not  bind  her  individually  on  a  note 
which  she  has  given  for  an  account  due  by  her  deceased  husband. 
Poole  t?s.  Hines 600 

IKEEUIOB.  C^OT^T.    S^e  Judgments,  7. 
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INJUNCTION. 

1.  There  was  no  error  in  the  refusal  to  grant  the  injanction  in  this 
case.     VanDyke  vs.  Martin  et  al » 66 

2.  Equity  will  not  enjoin  a  deft^ndant  from  the  free  disposal  of  his 
property  on  the  application  of  a  creditor  who  sets  up  no  lien  upon, 
or  title  to,  the  property,  and  who  presents  no  other  equity  than  his 
simple  fear  that  whe<i  he  reduces  his  claim  to  judgment,  he  will 
not  be  able  to  find  property  on  which  to  levy  it.    Vorticvs,  JDugas.  231 

8.  A  company  incorporated  to  manufacture  pig  iron,  undertook  to 
erect  acorn  and  flour  mill,  and  one  of  the  stockholders  filed  a  bill 
to  enjoin  the  use  of  the  corporate  funds  for  such  purpose,  which 
injunction  the  judge,  after  an  answer  and  a  hearing,  granted  : 

Ileldf  that  as  the  right  so  to  use  the  corporate  funds  depends  upon 
whether  the  purpose  is  merely  to  erect  machinery  to  grind  the 
grain  to  be  used  by  the  laborers  and  animals  employed  in  the  man* 
ufacture  of  pig  iron,  or  whcher  the  grinding  of  grain  for  the  pub- 
lic generally  is  not  also  a  leading  purpose,  and  as  this  is  a  question 
of  fact  to  be  determined  by  the  evidence,  and  as  we  are  not  satis- 
fied that  the  judi^e  has  abused  his  discretion,  the  judgment  ought 
to  stand.     Cherokee  Iron  Co.  vs,  Jones 276 

4.  Where,  under  the  charges  of  an  injunction  bill,  the  complainant 
has  a  clear  right  to  the  injunction  prayed  for,  and  on  a  rule  to 
show  cause  the  defendant  does  not  fully  answer  the  material 
charges,  or  answers  argumentatively,  it  is  not  error  in  the  judge 
to  grant  the  injunction,  and  this  is  especially  so  if  the  charges  in 

the  bill  make  a  case  of  fraud.     Bighamvs.  Oorham 329 

5.  Where,  to  a  scire  facias  against  an  administrator  to  revive  a  dor- 
mant judgment  against  his  intestate,  the  administrator  offered  to 
lt\eskd  plene  administracilj  but  the  presiding  judge  announced  that 
this,  was  unnecessary,  as  the  effect  of  the  proceeding  would  be  sim- 
ply to  revive  the  dormant  judgment,  and  have  no  effect  upon  the 
administrator,  and  a  judgment  was  taken  accordingly: 

Heldf  that  equity  will,  on  such  proof  being  made,  restrain  the  plain- 
tiff from  using  such  judgment  of  revival  as  evidence  of  assets  in 
the  h^ds  of  the  administrator,  so  as  to  charge  him  with  a  devas- 
tavit for  failing  to  pay  it,  in  a  suit  on  the  administration  bond,  and 
this  on  the  ground  that  the  defendant  acted  under  a  mistake,  be- 
ing misled  by  the  presiding  judge.  Glendenning^  adnCr^  M.  Ans- 
leyd:  Co \ 319 

6.  A- court  of  equity  will  not  interfere,  at  the  instance  of  a  general 
creditor  before  judgment,  to  set  aside  a  voluntary  conveyance  al- 
leged to  have  been  made  by  the  debtor  to  his  wife  for  the  purpose 
of  defrauding  creditors,  and  to  restrain  the  sale  of  such  property, 
when  the  fraud  alleged  is  the  execution  of  such.  eotiN^-^^xi^^^VOGk- 

out  notice  To  the  creditors.    -Harl  ct  al.  ra.  Hart  el  aV» » ^^ 
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7.  Where  property  is  levied  on  aiider  an  ezecation  from  the  circait 
court  of  the  United  States,  and  subsequently  by  process  from  a 
state  court,  and  advertised  for  sale  on  the  same  day  under  both 
levies,  the  sale  under  the  last  levy  will  be  enjoined,  ffall  et  at.  vs. 
Boydet  al  456 

8.  Where  a  bill  was  filed  to  enjoin  a  sale  under  an  execution  from  a 
state  court  upon  the  ground  that  it  had  been  previously  levied  on 
under  process  from  the  circuit  court  of  the  United  States,  and  the 
same  was  sanctioned,  and  after  the  sale  under  the  Utter  process 
a  motion  was  made  to  dissolve  the  injunction,  the  defendants  set- 
ting up,  by  way  of  cross- bill,  that  the  sale  was  void,  and  the  mo- 
tion was  allowed : 

HMf  that  such  ruling  was  error,  for  if  the  levy  under  the  process 
from  the  state  court  be  allowed  to  proceed,  the  purchaser  at  the 
sale  will  be  compelled  to  interpose  his  claim  and  litigate  in  the 
common  law  court,  at  the  same  time  that  his  title  would  be  in  lit- 
igation in  the  court  of  equity,  which  would  be  unjust  and  vexa- 
tious.    Ibid, 

INSANITY. 

1.  An  attachment  affidavit  to  the  effect  '*  that  Philetus  H.  Holt,  as 
commissioner  over  Thomas  Taylor,  a  lunatic,  is  indebted,'^  etc., 
is  a  proceeding  against  Holt,  individually,  as  the  law  of  Georgia 
recognizes  no  such  officer.     Ross^  adnCr^  vs.  Edwards^  adm'z —    24 

2.  An  attachment  does  not  lie  in  this  state  against  a  lunatic  and  his 
committee,  both  non-residents  of  the  state.     Ibid. 

3.  What  shall  be  the  extent  of  the  proof  of  sanity  and  freedom,  mqst 
depend  upon  the  circumstances  of  each  case ;  ordinarily,  the  opin- 
ion of  the  subscribing  witiiesseSf  from  what  they  have  seen  and 
know,  at  the  time  of  execution,  that  the  test&tor  was  sane  and  free, 
will  make  a  prima  facie  case ;  but  if,  from  all  the  testimony,  the 
jury  is  not  satisfied  that  the  testator  was  of  sound  and  disposing 
mind,  and  that  the  will  is  his  free  act,  probate  should  be  refused. 
Evans  vs.  Arnold  et  al 169 

4.  On  the  propounding  of  a  will,  where  the  question  is  insanity,  mo- 
nomania, or  undue  influence,  the  unreasonableness  of  the  dispo- 
sitions of  the  will,  is  always  a  question  to  be  considered  by  ohe 
jury ;  and  where  a  testatrix,  who  was  in  extreme  old  age,  had  sev- 
eral children,  one  of  whom  was  an  idiot  daughter,  and  she  left  the 
whole  of  an  estate  of  $20,000  00  to  certain  trustees,  who  were  of 
no  kin  to  her,  for  the  maintenance  of  the  idiot  girl  for  life,  and  at 
her  death,  to  the  trustees  in  fee,  to  the  entire  exclusion  of  her  oth- 
er children,  some  of  whom  were  poor,  and  on  v^caveat  to  the  will, 
one  of  the  grounds  taken  was  that  the  testatrix  was  a  monomaniac 
as  to  her  excluded  cVvWdt^u^  ^\\\c\i  \^TQ>\\id  yias  sustained  by  the 
evidence  of  various  Vv\.ii^%^^%\ 


INDEX.  719 


Held,  that  it  was  error  in  the  court  to  charge  the  jury,  that  if  they 
should  find  the  testatiix  to  be  a  monomaniac  as  to  such  excluded 
children,  and  should  also  find  that  her  anxiety  to  provide  for  her 
idiot  <^ild  was  natural  and  just,  it  did  not  coivcera  them  as  to 
whether  the  mode  she  took  so  to  do  was  wise  and  proper ;  such  a 
charge  was  calculated  to  withdraw  from  the  consideration  of  the 

^  jury  the  fact  patent  upon  the  face  of  the  will,  that  the  tee  in  the 
whole  estate  was  given  to  strangers,  which  fact,  if  the  testatrix 
was  a  monomaniac  as  to  her  excluded  children,  was  a  proper  mat- 
ter to  be  considered  in  determining  whether  the  will  was  the  re- 
sult of  her  monomania.     Ibid. 

INSURANCE. 

1.  The  Masonic  Mutual  Life  Insu^-ance  Company,  by  its  policy,  cer- 
tified that  A  B  had  paid  $6  00,  and  was  thereby  made  a  member 
of  the  company,  and  entitled  to  the  benefits  of  said  association  on 
his  payment  of  $1  10  within  ten  days  of  receiving  notice  of  the 
death  of  any  member.  By  one  of  its  by-laws,  $6  00  was  made  the 
admission  fee.  By  another,  it  was  provided  that  each  member 
should  pay  $1  10,  on  notice  of  the  death  of  a  member.  By  another, 
it  was  provided  that  it  Bhall  be  the  duty  of  the  president  to  lay  be- 
fore the  board  of  directors,  at  their  regular  monthly  meetings,  all 
proofs  of  the  death  of  members,  who  shall  pass  upon  the  same, 
and  by  order  of  the  board,  authorize  the  president  to  draw  his  drafl 
upon  the  treasurer,  to  be  payable  within  sixty  days  after  receiving 
notice  of  the  death,  for  the  sum  of  $1  00  tor  each  member  of  the 
class  or  classes  to  which  the  deceased  belonged,  and  the  treasurer 
shall  prompt'y,  at  the  maturity  of  said  draft,  pny  the  sum  specified 
therein  to  the  person  authorized  to  receive  the  same  : 

Heldf  that  under  these  by-laws,  the  amount  payable  upon  the  death 
of  any  member  is  91  00  for  each  person  who  was  a  member  of  the 
class  o£the  deceased  at  the  time  of  his  death,  and  not  $1  00  for 
each  of  sach  members  as  shall  pay  his  assessment  upon  such  death. 
Whether  a  proven  custom,  based  on  a  different  construction  uni- 
formly practiced  and  known  to  the  assured,  would,  as  to  such 
member,  bind  him  to  such  construction?  Qaoere,  Ga,  M(u, 
Mtil,  Life  Ins,  Co.  vs.  Whitman  et  al 419 

2.  Where  a  policy  of  life  insurance,  issued  on  the  application  of  the 
person  whose  life  is  insured,  is  made  payable  to  his  heirft,  execu- 
tors, administrators  or  assigns,  and  there  is  nothing  in  the  policy 
showing  a  contrary  intent,  the  sum  assured  is,  upon  the  death  of 
such  person,  payable  to  his  legal  representative,  and  is  assets  in 
the  hands  of  such  representative  for  the  payment  of  debts,  and  for 
distribution  nnder  the  laws  regulating  the  same.     Eawson  <k  Co, 

w.  Joius,  adrnW „ 458 

S.  An  amendment  to  the  by-laws  of  an  insurance  compaaY>  xsi^t^Vj 
for  the  pul)>ose  of  regulating  its  mode  oC  bu^Ku^Ba^  ^xA^^^vcv^'cw^ 
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new  condilion  to  the  policies  already  issued,  is  binding  on  the  as- 
sured.    Georgia  Mas.  Mat.  Life  Ins,  Co,  vs,  Gibson  etal .1  640 

4.  Where  a  member  of  a  mutual  insurance  company  fails  to  meet 
the  assessments  made  upon  him,  but  subsequently  transmits  to  the 
secretary  thereof  an  amount  of  money  in  payment  of  all  dues  then  ^ 
demanded  of  him,  which  sum  the  company  retained  nntil  afUr  his 
death,  without  notifying  him  whether  it  was  satisfactory  or  not,  ^ 
such  action  was  a  waiver  of  the  default,  and  restored  him  to  mem- 
bership.    Ibid, 

INTEREST  AND  USURY. 

1.  Where  the  vendee  of  property  is  to  pay  his  vendor  ten  per  cent, 
oil  the  purchase  money  until  it  is  settled  in  full,  under  the  name 
of  rent,  such  contract  is  usurious  upon  its  face.  Seofield  vs.  Mo 
Naught,  adrnW 69 

2.  A  obligates  himself  to  convey  to  B  certain  property  for  $7,000  00, 
ten  per  cent,  on  the  purchase  money  to  be  paid  in  semi-annual  in- 
stallments, as  rent,  until  settled  in  full.  During  the  war  B  trans- 
fers said  obligation  to  G  for  a  valuable  consideration.  A  sues  B, 
and  recovers  judgments  for  the  amount  due  on  the  same,  wiih  in- 
terest on  the  entire  sum  at  ten  per  cent.,  and  on  each  semi-annual 
installment,  from  the  time  it  became  due,  at  seven  per  cent.*,  and 
levies  on  the  property,  having  first  filed  a  deed.  C  files  his  bill 
denying  that  there  is  as  much  due  as  the  executions  call  for,  pays 
what  he  considers  the  correct  amount,  and  prays  an  injunction. 
The  court  charges  the  jury  that  the  contract  between  A  and  B  was 
not  usurious : 

Held,  that  such  charge  was  error,  for  it  excluded  from  the  consider- 
ation of  the  jury  the  question  whether  the  value  of  the  property 
transferred  by  B  to  G  was  sufficient,  in  good  money,  at  the  time 
of  the  transfer,  to  cover  the  amount  then  due  for  it  to  A,  including 
usury.  If  it  was,  then  G  has  no  equity  which  would  entitle  him  to 
be  relieved  against  the  usury.  Aliter,  if  the  property  was  valued 
upon  a  Gonfederate  basis,  and  was  insufficient  for  the  purpose  in- 
dicated.    Ibid. 

m 

INTERROGATORIES. 

1.  Where  the  answer  to  a  cross-interrogatory  is  sufficiently  full  when 
taken  in  connection  with  the  answers  to  other  questions,  the  de- 
position should  not  be  excluded,  especially  when  the  record  does 
not  disclose  when  the  exception  was  taken  and  whether  or  not  it 
was  in  writing.     McLendon  vs.  Wilson,  Callaway  &  Co 41 

2.  By  the  express  provisions  of  section  3888  of  the  Code,  the  place 
where  interrogatories  are  executed  should  appear.     WiUingham 

VS,  Faircloth -  126 
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JUDGMENTS. 

1.  According  to  tbe  decision  in  Akin  V8.  Freeman^  made  at  January 
term  1873,  a  judgment  obtained  December  13th,  1859,  on  which 
an  execution  was  issued  September  17th,  18()7,  was  not  dormant 
tX  the  date  of  issuing  the  execution.  Bradford,  tnisl.,  V8  Water 
Lot  Co.  of  Col 12 

2.  On  the  trial  of  an  appeal  from  the  court  cf  ordinary,  in  the  mat- 
ter of  an  application  by  a  ward  for  a  settlement  with  his  guardian, 
the  superior  court  has  the  same  power  to  mould  its  judgment  for 
the  enforcement  of  the  rights  of  tbe  parties  as  if  suit  hud  been 
originally  instituted  in  that  court.     Howard  vs.  Barrett 15 

8.  A  creditor  of  the  intestate,  except  as  provided  in  the  338Gth  sec- 
tion of  the  Code,  cannot  institute  suit  against  the  administrator 
and  the  securities  on  his  bond,  until  he  has  recovered  a  judgment 
against  the  administrator  showing  a  devastavit,  Henderson  vs. 
Levj/f  ord'y^for  use 35 

4.  A  scire  facias  to  revive  a  judgment  nay  issue  in  vacation  on  the 
parol  application  of  the  plaintiff  to  the  clerk  of  the  court  where 
the  record  is,  and  no  order  of  court  is  necessary  to  authorize  the 
clerk  to  issue  the  writ.     HiU  d;  Co.  vs.  Neal 02 

5.  It  is  not  a  good  ground  to  dismiss  a  scire  facias  to  revive  a  judg- 
ment that  the  pUiutifT  has  caused  an  execution  upon  the  judgment 
to  be  levied,  and  that  the  levy  is  still  undisposed  of.     Ibid. 

6.  Where,  to  a  scire  facias  against  an  administrator  to  revive  a  dor- 
mant judment  against  his  intestate,  the  aduiinisirator  offered  to 
jileadplene  administravity  but  the  presiding  judge  announced  that 
this  was  unnecessary,  as  tbe  effect  of  the  proceeding  would  be  sim- 
ply to  revive  the  dormant  judgment,  and  have  no  effect  upon  the 
administrator,  and  a  judgment  was  taken  accordingly  : 

Held,  that  equity  will,  on  such  proof  being  made,  restrain  the  plain- 
tiff from  using  such  judgment  of  revival  as  evidence  of  a8^ets  in 
the  hands  of  the  administrator,  so  as  to  charge  him  with  &  devas- 
tavit for  failing  to  pa/ it,  in  a  suit  on  the  administration  bond,  and 
this  on  the  ground  that  the  defendant  acted  under  a  mistake,  be- 
ing ihisled  by  the  presiding  judge.  Olendetiningy  admW,  vs.  Ans- 
ley  <k  Co , 347 

7.  The  superior  court  has  jurisdiction  to  revive  a  dormant  judgment 
of  the  old  inferior  court.  Under  the  act  of  1866,  and  under  the 
constitution  of  1868,  the  superior  court  is  the  successor  of  said  in- 
ferior court  as  a  court  for  the  trial  of  civil  causes.     Ibid. 

8.  A  court  of  equity  has  no  jurisdiction  to  review  and  correct  errors 
apparent  upon  the  face  of  a  common  law  judgment.  Irvin,  adm'%*, 

vs.  Sanders  et  al 350 

9.  Where  the  charter  of  a  bank  made  the  private  or  iadividwcA  i^x^-^- 
erty  of  each  stockholder,  as  well  aa  iheu  ^oxixX  ^lo^^^^l  ^Xx^iX^^^^'t 
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the  redemption  of  the  bills  of  said  bank,  and  for  the  payment  of 
all  the  debts  and  liabilitieB  of  the  same,  and  provided  that  when 
any  judgment  shall  be  obtained  against  said  bank,  and  execatioa 
issued  thereon,  it  ehatl  be  the  duty  of  the  levying  officer,  first,  to 
levy  the  same  on  the  property  of  said  corporation  and  to  sell  the 
same,  and  if  the  proceeds  thereof  shall  be  insafficient  to  pay  off 
said  execution,  and  the  return  of  said  officer  of  no  corporation 
property  shall  be  sufficient  proof  of  the  same,  it  shall  be  the  duty 
of  said  officer  next  to  levy  ^aid  execution  on  the  individaal  prop- 
erty of  any  stockholder  or  stockholders,  and  sell  the  same  until 
an  amount  is  raised  sufficient  to  pay  off  said  execution,  each  stock- 
holder only  to  be  liable  for  the  whole  indebtedneM  of  the  bank  in 
proportion  to  the  amount  of  his  stock,  and  that  any  stockholder 
who  pays  off  any  such  execution  or  part  thereof,  shall  have  the 
right  tp  use  and  control  the^.  fa,  against  all  the  other  stockhold- 
ers, so  as  to  collect  the  ratable  share  out  of  each  of  them : 
Htld^  that  a  judgment  against  the  bank,  under  such  a  charter,  is  a 
judgment  also  against  each  stockholder  to  the  extent  of  his  stock, 
and  as  between  such  judgments,  the  oldest  has  the  right  to  be  first 
paid  out  of  any  money  raised  by  thesheriff  ontof  thej)roperty  ofany 
stockholder.  Whether  such  a  judgment  has  a  lien  on  the  property 
of  the  stockholder  from  its  date,  as  against  a  howi  fide  purchaser 
of  such  property,  without  notice?  Quart,  Lovory  V8  Parsons  ti  al.  856 

10.  When  a  judgment  is  founded  on  two  debts,  but  is  for  a  general 
sum,  and  one  of  the  debts  properly  supports  the  lien  of  the  judg- 
ment, but  the  other  does  not,  the  lien  of  the  judgment  obtains  if 
the  two  debts  can  be  separated  and  distinguished.     Carithers  vs, 
Venaile 889 

11.  A  valid  judgment  obtained  against  the  husband  during  the  pen- 
dency of  a  suit  for  a  divorce,  founded  on  a  debt  contracted  before 
the  separation  ofthe  husband  and  wife,  is  a  good  lien  upon  proper- 
ty set  apart  to  the  wife  on  the  final  hearing.     Ibid. 

12.  When  it  affirmatively  appears  that  a  general^. /a.  has  issued  in 
a  proceeding  by  attachment  only,  it  is  for  the  party  relying  on  the 
judgment  to  show  that  the  attachment  had  become  a  personal  pro- 
ceeding in  some  of  the  ways  provided  by  law,  nor  is  it  sufficient 
proof  oftliis  to  show  that  the  defendant  in  the  attachment  waS  repre- 
sented in  the  case  by  an  attorney.  He  must  be  notified,  or  re- 
plevy, or  appear  and  make  defense.     Ibid, 

13.  Where  an  equitable  plea  is  filed  to  a  common  law  suit,  and  a  de- 
cree had  in  favor  of  the  defendant,  the  plaintiff  cannot,  by  bill,  set 
the  same  aside,  claiming  that  it  was  rendered  in  a  coart  of  law. 
The  plaintiff,  on  the  trial  of  the  case,  had  the  right  and  opporta- 
nity  to  have  availed  himself  of  any  legal  or  equitable  claim  which 
he  then  bad  a^  fuWy  axv^  (iomvV«^V.^\^  as  if  the  case  bad  been  pend- 
ing iu  a  court  of  equvl^,  «kXk^\i  \i^  lai\^\  w  'da.^^v^\\i^  dA  so  at 
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the  proper  time,  and  in  the  proper  manner,  no  one  is  to  blame  bat 
himself.  He  has  had  his  day  in  court,  and  must  now  abide  its  judg- 
ment.    Ibid. 

14.  A  judgment  against  a  party  who  goes  into  bankruptcy  may  be 
enforced  against  property  on  which  it  has  a  lien  and  which  was 
sold  by  the  defendant  before  the  filing  of  his  application  to  be  ad- 
judged a  bankrupt.     Phillips  vs,  Bowdoin^  adm^x 544 

15v  If  the  judgment  creditor  levy  his  execution  on  such-  property, 
which  is  claimed  by  the  purchaser,  and  pending  the  claim  the 
creditor  proves  bis  debt  in  the  bankrupt  court,  but  before  there  is 
any  dividend  of  the  bankrupt's  assets,  obtains  leave  of  the  court 
to  withdraw  his  proof  and  claim  for  the  purpose  of  prosecuting  his 
levy  in  the  state  court,  such  proof  and  withdrawal  of  his  debt  do 
not  constitute  a  bar  to  the  assertion  of  his  rights  under  the  levy, 
unless  it  appear  that  the  judgment  had  a  priority  of  lien  on  the 
bankrtipt's  assets.  And  this  is  true,  although  the  defendant  in  the 
judgment  has  received  his  discharge  in  the  bankrupt  court.    Ibid. 

16.  Suit  was  brought  in  the  county  court  of  Franklin  county,  to  the 
July  term,  1867,  against  a  principal  and  two  sureties,  on  a  prom- 
issory note.  At  the  January  term,  1868,  no  defense  being  filed,  a 
verdict  was  taken,  but  no  judgment  entered.  At  the  April  term, 
1874,  of  Franklin  superior  court,  the  defendants  were  called  upon 
by  a  rule  nisi  to  show  cause  why  judgment  should  not  be  signed 
upon  said  verdict  nunc  pro  iunc.  The  defendants,  in  response 
thereto,  set  up  several  grounds,  and  amongst  others,  the  sureties 
objected  that  from  plaintiff's  laches  and  refusal  to  sign  a  judgment, 
their  risk  and  liability  had  been  thereby  increased,  their  principal 
having  become  insolvent,  and'  any  right  of  lieu  against  his  prop- 
erty lost.  On  demurrer,  the  court  overruled  the  defendant's  ob- 
jections : 

Held,  that  whilst  the  court  was  right  in  sustaining  the  demurrer  as 
to  the  principal  debtor,  there  was  error  in  its  judgment  so  far  as 
it  concerns  the  sureties.    Hayes  et  al.  vs.  Little^  admW 555 

17.  Where  an  execution  failed  to  follow  the  judgment  upon  which 
it  was  based,  either  in  amount  or  as  to  the  parties,  it  was  properly 
excluded  upon  the  trial  of  a  claim.  Williams ,  exV,  vs.  Atwood 
etal * 585 

18.  A  judgment  must  be  regularly  entered  upon  a  confession  of  judg- 
ment. The  confession  itself  is  not  the  judgment  of  the  court. 
Ibid. 

19.  When  one  petitioned  to  be  permitted  to  resign  as  the  guardian 
of  a  lunatic,  and  an  order  be  put  upon  the  minutes  that  the  peti- 
tion be  granted,  and  on  the  same  day  another  guardian  was  ap- 
pointed, who  gave  a  bond  and  was  duly  qualified : 

Held,  that  the  granting  o^  the  order  perm\l\.\ii^  X\i^  t«ia^^^\q^%  ^^^ 
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no  judgment  that  a  full  settlement  and  accountiog  bad  been  bad. 
Kiny  vs.  HugheSf  nexlfriendj  et  al ^  600 

JUDICIAL  SALE.    See  Levy  and  Sale. 

JURISDICTION. 

1.  A  court  of  equity  in  this  state  has  jurisdiction  over  all  cases  of 
fraud  except  fraud  in  the  execution  of  a  will,  and  this  juriisdictipa 
includes  fraud  in  the  destruction  of  a  will,  notwithstanding  the  ex- 
clusive jurisdiction  of  the  ordinary  in  general  over  probate  and  in- 
testate matters.     Harris  vs.  Tisereauetcd 153 

2.  The  superior  court  has  jurisdiction  to  revive  a  dormant  judgment 
of  the  old  inferior  court.  Under  the  act  •f  1866,  and  under  the 
constitution  of  1868,  the  superior  court  is  the  successor  of  said  in- 
ferior court  as  a  court  for  the  trial  of  civil  causes.  Olendenning, 
admW,  vs.  Ansley  &  Co • 847 

3.  Where  the  state  court  has  acquired  jurisdiction  of  a  creditors^  bill, 
and  has  the  assets  of  the  debtor  within  its  custody,  in  the  hands  of 
a  receiver,  and  said  debtor  is  subsequently  adjudged  to  be  a  bank- 
rupt, it  will  not  order  said  assets  turned  over  to  the  trustees  ap- 
pointed by  the  United  States  court  under  the  provisions  of  the 
bankrupt  act,  upon  their  mere  petition.  When  the  Unked  States 
court  shall  enjoin  the  complainants  in  the  creditors*  bill  from  pro- 
ceeding in  the  state  court  to  have  their  claims  adjudicated,  then  it 
would  be  the  duty  of  the  latter  court  to  turn  over  to  the  trustees 
the  assets  in  its  custody,  to  be  administered  by  the  bankrupt  court. 
Freeman  et  al.,  trustees,  vs.  Fort  et  al 371 

4.  When  a  non-resident  of  this  state  dies,  owning  bonds,  obligations, 
or  other  evidence  of  debts,  which  are  in  the  possession  of  a  resi- 
dent of  the  state,  the  ordinary  of  the  county  where  such  person  so 
holding  possession  resides,  may  grant  administration  on  the  es- 
tate of  such  decedent.     McLaren  vs.  Bradford,  admW 648 

JURY.    See  Practice  in  Superior  CouH,  6,  7,  11,  12,  14. 

LABORER'S  LIEN.    See  Lien,  3,  6,  10. 

LANDLORD  AND  TENANT. 

1.  Where  there  is  a  verbal  contract  for  a  lease  for  three  years,  at  a 
stipulated  monthly  rate,  and  the  tenant  pays  the  rent  as  agreed 
upon  by  the  month,  it  is  not  a  tenancy  from  year  to  year  under  the 
provisions  of  our  statute,  and  it  may  be  terminated  as  provided 
in  section  2291  of  the  Code.  West.  Un.  Tel.  Co.  vs.  Fain  db  Par- 
rott 18 

2.  If  the  owner  of  land  rents  it  to  one  person  for  the  year,  at  a  spe- 
cified price,  ihe  t«\aX\otv  o^  \«LTvd\QTd  and  tenant  exists  between 
them  by  contract,  and  tVfe  \an^Wd>a»A  >ittft  tv^v  ^^^^^  >iiA  Code, 
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to  sne  OQt  a  distress  warrant  against  such  person  for  rent  due  and 
unpaid,  although  he  may  have  permitted  another  party  to  use  and 
occupy  the  premises.     Willingham  vs,  Fairclolh 126 

^.  A  distress  warrant  will  lie  in  this  state  to  enforce  a  contract  for 
rent,  to  the  effect  that  the  tenant  should  pay  to  the  landlord  for 
rent  ^'  four  and  one-half  bales  of  first-cla^s  cotton,  each  of  the 
weight  of  five  hundred  pounds,  the  half  bale  to  weigh  two  hun- 
dred and  fifty  pounds,  and  in  addition  to  fix  that  part  of  the  kitch- 
en on  paid  place  that  has  been  injured  by  fire,*'  proper  affidavit 
being  made  as  to  the  value  of  the  cotton  and  the  cost  of  6xing  the 
kitchen.     Wilkins  et  al.  vs,  Taliafero 208 

4.  'J'o  sustain  an  action  for  rent,  the  relation  of  landlord  and  tenant 
roust  be  shown  to  have  existed  between  the  parties.  The  defend- 
ant must  have,  in  some  way,  exercised  control  over  the  property. 
Gould,  assignee,  vs,  KeiT,  timstec 619 

6.  A  warehouseman  and  factor,  who,  without  notice  of  any  lien, 
makes  advances  on  cotton  which  was  produced  on  rented  land,  and 
stored  with  him  by  the  tenant,  has  such  a  qualified  property  in, 
and  lien  on,  the  cotton,  as  to  entitle  him  to  reimbursement  for 
such  advances  and  pay  for  proper  diarges,  before  the  landlord  can 
enforce  his  claim  for  rent  against  the  cotton,  and  the  rights  of  such 
factor  are  also  superior  to  the  lien  of  a  merchant  who  sold  com- 
mercial fertilizers  to  the  debtor.     Clark  d;  Cole  vs,  Dobbins  et  al.,  656 

LAWS. 

1.  Where  an  act  was  passed  by  both  branches  of  the  legislature,  and 
was  in  fact  transmitted  to  the  governor  more  than  five  days  before 
the  adjournment,  and  the  governor  failed  either  to  approve  or  to 
veto  it,  or  even  to  enter  upon  it  the  d^y  of  its  receipt  by  him,  or 
to  transmit  it  to  the  office  of  the  secretary  of  state,  and  the  same 
legislature,  at  a  subsequent  session,  af(er  investigation  of  the  facts 
by  a  committee,  declared  the  act  to  have  been  duly  presented  and 
to  have  become  a  law,  and  ordered  that  it  should  be  transmitted 
to  the  secretary  of  state  : 

Held,  that  it  is  the  duty  of  the  courts  to  treat  the  act  as  a  law,  prop- 
erly passed  and  authenticated  under  the  constitution.  Danielly 
et  al.  vs,  Cabaniss  et  al 211 

2.  An  action  by  a  wife  against  a  railroad  company  for  the  homicide 
of  her  husband  by  the  negligence  of  its  servants  in  the  running  of 
its  train,  is  an  action  depending  for  its  existence  on  the  law  of  the 
state  where  the  homicide  occurred,  and  when  such  homicide  oc- 
curred iq  the  state  of  Tennessee,  the  right  of  action  is  in  such  per- 
son or  persons,  as  is  provided  by  the  law  of  Tennessee.     W,  and 

A,  R,  R,  Co.  vs.  Strong .v 461 

8.  Where  the  title  of  an  act  specifies  some  of  the  objects  for  whieh.\<. 
was  passed  and  coutaios  the  general  ex^Te«»voYi  ^^  wv^  lo^x  ^>\sax 
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purposes,"  portions  of  the  act  not  especially  indicated  in  the  title 
are  nevertheless  valid.  Black  et  al.  V8.  Cohen  et  aL;  Shorttr  et  al, 
vs,  Mayqr  and  C.  of  Rome  et  al 621 

4.  Where  the  subject  matter  of  legislation  is  the  subscription  to  stock 
of  railroad  companies  by  a  municipal  corporation,  the  fact  that  an 
act  and  an  amendment  thereto,  authorize  the  subscription  by  said 
corporation  to  the  stock  of  two  or  more  railroads,  does  not  render 
them  unconstitutional  as  referring  to  more  than  one  subject  mat- 
ter.    /  bid. 

LEVY  AND  SALE. 

1.  Where  a  levying  officer  makes  a  levy  upon  a  portion  of  an  entire 
lot,  it  is  his  duty  so  to  divide  the  lot  as  not  wantonly  and  grossly 
to  destroy  the  nature  of  the  property.  Wallace  et  oL  vlr.  Trustees 
iff  AL  Med,  Col 164 

2.  When  an  execution  against  the  Atlanta  Medical  College  for  less 
than  $200  00  was  levied  upon  a  portion  of  the  lot  upon  which  the 
college  building  is  erected,  and  the  portion  levied  on,  as  describ- 
ed in  the  entry  on  the  fi,  fa.^  and  as  advertised  and  sold,  was  of 
such  a  character  as  that  the  line  dividing  the  parts  levied  on  from 
the  parts  not  levied  on,  ran  through  the  body  of  the  building,  hav- 
ing  seven-tenths  of  the  building  on  the  part  sold,  and  three-tenths 
on  the  part  not  sold : 

Held^  that  such  a  levy  and  such  a  sale  was  illegal  and  void  as  a  wan- 
ton and  gross  injury  to  the  defendant's  property,  whether  intend- 
ed or  not,  and  that  on  paying  to  the  purchaser  the  money  paid  by 
him  at  the  sale,  and  which  had  been  appropriated  for  the  defend- 
ant's benefit,  the  college  was  entitled  to  have  the  sale  rescinded. 
Ibid, 

8.  Where  the  judge  of  the  county  court,  who  is  authorized,  if  the 
bailiff  is  sick,  etc.,  to  appoint  any  person  to  execute  a  process, 
appointed  the  person  who,  as  agent  of  the  landlord,  had  sued  oat 
a  distress  warrant,  to  execute  and  return  the  same,  and  such  per- 
son made  a  levy  upon  property  which  was  claimed  by  a  third  per- 
son: 

Held,  that  the  appointment  was  illegal  and  the  levy  void,  and  it  was 
not  error  in  the  court  below  to  order  the  levy  to  be  dismissed. 
Flttn/f  ag'tf  vs,  Qrimes 841 

4.  A  sale  under  a  general  execution,  issued  in  an  attachment  pro- 
ceeding, without  steps  taken,  according  to  the  statute,  to  make  the 
proceeding  a  personal  one,  is  void,  and  the  purchaser  gets  no  title. 
Carithers  vs.  Venable 389 

6.  Where  property  is  levied  on  under  an  execution  from  the  circuit 
court  of  the  United  States,  and  subsequently  by  process  from  a 
state  court,  aud  advertised  for  sale  on  tiie  same  day  under  both 
levies,  the  sale  uxvd^t  V.Vi«  W\.  Uv^  will  be  enjoined.  Hall  et  al.  vs. 
Boydei  al ••• «" »-  * — -*•- -  ^ 
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6.  Where  a  bill  was  filed  to  enjoin  a  sale  under  an  execn^ion  from  a 
state  court  upon  the  ground  that  it  bad  been  previously  levied  on 
under  process  from  the  circuit  court  of  the  United  States,  and  the 
same  was  sanctioned,  nnd  after  the  sale  under  the  latter  process, 
a  motion  was  made  to  dissolve  the  injunction,  the  defendants  set- 
ling  up,  by  way  of  cross*biII,  that  the  sale  was  void,  and  the 
motion  was  allowed: 

Heldf  that  such  ruling  was  error,  for  if  the  levy  nnder  the  process 
from  the  state  court  be  allowed  to  proceed,  the  purchaser  at  the 
sale  will  be  compelled  to  interpose  his  claim  and  litigate  in  the 
common  law  court,  at  the  same  time  that  his  title  would  be  in  liti- 
^tion  in  the  court  of  equity,  which  would  be  unjust  and  vexatiovis. 
Ibid. 

7.  The  wrongful  user  or  appropriation  by  one  partner  of  a  portion  of 
the  partnership  proper^,  does  not  take  the  property  so  used  or  ap- 
propriated  out  of  that  provision  of  the  Code  which  enacts  that  the 
interest  of  a  partner  in  the  parrnership  assets  shall  not  be  subject 

to  levy  and  sale.     Holifield  &Co,  V3,  Whiles  ex*x 567 

LIRN. 

1.  E.  contracted  with  D.  that  he  would  furnish  the  oxen,  wagons, 
etc.,  for  hauling,  and  that  D.  should  cut  and  deliver  for  K.  saw 
logs  at  a  certain  saw  mill  run  by  L.,  for  whicli  K.  should  pay  D.  a 
certain  price  per  thousand  feet : 

JStldyi\i9X  D.  did  not,  under  the  act  of  8th  October,  1868,  hare  alien 
^against  E.  for  the  lumber  received  by  him  under  a  contract  with  L., 
as  E's  part  of  what  was  cut  from  the  logs.     Kendall  vs,  Davis..,.      9 

2.  Whilst  a  prior  purchaser  of  property  on  which  there  is  a  legal  lien, 
may  have  an  equity  against  subsequent  purchasers  of  other  por- 
tions of  property  on  which  the  same  lien,  attaches,  to  call  upon 
them  to  discharge  the  lien  in  the  inverse  order  of  their  purchase, 
and  to  the  extent  of  the  prop^^rty  they  have  purchased,  if  neces- 
sary, yet  where  the  whole  of  the  property  has  been  in  fact  sold  at 
the  same  time,  at  public  auction,  and  some  of  the  purchasers  fail- 
ing to  comply  with  the  terms  of  sale,  oOiers  sub'^equently  take  the 
portions  bought  by  such  purchasers  so  failing,  the  reason  on  which 
a  prior  equity  in  favor  of  the  first  purchaser  is  founded  does  not 
exist,  and  they  are  all  bound  to  contribute  to  the  discharge  of  the 
lien  in  proportion  to  the  amount  rer<pectively  purchased  by  them. 
Fleishel  et  al.  w.  House  et  al 60 

$•  Under  the  act  of  March  16th,  1870,  a  laborer  could  sue  out  a  pro- 
cess to  enforce  h'm  lien  for  labor  performed  either  in  the  county 
of  his  employer's  residence,  or  where  his  property  might  be,  but 
the  process  should  be  made  returnable  to  the  proper  court  of  the 
county  of  defendant's  residence,  if  he  reside  in  the  state.  Trig^^ 
V8.  Foster • -   'V^ 
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4.  The  issue  made  in  such  proceedings  by  the  counter-affidavit  of  the 
defendant,  should  be  returned  to  and  tried  in  the  same  coart.  Ibid, 

5.  The  execution  in  this  case  having  been  sued  out  in  the  county  of 
Bibb,  and  made  on  its  face  returnable  to  the  superior  court  of  that 
county,  and  the  defendant  being  a  resident  of  the  county  of  Mor- 
gan, the  judgment  of  the  court  below,  setting  aside  the  same,  is 
afTirmed.     Ibid. 

6.  On  a  rule  to  distribute  money  between  contesting  laborers'  and 
mechanics'  liens,  it  appeared  that  theaffi  iavit  for  the  enforcement 
of  the  oldest  lien  was  not  attached  to  the  execution.  It  was  proven 
that  the  affidavit  was  so  attached  when  the  papers  were  delivered 
to  the  sheriff,  and  bad  been  *^  lost  off  or  worn  off*'  whilst  in  his 
hands : 

Held,  that  it  was  not  error  to  order  the  execution  to  be  paid.  Yar- 
broughet  al.  vs.  Lumpkin,  sheriff,  et  cU 280 

7.  One  execution  was  a£;ainst  Steedon  Bray,  the  contesting  ones 
against  Stogner  Bray,  and  it  was  claimed  that  the  property  sold 
belonged  to  Stogner  Bray.  Counsel  stated  in  their  place  to  the 
court  that  both  names  referred  to  the  same  person,  which  was  not 
objected  to  as  evidence,  nor  was  the  fact  denied  : 

Held,  that  the  identity  of  the  defendant  in  the  several  executions  was 
sufficiently  proven.     Ibid. 

8.  It  is  too  late  for  a  contesting  creditor  in  such  a  case,  after  the  de- 
cision of  the  court  has  been  pronounced,  to  make  the  issue  that 
the  creditor  holding  the  oldest  lien  did  not  in  fact  do  the  work  for 
which  the  lien   was   claimed,   unless   for   special   cause  shown.      , 
Ibid. 

9.  The  act  of  congress  making  the  land  Hpon  which  whisky  is  dis- 
tilled liable  for  the  taxes  due  the  government  for  the  distillation, 
does  not  apply  to  a  case  where  thedistillation  is  by  one  upon  the 
land  of  another  without  his  knowledge  or  consent.  Gudger  vs. 
Bates  eial 285 

10.  The  lien  given  by  section  1981  of  the  Code  to  mechanics,  upon 
■     property  manufactured  or  repaired  by  them,  does  not  attach  in 

favor  of  a  workman  who  is  hired  by  another  to  do  the  work.  In 
such  a  case,  the  possession  and  the  lien  is  in  the  master  or  con- 
tractor.     Quillian  vs.  C.  R.  R.  Co '. 874 

11.  Where  one  employs  another  to  make  brick  for  him  in  the  yard 
and  with  the  machinery  of  the  employer,  at  a  fixed  price  per  thous- 
and, the  brick,  when  made,  are  the  property  of  the  employer,  and 
this  is  so  even  if,  by  agreement,  the  brick  are  to  be  inspected,  and 
to  be  of  a  certain  quality.     Ibid, 

12.  Where  the  defendant  contests  the  execution  based  on  the  fore- 
closure of  a  factor's  lien,  a  forthcoming  bond  is  unnecessary  un- 
less he  de8\ro%  lo  leplevy  the  property  levied  on.  Hetring  V9. 
Saulsbury,  J?C8pc«8  &  Co « 896 
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13.  Under  the  charter  of  the  Brunswick  and  Florida  railroad,  the 
directors  were  authorized  to  make  all  contracts  binding  on  the 
company.  By  an  act  amending  the  charter,  passed  in  1838,  it  wai 
enacted  that  ^*It  shall  be  lawful  for  the  board  of  directors  to  direct 
the  president  and  secretary  to  issue  bonds  of  said  company,  which 
shall  be  binding  on  the  property  of  said  company,  and  on  such 
other  property  belonging  to  the  stockholders  as  they  may  pledge 
to  said  company,  by  mortgage,  to  meet  their  own  engagements  or 
the  engagements  of  the  company  :'* 

Ileldy  that  bonds  issued  by  the  company  under  such  amended  char- 
ter, without  the  execution  of  any  mortgage  to  secure  them,  do  not, 
i2>sofactOj  become  a  lien  upon  the  property  ot  the  corperation,  so 
as  to  be  superior,  or  even  equal,  in  dignity  to  other  bonds  issued 
under  same  authority,  which  are  secured  by  a  deed  of  trust  to 
certaif)  trustees,  in  the  nature  of  a  mortgage.  Bruns.  Jt  A.  It.  R. 
Co.  et  al.  V8.  Hughes 657 

14.  A  warehouseman  and  factor  who,  without  notice  of  any  lien, 
makes  advances  on  cotton  which  was  produced  on  rented  land, 
and  stored  with  him  by  the  tenant,  has  such  a  qualified  property 
in,  and  lien  on,  the  cotton,  as  to  entitle  him  to  reimbursement  for 
such  advances  and  pay  for  proper  charges,  before  the  landlord  can 
enforce  his  claim  for  rent  against  the  cotton,  and  the  rights  of  such 
factor  are  also  superior  to  the  lien  of  a  merchant  who  sold  com- 
mercial fertilizers  to  the  debtor.     Clark  A  Cole  vs,  Dobbins  et  al.  656 

LIMITATIONS-STATUTE  OF. 

1.  According  to  the  decision  in  Akin  vs.  Freeman,  made  at  January 
term,  1873,  a  judgment  obtained  December  13th,  1850,  on  which 
an  execution  was  issued  September  17th,  1867,  was  not  dormant 
at  the  date  of  issuing  the  execution.  Bradford^  ti'ust.^  vs.  Water 
Lot  Co,  of  Col 12 

2.  In  cases  falling  under  the  first  seven,  sections  of  the  act  of  1869, 
in  relation  to  the  statute  of  limitations,  the  provisions  of  section 
2932  of  the  Code,  giving  plaintiff;}  the  right  to  renew  a  dismissed 
or  discontinued  suit  within  six  months  after  iis  dismissal,  do  not 
apply.  Mac.  iSc  Aug.  R.  R,  Co,  vs.  Bass-,  McConnell,  adrnW,  vs. 
Fain,  adrnW.  et  al 13 

8.  Where  a  count  in  trover,  and  another  in  trespass  vi  et  armis, 
were  added,  by  way  of  amendment,  to  an  action  on  the  case  against 
a  common  carrier  for  negligence  in  the  performance  of  his  duty 
as  such  carrier,  and  more  than  four  years  had  elapsed  from  the 
conversion  before  the  filing  of  the  amendment,  the  plea  of  the 
statute  of  limitations  is  a  good  plea  in  bar  to  the  counts  in  trover 
and  trespass.     Palmer  ik  Co.  vs.  So.  Ex.  Co 240 

4.  Where,  in  the  year  18G0,  subscription  was  made  to  the  stock  of  a 
railroad  company,  subject  to  such  future  calls  as  might  be  made 
by  the  directors,  and  such  calls  were  made  «i.(\.ex  i\m^\%\.^\*^^^\ 
Vou  Lii,  47. 
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Held,  that  the  right  of  action  for  the  ninonnt  due  under  such  calls 
did  not  accrue  until  after  June  Ist,  1865,  and  therefore  suits 
hrought  therefor  must  be  controlled  by  the  statute  of  limitation  as 
embraced  in  ihe  Code,  and  not  by  the  act  of  March,  1869.  Jilac, 
d:  Aug,  R,  R,  Co.  vs.  Vasofi^  ex^rs 326 

LUN  A  TIC.    See  Insanity. 

MECHANIC'S  L1EN\    See  Lien,  6,  10. 

MONOMANIA.     See  Insanily,  3,  4. 

MORTGAGE. 

1.  When  a  mortgagee  is  present  at  an  auction  sale  of  the  property 
by  the  mortgagor,  and  it  is  announced  at  the  sale  by  the  auctioneer  ' 
that  the  title  is  perfect  and  clear,  or  unincumbered,  and  he  fails 
to  make  any  correction  of  said  announcement,  and  a' purchaser 
buys  under  theimpret^sion  that  he  is  getting  an  unincumbered  title, 
and  takes  a  deed,  and  pays  his  money  under  such  impression,  the 
mortgngeeis  estopped  from  setting  up  his  mortgage,  even  though 
the  mortgage  was  duly  recoidcd  at  the  time  of  the  sale.     Markham 

vs.  0'  Co7inor ~  1S3 

2.  Nor  is  it  required  that  the  mortgagee  shall  have  failed  to  correct 
the  false  impression  made  by  such  announcement,  with  any  fraud- 
ulent intent.  It  is  sufficient,  that  to  permit  the  mortgage  now  to 
be  enforced,  will  operate  as  a  fraud  on  the  purchaser.     I  bid. 

8.  A,  holding  a  mortgage  upon  a  certain  city  lot,  as  the  property  of 
B,  commenced  proceedings  to  foreclose  it,  which  B  was  resisting 
on  the  ground  that  the  debt  was  not  so  much  as  A  claimed.  Pend- 
ing this,  the  lot  was  levied  on  under  another  ^. /a.  against  B, 
which  Ji.  fa.  A  purchased,  and  was  proceeding  to  sell  the  lot  un- 
der the  same.  Before  the  sale  it  was  agreed  between  A  and  B 
that  B  should  make  the  land  bring  a  certain  price  at  the  sale,  but 
that  he  need  not  pay  the  money  to  the  sheritf,  but  might  hold  it 
uDtil  the  controver^'y  as  to  the  amount  due  on  the  mortgage  debt 
was  ascertained  ;  and  A  accordingly  bid  for  the  land  the  sum  fixed, 
and  it  was,  after  other  bids-,  bought  by  him  at  the  sale : 

Held,  that  A  cannot  proceed  to  foreclose  his  mortgage,  or  to  try  the 
issue  in  that  case  as  to  the  amount  due.  But  that  under  the  agree- 
ment the  issue  is  transferred  to  the  tribunal  distributing  ^le  pro- 
ceeds of  the  sale,  with  such  parties  to  it  as  are  interested  in  the 
fund,  A  occupying  in  that  ipsue  precisely  the  status  as  to  the  ex- 
istence and  amount  of  his  debt,  that  he  occupied  at  the  time  of 
the  sale.     DeGive  vs.  Lewis 5S?* 

4.  Proceeding*  to  foreclose  an  unrecorded  mortgage  do  not  consti- 
tute such  a  lis  pendens  as  would  be  notice  to  the  purchaser  cff  the 
mortgaged  property.     The  notice  must  be  actual,  such  as  would 
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affect  the  coriflcience  of  the  purchaser  and  charge  him  with  fraud. 
Douglass  vs.  McCrackin 59G 

5.  The  purchaser,  with  notice,  of  land  covered  by  an  unrecorded 
mortgage,  from  a  purchaser  without  notice,  will  be  protected. 
I  hid. 

6.  That  the  defendant  has  been  adjudged  a  bankrupt,  and  the  prop- 
erty covered  by  the  mortgage  regularly  set  apart  to  him  as  his  ex- 
emption, is  not  a  good  plea  in  bar  to  the  foreclosure  of  said  mort- 
gage, where  it  is  not  alleged  that  the  mortgngee  proved  his  lien  in 
the  bankrupt  court,  or  that  the  assignee  has  interfered  in  any  man- 
ner with  the  mortgage,  under  the  provisions  of  the  20th  section 

of  the  bankrupt  act.     Cnmmiug  vs.  Clegg 006 

7.  When,  after  a  verdict  in  a  claim  case  finding  certain  real  estate 
subject  to  a  mortgage,  the  property  was  sold  to  satisfy  the  mort- 
gage fi.  fa.i,  it  is  the  duty  of  the  sheriff  to  put  the  purchaser  in 
possession.  And  to  do  so  he  may  turn  out  the  claimant  and  his 
lessees  or  tenants,  and  this  even  though  said  claimant  was  a  pur- 
chaser from  the  mortgagor  before  judgment  of  foreclosure.     Hi' 

val  es.  Gallagher 680 

8.  "Where  a  creditor  received  a  deed  from  his  debtor  in  January, 
1870,  to  secure  a  debt  due  him,  and  at  the  same  time  executed  an 
obligation  to  reconvey  the  land  to  the  debtor  upon  the  payment  of 
the  debt  by  the  25th  of  the  ensuing  December,  the  relation  of 
mortgagor  and  mortgag-=»e  existed  between  the  parties.     Murphy 

et  at.  vs.  Parifoy 480 

MUNICIPAL  CORPORATIONS. 

1.  It  is  within  the  purpose  and  scope  of  a  municipal  corporation  to 
apply  the  corporate  funds,  or  to  create  a  corporate  debt,  for  the 
purchase  of  an  interest  in  a  building  to  be  used  as  a  public  school 
or  college,  for  the  accommodation  of  the  people  of  the  town  ;  nor 
does  the  fact  that  superintendence  of  the  school  is  left  in  the 
hands  of  trustees  not  elected  by  the  corporation,  render  the  appro- 
priation of  the  corporate  funds  illegal,  it  appearing  that  the  enter- 
prise is  not  for  any  private  gain,  and  that  the  trustees  contract  to 
keep  up,  in  the  building,  a  public  school.  Danielly  et  al.  vs.  Cab- 
aniss  et  al 211 

2.  The  election  in  a  corporate  town,  expressing  the  assent  of  the 
people  to  a  subscription  by  the  authoriiit-s  to  a  public  enterprise, 
may  take  place  before,  as  well  as  after,  the  legislative  act  authoriz- 
ing the  subscription.     Ibid. 

8.  Where  an  act  was  passed  by  both  branches  of  the  legislature,  and 
was,  in  fact,  transmitted  to  the  governor  more  than  five  days  be- 
fore the  adjournment,  and  the  governor  failed  either  to  approve 
or  to  veto  it,  or  even  to  enter  upon  it  the  day  of  its  receipt  by  him, 
or  to  transmit  it  to  the  office  of  the  secretary  of  state,  and  the 
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same  legislature,  at  a  subsequent  session,  afler  investigation  of  the 
facts  bj  a  committee,  declared  the  act  to  have  been  duly  presented 
and  to  have  become  a  law,  and  ordered  that  it  should  be  transmit- 
ted to  the  secretary  of  state: 
Ileldf  that  it  is  the  duty  of  the  courts  to  treat  the  act  as  a  law  prop- 
erly passed  and  authenticated  under  the  constitution.     Ibid. 

4.  When  a  town  council  is  authorized  by  law  to  do  a  particular  act 
at  its  discretion,  the  courts  will  not  control  this  discretion  and  in- 
quire into  the  propriety,  economy  and  general  wisdom  of  ihe  un- 
dertaking, or  into  the  details  of  the  manner  adopted  to  carry  the 
project  into  execution.     Ibid, 

5.  The  holders  of  bonds  or  negotiable  notes  issued  to  him  by  a  town, 
under  a  law  authorizing  the  istue,  are  not  bound  to  see  that  all  the 
details  provided  by  the  act  authorizing  the  issue  have  been  duly 
complied  with  by  the  corporate  authorities.     Ibid, 

6.  The  Macon  and  Brunswick  Railroad  Company,  under  its  charter 
and  amendments,  authorizing  it-  to  construct  a  railroad  from 
the  city  of  Brunswick  to  the  city  of  Macon,  and  clothing  it  with 
the  rights,  privileges  and  immunities  of  the  Central  Railroad,  is 
authorized  to  construct  its  road  into  the  city  of  Macon,  and  is  not 
limited  to  the  ciy  line,  and  a  private  citizen  cannot  enjoin  it  from 
nppropriuting  ground  for  the  locution  of  its  track,  because  of  its 
want  of  aiilhority  to  come  within  the  city  lines.  Uazlehnrst^  recr, 

vs.  Freeman,  trust 246 

7.  Where  a  declaration  alleged  that  the  deFwidant,  a  municipal  cor- 
poration, cut  a  ditch  along,  and  c'ose  to,  the  east  line  of  his  resi- 
dence lot,  and  left  it  in  such  condition  ihat  the  water  coming,  or 
falling,  into  the  same  could  not  run  off  in  any  direction  ;  that 
thereby  water  accumulated  and  became  stagnant  in  said  ditch, 
thus  generating  malaria,  causing  sickness  in  the  family  of  the  plain- 
tiff, and  by  the  unwholesome  stench  produced  in  the  atmosphere, 
rendering  his  premises  unfit  for  occupation,  to  his  damage  ^^l.tXKi: 

Held,  thai  a  prima  facie  case  of  special  damage  from  the  nuisance 
was  presented,  and  it  was  error  to  sustain  a  dt^murrer  thereto. 
Hamilton  vs.  Mayor  and  0.  of  Col 435 

8.  Bonds  issued  by  a  municipal  corporation  having  lawfwl  authority 
to  issue  such  instruments,  are,  in  the  hands  of  innoctMit  purchas- 
ers, binding,  notwithstanding  irregularity  or  fraud  in  the  maimer 
in  which  ihey  were  placed  upon  the  market.  Black  etaf.  vs,  Cohen 

et  al. ;  Shorter  et  al.  vs.  Mayor  and  C,  of  Rome  el  al C21 

9.  Power  vested  in  a  municipal  corporation  to  make  all  contracts 
which  it  might  deem  necessary  for  the  welfare  of  baid  city,  includes 
the  authority  to  issue  bonds.     Ibid. 

10.  CertiGcates  of  ludebledweaa  issued  by  a  municipal  corporation, 
receivable  in  paymewV.  ot  i^\i\iVv<i  ^m^^^  vw\^  \a\\^\w^  >\^^vk  t.lie  city, 
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notwithstnnding  the  ftct  that  such  act  was  in  violation  of  a  penal 
law.     Ibid. 

11.  Where  bonds  are  issued  by  a  municipal  corporation  to  redeem  a 
currency  binding  on  tlie  city,  it  was  competent  for  the  general  as- 
sembly to  ratify  such  issuance.     Ibid. 

12.  Authority  to  subscribe  to  stock  of  railroad  companies  necessa- 
rily implies  that  such  municipal  corporation  should  provide  the 
mn&ns  to  pay  therefor.     Ibid, 

13  Where  it  is  submitted  to  the  citizens  under  the  provisions  of  the 
constitution  of  18G8,  whether  a  municipal  corporation  shall  sub- 
scribe to  a  work  of  public  improvement,  a  majority  of  those  voting 
being  in  favor  thereof,  will  authorize  such  issue.     Ibid, 

NEGOTIABLE  INSTRUMENTS. 

1.  Where  there  is  nothing  upon  the  face  of  a  bill  of  exchange  to 
show  that  it  was  intended  (or  negotiation  at  a  chartered  bank,  the 
defendant — the  drawer — cannot  show  by  parol  evidence  that  such 
was  the  intention,  in  a  suit  against  him  by  the  holder.  McLareiij 
ex'x.  V8,  Mar,  Rank 131 

2.  When  the  acceptor  of  a  draft  is  an  accommodation  acceptor — as 
when  it  is  drawn  and  accepted  before  negotiation  and  goes  into 
circulation  on  the  credit  of  all  the  parties^— this  is  an  excuse  for 
want  of  presentment  to  the  acceptor  when  due,  and  notice  to  the 
drawer  of  non-payment.     Ibid, 

8.  The. holders  of  bonds  or  negotiable  notes  issued  to  him  by  a  town, 
under  a  law  authorizing  the  issue,  are  not  bound  to  see  that  all  the 
details  provitied  by  the  act  authorising  the  issue,  have  been  duly 
complied  with  by  the  corporate  authorities.  DanieUy  et  al,  vs. 
Cabaniss  tt  al 211 

4.  If  one  accept  a  draft,  having  no  funds  of  the  drawer,  and  the 
payee  indorsed  the  draft  before  acceptance,  with  the  distinct  un* 
derstanding  with  the  acceptor  that  the  acceptance  is  on  the  faith 
of  the  indorsement,  and  the  acceptor  have  the  bill  to  pay,  he  may 
recover  of  the  drawer  and  indorser  as  principal  and  security,  for 
money  paid  out  and  expended,  and  under  our  law  they  are  joint 
promissors,  and  may  be  f>ued  in  the  county  of  the  drawer,  though 
the  indorser  lives  in  a  different  county.  Ross  et  al,  vs.  Saulsburj/f 
Rtspess  &  Co " 379 

6.  Where  A  drew  a  draft  in  favor  of  B  on  C,  factor  and  commission 
merchant,  undertaking  in  the  draft,  to  deliver  to  the  factor  his 
cotton  crop  in  time  to  be  sold,  so  that  the  proceeds  might  be  ap- 
plied to  the  draft  at  its  maturity,  and  the  payee,  to  induce  the  fac- 
tor to  accept,  indorsed  the  draft,  with  intent  to  hold  the  factor 
harmless,  and  A  delivered  his  crop  accordingly,  but  the  factor  per- 
mitted him  to  sell  thirteen  of  the  bales  for  oUv^t  ^\\x^^^^'^^  ^w^ 
applied  the  balance  to  the  paymenx  of  Ae\>\.a  ^>i^\i^  KV-oVvo^.^'l"^ 
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previous  date  to  the  indorsed  draft,  which  debts  were  evidenced  by 
acceptances  by  the  factor  of  other  and  previous  drafls  of  the  same 
character  by  A  on  the  factor,  and  which  the  factor  had  accepted 
and  paid,  and  which  exceeded  in  amount  the  value  of  all  the  cot- 
ton of  A  : 
Hdd,  that  the  draft  drawn  in  favor  of  B,  and  indorsed  by  him,  was 
an  appropriation  of  the  proceeds  of  the  cotton  afterwards  delivered 
to  the  payment  of  the  same,  and  the  iudorser,  B,  would  only  be 
liable  as  surety  to  G,  if  he,  or  his  agent,  had  notice  that  the  pre- 
vious  drafts  of  A,  accepted  by  C,  had  in  them  the  like  appropria- 
tion, and  it  was  error  in  the  court  to  charge  the  jury  that  it  made 
no  difference  whether  B  or  his  agent  had  such  notice  or  not.  Ibid, 

See  Promissory  Notes. 

NEW  TRIAL. 

1.  Although  the  pleadings  may  not  present  the  whole  issue  covered 
by  the  verdict  and  judgment,  yet,  if  it  be  fully  made  by  the  evi- 
dence without  objection,  it  is  too  late,  after  a  verdict,  for  the  los- 
ing party  to  make  thai  the  ground  of  a  motion  for  a  new  trial. 
Howard  vs.  Barrett 15 

2.  The  evidence  in  this  case  wtis  sufficient  to  sustain  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion  for  a  new  trial. 

Wilson  vs.  The  Stale ' , 40 

AShaw  vs.  Wylds 63 

Morrison  vs.  Solomon 205 

McCoy  vs.  The  State 287 

Hastings  vs.  The  State 844 

Cox  vs.  JoneSj  adm^r 438 

JJass,  ex'Xj  vs.  Bassy  adm*r^  et  al 531 

Elder  vs.  The  State 680 

Hagni  vs.  The  State 584 

Simmons  vs.  The  State 587 

King  vs.  Hughes^  nextfriendj  et  al 600 

3.  Jackson  was  charged  with  the  offense  of  murder  as  principal  in 
•    the  second  degree.     Upon  his  trial  the  record  of  the  conviction  of 

Martin,  the  principal  in  the  Brst  degree,  was  introduced  in  evi- 
dence. A  motion  for  a  new  trial  was  then  pending  in  behalf  of 
Martin.  Jackson  was  convicted.  Martin  secured  a  new  trial  and 
was  acquitted.  The  use  of  the  record  of  his  conviction  was  made 
a  ground  of  a  motion  for  new  trial  in  the  case  of  Jackson.  Pend- 
ing the  conaideration  of  this  motion,  counsel  for  movant,  appoint- 
ed by  the  court,  without  his  knowledge  or  consent,  ^ithdrew  the 
same  and  abandoned  his  case.  Subsequently,  aft^r  the  adjourn- 
ment of  the  term  of  court  at  which  Jackson  was  tried,  other  coun- 
sel renewed  the  motion.  The  judge  refused  to  consider  it.  A 
bill  of  excepl\orvs  "wsvapY^^e\\\.^^Vo\!Am,N*Vv^V^\\ft  refused  to  cer- 
tify, and  Ibe  ^r\l  oV  mandamxwK^^xvj^^lviw 
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Hehlj  that  the  fac^s  above  stated  present  such  an  extraordinary  case 
as  required  the  judge,  under  section  3721  of  the  Code,  to  entertain 
the  motioUf  and  to  certify  the  bill  of  exceptions  to  his  decision    ■ 
thereon.     Jackson^  reVvt  vs,  Clarkf  judge,  resp' t 63 

4.  When  the  verdict  is  right  this  court  will  not  grant  a  new  trial  for 
an  error  of  the  court  not  material  to  the  merits  of  the  cause.     Ver' 

dell  V8.  Ketchum 134 

Geo,  Mas.  Mut.  L,  Lis.  Co.  vs.  Whitman  et  al 419 

5.  Though  the  charge  of  the  court  on  a  trial  for  murder  may,  in  some 
respects,  be  objectionable  as  to  that  particular  crime,  yet  if  it  be 
not  so  as  to  manslaughter,  and  the  jury  find  a  verdict  for  voluntary 
manslaughter,  which  is  fully  supported  by  the  evidence,  even  if 
taken  in  connection  with  the  statement  of  the  defendant,  made  to 
the  jury  at  the  trial,  the  verdict  should  not  be  disturbed.     Mcliae 

vs.  The  State 290 

6.  Nor  is  it  a  ground  for  a  new  trial  that  the  judge,  in  overruling  the 
motion,  remarked  that  the  court  was  satisfied,  from  the  manner  of 
the  defendant,  that  the  motion  was  made  for  delay.     Ibid. 

7.  It  is  not  error  to  refuse  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  when  such  testimony  only  goes  to  show  that  a 
principal  witness,  who  was  sworn  on  the  trial  against  the  movant, 
entertained  strong  feelings  of  dislike  toward  him,  and  had  said  he 
would  like  to  see  him  hung.     Hastings  vs.  The  State 334 

8.  No  brief  of  evidence  having  been  filed,  the  motion  for  a  new  trial 
was  properly  dismissed.  Atiter,  had  it  been  a  motion  to  set  aside 
theverdict.     Peacock  vs.  Usry 858 

9.  To  authorize  the  setting  aside  of  a  verdict  on  account  of  the  de- 
fendant having  been  providentially  prevented  from  being  present 
at  the  trial,  it  must  be  shown  that  he  was  injured  by  such  absence. 
His  affidavit  to  the  effect  'Hhat  he  had  a  good  defense  to  the  suit, 
and  that  he  would  have  testified  that  the  account  of  the  plaintiff 
had  no  valid  existence  in  fact  or  law  for  which  he  was  responsi- 
ble,*' being  merely  a  conclusion  of  his  own,  is  insufficient.    Ibid. 

10.  At  the  September  term,  1872,  a  verdict  was  rendered  in  favor  of 
the  defendant  and  a  motion  made  by  the  plaintiff  for  a  new  trial. 
An  order  was  passed  giving  the  plaintiff  leave  to  file  his  motion 
and  brief  of  evidence  at  the  next  term.  At  the  next  term,  March, 
1873,  an  order  was  taken  reciting  that  the  defendant  had  died  since 
the  last  term,  and  that  there  being  no  representation  upon  his  es- 
tate, the  motion  for  a  new  trial  should  stand  continued.  An  order 
was  also  passed  giving  to  the  plaintiff  further  time  to  have  the 
brief  of  evidence  revised  and  approved  by  the  court,  or  agreed  on 
by  counsel.  At  the  March  term,  1874.  the  administrator  of  the 
defendant  was  made  a  party,  and  the  motion  came  on  to  be  heard 
before  Judge  Rice,  the  successor  of  Judge  Davis^  h^fc^x^  "wV^^tcv 
the  iasae  was  originally  tried.    Couuae\  iox  ^^l^xx^w'v.  vi^ivsX^TxsjX 
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agree  to  the  brief  of  evidence,  and  the  court  bad  to  satisfy  itself 
in  the  best  manner  it  could  as  to  the  correctness  of  the  brief  of 
evidence  filed  by  the  plaintiff,  and  then  approve  it.  Under  these 
circumstancest  a  refusal  to  dismiss  the  motion  for  a  new  trial  was 
not  error.     Shaffer  vs,  Simmons 35f 

11.  Where  a  verdict  is  contrary  to  a  correct  charge  of  the  court,  a 
new  trial  should  be  granted  on  the  ground  that  it  is  contrary  to 
law.     Dowdy  vs.  McLellan 408 

12.  In  a  motion  for  a  new  trial,  the  sole  ground  was  that  the  verdict 
was  strongly  and  decidedly  against  the  weight  of  the  testimony. 
The  evidence  was  very  voluminous  and  emphatically  conflicting, 
and  was,  besides,  largely  the  testimony  of  the  parties  to  the  con- 
troversy, who  were  sworn  as  witnesses.  This  was,  also,  the  sec- 
cond  verdict  of  a  jury  to  the  same  effect,  under  mainly  the  same 
evidence : 

Heldf  that  as  the  judge  who  tried  the  case  has  refused  a  new  trial, 
this  court  will  not  interfere.     McLean  vs.  Clark  el  al 455 

13.  Where  the  evidence  is  conflicting,  and  there  is  positive  testimony 
to  support  the  verdict,  it  would  require  a  strong  case  of  an  abuse 
of  discretion  on  the  part  of  the  judge  who  refused  to  set  the  ver- 
dict aside,  to  authorize  this  court  to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence  Murphy  et  al.  vs. 
Purifoy 480 

14.  When  on  a  trial  of  an  indictment  for  assault  with  intent  to  mur- 
der, there  was  evidence  by  one  witness  that  the  defendant  had 
struck  A  with  a  hatchet,  and  the  defendant  introduced  only  two 
witnesses,  who  swore  that  they  saw  part  of  the  fuss,  but  could  not 
say  who  sfruck  the  blow,  as  there  was  a  great  row  and  many  per- 
sons present : 

Heldy  that  testimony  showing  that  a  third  person  struck  the  blow, 
and  that  the  defendant  did  not  strike  at  all,  U  not  merely  cumula- 
tive testimony  so  as  to  be  no  ground  for  a  new  trial.  Thomas^ 
alias  Noisette,  vs.  The  State 509 

15.  When  there  was  a  difficulty  between  a  parcel  of  employees  and 
their  foreman,  and  a  fuss  or  melee,  and  the  defendant  was  immedi- 
ately arrested  and  confined  in  jail  until  his  trial,  and  his  attorney, 
on  inquiring  of  the  persons  present,  was  misled  by  their  telling 
him  they  did  not  know  what  part  defendant  took  in  the  fu9s: 

Held,  that  when,  after  the  triul,  it  was  discovered  that  these  witnesses 
do  know  and  are  ready  to  s^ear  that  the  defendant  did  not  do  the 
principal  act  for  which  he  was  convicted,  and  that  another  did,  it         ^ 
is  no  reply  to  a  motion  for  a  new  trial  that  sufficient  diligence  h^d 
not  been  shown.     Ibid. 

16.  We  cannot  say  that  the  refusal  of  the  court  to  set  aside  the  ver- 
dict was  such  an  aV)u%Q  ol  ^\%^t«\.\ow  aa  to  call  for  interference  by 
this  court.     Ga.  K.  R.  &  B.  Co.  \)s,  DaXiut^^^iiCx ^.«,  615 
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17.  Evidence  not  oflfered  upon  the  trial  cannot  be  considered  on  a 
motion  for  a  new  trial.     Adanis  V8,  The  State 565 

18.  An  immaterial  error  is  no  ground  fora  new  trial.  Georgia  Mas. 
MuL  Life  Ins,  Co.  vs,  Gibson  et  al 040 

NOTICE. 

1.  Proceedings  to  foreclose  an  unrecorded  mortgage  do  not  consti* 
tute  such  a  Us  pendens  as  would  be  notice  tu  the  purchaser  of  the 
mortgaged  property.  The  notice  must  be  actual,  such  as  wjuld 
affect  the  conscience  of  the  purchaser  and  charge  him  with  fraud. 
Douglass  vs.  McCrackin 596 

2.  The  purchaser,  with  notice,  of  land  covered  by  an  unrecorded 
mortgage,  from  a  purchaser  without  notice,  will  be  protected. 
Ibid. 

NUISANCE.     See  Municipal  Corporations ^  7. 

OFFICERS. 

1.  It  is  within  the  power  of  the  legislature  to  provide  for  the  organ* 
ization  of  county  commissioners  for  the  county,  and  in  so  doing, 
it  may  provide  that  they  may  be  chosen  by  the  grand  jury  of  the 
county.     Waller  vs.  Perkins  et  al -  238 

2.  If  commissioners  are  provided  for  by  law,  and  they  enter  upon 
the  duties  of  their  office,  they  are  ollicers  de  facto,  and  though 
there  be  irregularity  in  the  time  or  manner  of  their  election,  their 
acts  are  not,  for  that  reason,  illegal  and  void.     Ibid. 

8.  Where  the  judge  of  the  county  court,  who  is  authorized,  if  the 
bailiff  is  sick,  etc.,  to  appoint  any  person  to  execute  a  process, 
appointed  the  person  who,  as  agent  of  the  landlord,  had  sued  out 
a  distress  warrant,  to  execute  and  return  the  same,  and  such  persoa 
made  a  levy  upon  property  which  was  claimed  by  a  third  person  : 

Held.,  that  the  appointment  was  illegal  and  the  levy  void,  and  it  was 
not  error  in  the  court  below  to  order  the  levy  to  be  dismissed. 
Fluryt  ag^tf  vs.  Grimes 341 

PARENT  AND  CHILD. 

1.  In  1851,  E.  made  his  will,  providing  that  at  his  death  all  the  prop- 
erty he  should  be  possessed  of  should  be  divided  into  five  shares. 
He  disposed  of  these  shares  to  his  grand-children,  but  provided 
that  their  parents,  his  sons  and  daughters,  should  have  the  use 
and  control  during  their  lives.  In  1854  he  delivered  to  his  sons 
and  daughters  certain  parcels  of  land,  valuing  the  land  given  to 
each  at  $8,000  00,  and  taking  written  papers,  duly  sealed  and 
witnessed,  from  each,  acknowledging  that  they  had  received  the 
property  described  **a8  part  of  my  portion  of  hia'*  (vW  Ki».\Vv«0  ^ 
''estate  under  bis  will,  and  whkU  lam  loVvoX^  qaVx^  V'^\  ^vc^«:X<^ 
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after  bis  death ,  and  whicli  is  to  be  taken  and  considered  as  a  part 
of  my  portion  directed  to  be  given  me  by  tbe  will  aforesaid."  The 
father  caused  these  papers  to  be  duly  recorded  in  the  record  book 
of  the  clerk's  office  of  the  county  where  the  lands  were  situated. 
In  1859  one  of  the  sons  sold  his  land  to  his  brother,  W.  In  1862, 
W.  sold  his  tract,  as  well  as  that  he  bought  from  his  brother,  to 
J.,  who  bought  without  notice  of  any  defect  in  W.'s  title,  except 
the  constructive  notice  arising  from  the  record  of  the  several  pa- 
pers  taken  by  the  father  from  the  son,  and  by  him  recorded  at  the 
time  he  delivered  them  the  possession.  The  sons  have  both  died, 
one  leaving  children.  The  father  is  still  living: 
Heldj  that  as  against  a  purchaser  from  the  son  the  father  is  estopped 
from  setting  up  any  title  to  the  land  inconsistant  with  that  describ- 
ed in  the  written  acknowledgment  taken  by  him  from  the  son,  and 
by  him  put  upon  record.     KeatoHj  ti'usL,  et  al.  vs.  Jordan 300 

2.  J.  got  from  the  son  such  title  and  such  right  to  the  land  as  is  de- 
scribed in  said  papery  so  duly  recorded,  as  belonged  to  the  80US| 
according  to  the  legal  tenor  and  effect  of  said  papers.     Ibid. 

3.  The  legal  effect  of  the  said  recorded  papers  is,  that  th«  sons  took 
the  property  described  as  an  advancement,  and  as  their  own  prop- 
erty, with  the  conditi.m  attached  that  they  should  hold  it  subject 
to  the  disposition  their  father  might  make  of  it  by  his  will  and  at 
his  death,  which  condition  was  repugnant  to  the  grant  and  void. 
Ibid. 

4.  The  understanding  or  agreement,  if  there  was  any  such,  between 
the  father  and  the  sons,  that  the  reference  in  the  receipts  or  ac- 
knowleflgments  to  the  father's  will  was  not  to  the  will  as  a  will, 
but  only  as  a  paper  describing  the  nature  and  extent  of  their  title 
to  the  property  received,  whatever  might  have  been  its  effect  be- 
tween the  partif-s,  cannot  affect  a  purchaser  from  the  sons  who 
has  a  right  to  stand  upon  the  legal  effect  of  the  papers  iskea  by 
the  father,  as  the  measure  of  the  sons'  title.     Ibid. 

PARTNERSHIP. 

1.  Where  two  agree  that  one  will  furnish  the  land  and  stock,  tbe 
other  the  labor  and  pay  for  it,  and  each  to  pay  one- half  the  feed 
of  the  stock  and  laborers  and  all  other  plantation  expenses,  and 
thus  make  a  crop,  and  when  the  crop  is  made  they  are  to  divide 
the  same,  share  and  share  alike  : 

Ileldf  that  as  to  the  crop  made  the  contracting  parties  are,  inter  sese, 
partners.     Holifield  &  Co.  vs.  White^  exx 567 

2.  This  ca«e  distinguished  from  the  cases  of  Holloway  vs.  Brinkley, 
42  Georgia  J  22  i,  and  Smith  vs.  Summerlin^  48  Ibid.^  425.    Ibid, 

3.  The  wrongful  user  or  appropriation  by  one  partner  of  a  portion 
of  the  partneraVkVp  ptop^ixV^ ,  ^q^^  xv^V.\^^\.\\^  ^roiperty  so  used  or 
appropriated  out  o£  v\i«X  ptoV\«;\CkVi  qI  n>dl^  ^^^s^^\L\^  ^\s»R\^>5sai. 


INDEX.  789 


the  interest  of  a  partner  in  the  partnership  assets  shall  not  le  sub- 
ject to  levy  and  sale.     I  hid. 

4.  If  the  court  charged  the  jury  that  if  the  arrangement  between  the 
parties  was  such  as  is  disclosed  by  the  witnesses  in  their  testimony, 
then  they  were  partners  ;  and  if  such  was  the  legal  effect  of  the 
evidence,  the  verdict  will  not  be  set  aside  on  that  ground.     Ibid. 

PENA  LTY.     See  Building  and  Loan  Associations,  8. 

PLEADINGS. 

1.  Although  the  pleadings  may  not  present  the  whole  issue  covered 
by  the  verdict  and  judgment,  yet,  if  it  be  fully  made  by  the  evi- 
dence without  objection,  it  is  too  late,  after  verdict,  for  the  losing 
party  to  make  that  the  ground  of  a  motion  for  a  new  trial.     HoW' 
ard  vs.  Bari'ttt 15 

2.  When  an  action  was  brought  in  the  name  of  A  on  a  written  ac- 
knowledgment to  him  by  B,  of  the  receipt  of  a  sum  of  money,  and 
B  pleaded  that  the  money  belonged  to  C,  that  A  was  a  mere  agent, 
and  that  he  had  defenses  against  C  : 

Ueld,  that  it  was  not  error  in  the  court  to  permit  the  plaintiff  to 
amend  by  declaring  that  he  sued  for  the  use  of  C.  Bitffington  vs. 
Blackwell 129 

8.  Section  8398  of  the  Code  was  intended  to  allow  the  plaintiff  to 
recover  in  an  action  on  an  account,  such  an  amount  thereof  as  he 
was  justly  and  equitably  entitled  to,  either  under  a  special  agree- 
ment to  pay  the  amount  charged,  or  so  much  as  the  goods  or  ser- 
vices rendered  were  reasonably  worth,  without  regard  to  the 
technical  rules  of  pleading,  or  the  evidence  applicable  to  a  special 
couiTACt  or  &  quantum  meruit.     Johnson  vs.  Quin,  adinW 485 

4.  Under  the  decision  in  Kimbrovs.  The  Bank  of  Fulton,  49  Geor- 
gia Reports,  419,  the  plea  in  this  case  was  defective  in  not  fully 
setting  out  the  facts  relied  on  to  sustain  it,  and  the  demurrer  on 
that  ground  should  have  been  sustained.     Branch  vs.  MecKsB.  of 
Augusta 525 

5.  The  other  questions  raised  on  the  trial  are  decided  in  the  cases  of 
Dobbins  vs.  Siblej/,  and  Branch  vs.  Baker,  pronounced  on  at  the 
present  term.     Ibid. 

6.  In  a  suit  on  a  bond  where  the  breach  is  alleged  with  sufficient  cer- 
tainty to  form  an  issue,  the  declaration  is  not  demurrable.     Cobb 

6:  Duncan  et  al.  vs.  Dortch 540 

PAYMENTS.     See  Appropriation  of  Payments. 

POSSESSORY  WARRANTS.    See  Receivers,  1. 

POWERS.    Sets  Trusit.,  1 ,  ft. 
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PRACTICE  IN  THE  SUPEUIOR  COURT. 

1.  Although  the  pleadings  may  not  present  the  whole  issue  covered 
by  the  verdict  and  judgment,  yet,  if  it  be  fully  made  by  the  evi- 
dence without  objection,  it  is  too  late,  after  verdict,  for  the  losing 
party  to  make  that  the  ground  of  a  motion  for  a  new  trial.  How- 
ard vs,  Barrett 15 

2.  Where  a  motion  was  made  to  set  aside  a  verdict  on  the  ground 
that  it  was  taken  in  the  absence  of  the  defendant  and  his  counsel, 
and  under  circumstances  amountinj^  to  surprise,  the  motion  was 
properly  overruled,  it  appearing  that  the  defendant  had  no  sub- 
stantial meritorious  defence  to  the  merits  of  the  action.     Jones 

et  al.  vs.  Bullard 145 

8.  When  an  executor'had  proven  a  will  in  common  form,  upon  the 
oath  of  one  of  the  witnesses,  and  one  of  the  heirs-at-law  called  upon 
him,  by  motion  in  writing,  duly  served,  to  appear  before  the  ordi- 
nary, and  show  cause  why  said  probate  should  not  be  set  aside,  on 
the  ground  that  the  testatrix,  at  the  making  of  the  pretended  wiU, 
was  not  of  sound  mind,  and  was  under  undue  influence,  etc. ;  and 
the  executor  appeared  and  propounded  the  will,  and  the  same  was 
set  ttp  as  the  last  will  by  the  ordinary,  and  there  was  an  appeal  to 
the  sunerior  court,  and  the  cause  came  on  for  trial: 

ITeldf  that  the  proceeding  was  substantially  a  proceeding  to  prove 
the  will  in  solemn  form  as  to  all  who  were  parties  thereto,  or  had 
notice  thereof;  that  the  executor  had  the  opening  and  conclusioa 
of  the  case,  and  was  bound  to  produce  or  account  for  the  absence 
of  all  the  witnesses  to  the  will.     Evans  vs,  Arnold  et  cU .  169 

4.  Where  a  case  was  dismissed  on  demurrer,  and  at  the  same  term 
of  the  court,  the  plaintiff  moved  a  rule  nisi  to  reinstate,  setting 
forth  the  grounds  in  writing,  and  the  other  party  waived  DOtice  and 
copy  also  in  writing  on  the  back  of  the  rule  nisi^  and  the  motion 
was  stated  on  the  motion  docket,  and  the  rule  ni^i  granted  by  the 
judg<»,  who  made  an  entry  on  the  docket,  "September  term,  rule 
ftt>fV'  opposite  the  case,  but  no  order  was  put  upon  the  minutes, 
or  signed  by  ihe  judge,  granting  the  rule: 

Held^  that  it  was  error  in  the  judge  (a  different  judge  presidiag,)  to 
refuse  to  allow  the  order  granting  the  rule  nisi  to  be  put  on  the 
minutes  nunc  pro  tnnc^  on  proof  by  the  plaintiff  that  it  was  in 
fact  granted,  and  on  proof  of  ttie  grounds  taken.  Shaw  va,  Wat- 
son....   201 

B.  It  was  error  in  the  judge  to  dismiss  the  motion.     1  bid, 

C.  It  was  not  error  in  this  case  that  the  court  refused  to  receive  the 
verdict  first  reported  by  the  jury,  finding  the  **defendant  guilty  as 
accessory  after  the  fact.*!     McCay  vs.  The  State 287 

7.  Nor  was  it  error  to  direct  the  jury  to  return  to  their  room,  and  if 
they  found  a  verdVtl,  \V.  m\!L*\.\i^^  v^tdvct  of  guilty  or  not  guilty. 
Ibid. 
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8.  To  authorize  the  setting  aside  of  a  verdict  on  account  of  the  de- 
fendant having  been  providentially  prevented  from  being  present 
at  the  trial,  it  must  bo  shown  that  he  was  injured  by  such  absence. 
His  affidavit  to  the  effect  *'that  he  had  a  good  defense  to  the  suit, 
and  that  he  would  have  testified  that  the  account  of  the  plaintiff 
had  no  valid  existence  in  fact  or  law  for  which  he  wasresponsiblei'' 
being  merely  a  conclusion  of  his  own,  is  insufficient.  Peacock  vs, 
Usry 353 

9.  At  the  September  term.  1872,  a  vprdict  was  rendered  in  favor  of 
the  defendant,  and  a  motion  made  by  the  plaintiff  for  a  new  trial. 
An  order  was  passed  giving  the  plaintiff  leave  to  file  his  motion 
and  brief  of  evidence  at  the  next  term.  At  the  next  term,  March, 
1873,  an  order  was  taken  recitins:  that  the  defendant  had  died  since 
the  last  term,  and  that  there  being  no  representation  upon  his  es- 
tate, the  motion  for  a  new  trial  should  stand  continued.  An  order 
was  also  passed  giving  to  the  plaintiff  further  time  to  have  the  brief 
of  evidence  revised  and  approved  by  the  court,  or  agreed  on  by 
counsel.  At  the  March  term,  1874,  the  administrator  of  the  de- 
fendant was  made  a  party,  and  the  motion  came  on  to  be  heard  be- 
fore Judge  Rice,  the  successor  of  Judge  Davis,  before  whom  the 
isiiue  was  originally  tried.  Counsel  for  defendant  would  not  agre^ 
to  the  brief  of  evidence,  and  the  court  had  to  satisfy  itself  in  the 
best  manner  it  could  as  to  the  correctness  of  the  brief  of  evidence 
filed  by  the  plaintiff,  and  then  approve  it.  Under  these  circum- 
stances, a  refusal  to  dismiss  the  motion  for  a  new  trial  was  not 
error.     Shaffer  va.  Simmons 359 

10.  On  the  trial  of  a  case  in  the  superior  court,  when  a  paper  is  of- 
fered in  evidence,  and  is  objected  to  as  evidence  because  it  is  un- 
stamped, it  is'competent  for  the  court  to  permit  the  proper  stamp 
to  be  affixed  in  its  presence,  and  then  to  allow  it  to  be  read  in  evi- 
dence.    Coxes.  JoneSj  adtfi'r 438 

11.  The  proper  time  to  demand  the  right  to  poll  the  jury,  is  after 
the  publication  of  the  verdict  and  before  the  disperbion  of  the  jury 
and  recording  of  the  verdict.     TUlon  vs.  The  State 478 

12.  In  criminal  cases  the  ))rivilege  of  polling  the  jury  is  a -legal  right 
in  the  defendant,  and  it  is  error  to  refuse  it.     Ibid. 

13.  When  a  pariy  to  an  action  intends  to  be  a  witness  for  himself, 
and  the  court  directs  that  his  witnesses  be  sepa>'ately  ex  imined,  it 
is  the  proper  rule,  unless  there  be  special  reasons  to  the  contrary, 
that  such  party  should  first  be  examined  in  the  absence  of  his 
other  witnesses,  in  order  that  he  may  thereby  be  present,  as  is  bis 
right,  during  the  whole  trial  of  his  case.     2'ift  vs.  Jones 538 

14.  When  a  jury  brought  in  a  verdict  *'for  the  plaintiff,'*  it  was  not 
error  in  the  judge  to  ask  them  how  much  they  intended  to  find,  and 
on  the  foreman  stating  the  amount  (which  was  the  amount  claim- 
ed,) to  direct  the  verdict  to  be  so  amended  and  then  read  and  c^- 
ceived  as  the  verdict.    Doster  vs,  Broica;  Doster  taa.  WavutT......  "^Aa* 
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15.  A  judgment  must  be  regularly  entered  upon  a  confession  of  judg- 
ment. The  confession  itself  is  not  the  judgment  of  the  court. 
Williams,  ex'r,  et  al.  vs.  Atwood  et  al 585 

16.  A,  holding  a  mortgage  upon  a  certain  city  lotas  the  property  of 
B,  commenced  proceedings  to  foreclose  it,  which  B  was  resisting 
on  the  ground  that  the  debt  was  not  so  much  as  A  claimed.  Pend- 
ing  this,  the  lot  was  levied  on  under  another  fi.  fa.  against  B, 
which ^..  fa.  A  purchased,  and  was  proceeding  to  sell  the  lot  un- 
der the  same.  Before  the  Fale  it  was  agreed  between  A  and  B  that  B 
should  make  the  land  bring  a  certain  price  at  the  sale,  but  that  he 
need  not  pay  the  money  to  the  sheriff,  but  might  hold  it  antil  thQ 
controversy  as  to  the  amount  due  on  the  mortgage  debt  was  ascer- 
tained ;  and  A,  accordingly  bid  for  the  land  the  sum  fixed,  and  it 
was,  after  other  bids,  bought  by  him  at  the  sale  : 

Held,  that  A  cannot  proceed  to  foreclose  his  mortgas;e,  or  to  try  the 
issue  in  that  case  as  to  the  amount  due.  But  that  under  the  agree- 
ment the  issue  is  transferred  to  the  tribunal  distributing  the  pro- 
ceeds of  the  sale,  with  such  parties  to  it  as  are  interested  in  the 
fund,  A  occupying  in  that  issue  precisely  {he  status  as  to  the  ex- 
istence and  amount  of  his  debt  that  he  occupied  at  the  time  of  the 
sale,     VeGive  vs.  Lewis ~  588 

17.  Where  there  are  two  contesting  creditors  over  a  fund  in  court,  and 
it  is  ordered  that  the  sherifiP  do  pay  a  certain  amount  of  the  same 
on  a  judgment  in  *favor  of  one,  provided  he  retain  a  sufficiency  to 
answer  the  claim  of  the  other,  the  latter  cannot  complain  that  he 
is  injured  by  such  order.  If  the  sherifiP  has  to  act  on  it,  it  is  at  his 
peril,  and  cannot  affect  the  final  rights  of  the  excepting  creditor. 
Berry  d;  Co,  vs.  Miller  ik  Co «  645 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Where  an  order  adjourning  the  hearing  of  a  motion  for  a  new  trial 
to  vacation  is  taken,  and  tlie  motion  is  heard  and  decided  in  ac- 
cordance therewith,  such  order  is  a  necessary  part  of  the  record. 
That  it  is  set  forth  in  the  bill  of  exceptions  is  not  a  sufficient  re- 
ply to  a  motion  tc  dismiss  the  writ  of  error  because  the  certificate 
of  the  judge  is  dated  more  than  thirty  days  after  the  adjournment 
of  the  court  at  which  the  trial  was  had.  McLendon  vs.  Wilson, 
Callaicay  tfc  Co 41 

2.  A  suggestion  of  a  diminution  of  the  record  will  be  allowed  after 
a  motion  to  dismiss  the  writ  of  error  upon  a  ground  which  turns 
upon  the  defect  thus  sought  to  be  cured.     I  bid. 

3.  Can  a  decision  removing  an  attachment  issued  under  the  act  of 
1873  be  excepted  to?     Qncere.     Hart  et  al.  vs.  Hart  et  al. 376 

4.  Under  aecUou  41^<j)  Co^^^  \.\\\%  ^owtt  cannot  award  damages  in 
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favor  of  a  defendant  in  error  who  was  also  defendant  in  the  court 
below  in  an  action  of  trover,  and  who  obtained  a  verdict  only  for 
coats.     Bailie,  ex'r,  vs,  K\nchhy  et  ai -iST 

6.  Several  defendants  were  indicted  for  riot  and  severed  on  the  trial. 
A  joint  motion  for  a  new  trial  was  made  without  objection  by  the 
solicitor  general : 

Held,  that  although  the  defendants  may  join  in  a  bill  of  exceptions 
to  the  refusal  of  the  court  to  giant  the  new  trial,  they  cannot  as-^ 
sign  additional  errors  in  said  joint  bill  which  were  not  contained 
in  the  motion,  and  which  were  alleged  to  have  been  committed  on 
the  respective  trials.     Durden  et  al.  cs.  The  State GG4 

PKESCUIPTION. 

1.  \\nien  one  bought  land  from  a  person  representing  himself  to  have 
written  authority  from  the  owner  to  sell,  and  a  deed  w^is  made 
by  the  assumed  agent  in  his  own  name  and  without  any  mention  of 
the  principal,  and  the  purchaser  went  into  posdession  and  con- 
tinued in  possession  seven  years  : 

Held,  that  it  was  not  error  in  the  jndge  to  refuse  to  charge  that  the 
transaction  was  upon  its  face  so  conclnnce  evidence  of  fraud  as 
that  the  deed  was  not  a  good  color  of  title  on  which  to  base  a  pre- 
scription.    Payne  vs.  Blackshear C37 

2  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  of  ejectment, 
where  the  defendant  relie<»  on  title  by  prescriptron,  to  neglect  to 
charge  the  jury,  that  in  making  up  the  seven  years  possession  they 
could  not  count  the  time  the  locality  was  occupied  by  the  federal 
army  and  the  courts  were  closed,  no  evidence  having  been  adduced 
upon  that  subject  and  uo  request  made  for  such  a  charge.     Ibid, 

PRESUMPTIONS. 

1,  When,  in  an  action  against  the  Southern  Express  Company  as  a 
common  carrier,  it  appeared  that  goods  had  been  delivered  to  the 
Adams  Express  Company  in  New  York,  and  by  it  delivered  to  the 
Southern  Express  Company  at  Savannah,  to  be  transported  to  Col- 
umbus, and  that  the  goods  were  lost  on  their  wuy  from  Savannah 
to  Columbus  whilst  in  the  custody  of  the  Southern  Express  Com- 
pany, and  there  was  no  proof  as  to  the  tQrms  on  which  the  Adams 
Express  Company  or  the  Southern  Express  Company  received 
them  : 

Held,  that  in  the  absence  of  any  proof  to  the  contrary,  the^Southern 
Express  Company  should  be  presumed  to  have  received  them  for 
transportation  to  the  owner  under  such  obligations  as  to  diligence, 
etc.,  as  the  law  imposes  on  common  carriers,  who  do  not,  by  con- 
tract, limit  their  liability.     So,  Ex,  Co.  vs.  Urqnhart  tfc  Chapman.  142 

2.  Where  the  testator  died  in  1838,  and  shortly  thereafter  his  execu- 
tor divided  the  porsooalty  between  h\a  leg^V^^^,  ow^  ^i  H«\v^'CDk\w<^'9k 
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been  in  possession  of  his  distributive  share  of  the  land  for  twenty- 
three  yean<<,  ihe  presumpMon  is  that  the  entire  estate'was  distrib- 
utid,  and  that  each  legatee  received  his  or  her  share  with  the 
assent  of  the  legal  representative.  Hooper  vs.  IloweU,  guarcTu, 
et  al ^ 315 

PRINCIPAL  AND  AGENT. 

1.  To  constitute  an  election  by  the  seller  between  a  principal  and 
agent,  so  that  the  giving  predii  to  the  agent  will  prevent  the  seller 
from  afterwards  demanding  payment  of  the  principal,  it  should  ap- 
pear  iliut  the  credit  was  given  exclusively  to  the  agent.     Fontaine 

V8.  Eagle,  and  Phenix  Man.  Co 81 

2.  The  defendant,  a  planter,  wrote  to  T.,  who  was  one  of  a  firm  of 
conimiHsioii  merchants  in  Augusta,  to  send  him  two  hundred  bush- 
(ris  of  corn,  and  he  would  arrange  or  settle  for  it.  T.  was  a  debtor 
of  defendant's  and  it  was  defenddnt*8  interest  to  set  off  his  debt 
against  the  price  of  the  corn.  Neither  T.  nor  his  firm  having  any 
corn,  T.  went  to  the  plaintiff,  telling  him  he  was  authorized  to  buy 
the  corn  for  defendant,  and  purchased  from  plaintiff  one  hundred 
bushels  on  the  credit  of  defendant.  The  corn  was  sent  to  defend- 
ant by  a  carrier,  accompanied  by  a  bill  for  it,  iu  the  name  of  T.*8 
firm  apiiiist  defendant,  and  with  a  letter  from  T.  stating  that  he 
would  find  some  corn  on  the  boat,  that  he  would  have  sent  the 
whole,  but  corn  was  falling,  and  **we'*  are  short  of  funds.  He 
further  said  he  would  have  to  pay  for  the  corn  by  the  2oth,  and 
urged  tlie  defendant  to  send  the  money  as  well  as  to  send  his  cot- 
ton to  tbc  firm  for  sale.  Soon  after  the  bill  became  due,  but  be- 
fore any  s<^tt lenient  was  made  with  T.  or  his  firm,  and  after  the 
corn  was  coiirjnmed,  the  plaiintiff  demanded  payment  from  defend- 
ant, and  informed  him  that  the  corn  was  bought  on  his  credit. 
Neither  T.  nor  his  firm  set  up  any  claim  to  be  paid  and  had  no 
charge  against  defendant,  and,  as  witnesses  at  the  trial,  declared  they 
had  no  demand  for  it.     The  jury  found  for  the  plaintiff: 

Held,  that  the  verdict  was  right.  If  T.  was  the  agent  of  the  defend- 
ant the  cast*  is  clear.  If  not,  the  corn  was  obtained  from  plaintiff 
by  the  fraud  of  T.,  and  T.,  whether  he  sold  it  in  his  own  name  or 
in  the  name  of  his  firm,  could  pHss  no  better  title  than  he  had,  ex- 
cept on  a  bona  fide  purchase  ft>r  value.  This  the  defendant  was 
not,  in  the  seii^-e  of  the  law,  as  he  received  «he  corn,  with  a  bill 
BgHiiiHt  himself  for  it  in  favor  of  T.'s  firm,  which  he  has  not  paid, 
and  against  which  he  has  no  demand,  his  set*off  against  T.  not 
being  a  debt  against  the  firm.      Verdell  vs.  Ketchum 134 

3.  When  one  bought  land  from  a  person  representing  himself  to 
have  wiitten  authority  from  thp  owner  to  sell,  and  a  deed  was 
made  by  the  assumed  agent  in  his  own  name  and  without  any  men- 
tion of  t\\f»  \>v\nc\va.\,  «Lwd.the  purchaser  went  into  posseaaion  aud 
continued  iu  pofiseaaAOu  ^^n^tv  ^^«.x%\ 
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Held,  that  it  was  not  error  in  the  judge  to  refuse  to  charge  that  the 
transaction  v&s,  upon  its  face,  ao  conclusive  evidence  of  fraud 
that  tlie  deed  was  not  good  color  of  title  on  which  to  base  a  pre- 
scription.   Payne  V8.  Blcuikshear 637 

4.  Where  an  appeal  was  entered  without  date  by  an  agent,  and  a 
motion  was  made  to  dismiss  the  same  because  not  entered  within 
time,  and  because  the  agent  had  no  written  authority  to  act  in  the 
premises,  upon  the  hearing  of  such  motion,  the  ex  parte  affidavit 
of  such  agent,  to  the  effect  that  he  '*  had  instructions  in  writing, 
and  authority  to  enter  such  appeal,  and  that  the  writing  was  lost 
80  he  could  not  file  it  in  the  clerk*s  office,"  was  inadmissible. 
Bank  of  Emp,  State,  for  tue,  vs.  Booton  et  al 653 

PRINCIPAL  AND  SECURITY. 

1.  Where  the  sheriff  levied  upon  property  of  the  principal  pointed 
out  by  the  security,  and  a  claim  was  interposed  thereto  which  was 
subsequently  dismissed  for  some  technical  defect,  and  the  amount 
due  paid  to  the  plaintiff  in  fi,  fa,  by  the  security : 

Held,  that  the  sheriff  was  not  liable  to  be  attached  for  contempt  for 
failing  to  proceed  with  said  execution,  in  the  absence  of  further 
instructions  from  such  security.    Pugsley,  sheriff,  vs.  Drew 339 

2.  If  one  accept  a  draft,  having  no  funds  of  the  drawer,  and  the 
payee  indorse  the  drafl  before  acceptance,  with  the  distinct  under- 
standing with  the  acceptor  that  the  acceptance  is  on  the  faith  of 
the  indorsement,  and  the  acceptor  have  the  bill  to  pay,  he  may  re- 
cover of  the  drawer  and  indorser  as  principal  and  security,  for 
money  paid  out  aad  expended,  and  under  our  law  they  are  joint 
promissors,  and  may  be  sued  in  the  county  of  the  drawer,  though 
the  indorser  lives  in  a  different  county.  Boss  et  al.  vs.  Saulshttry, 
liespess  A  Co 379 

3.  Where  A  drew  a  draft  in  favor  of  B  on  C,  factor  and  commission 
merchant,  undertaking,  in  the  draf>,  to  deliver  to  the  factor  his 
co(tou  crop  in  time  to  be  sold,  so  that  the  proceeds  might  be  applied 
to  the  draft  at  its  maturity,  and  the  payee,  to  induce  the  factor  to 
accept,  indorsed  the  drafl,  with  intent  to  hold  the  factor  harmless, 
and  A  delivered  his  crop  accordingly,  but  the  factor  permitted  him 
to  sell  thirteen  of  the  bales  for  other  purposes,  and  applied  the 
balance  to  the  payment  of  debts  due  by  A  to  him  of  a  previous 
date  to  the  indorsed  draft,  which  debts  were  evidenced  by  accept- 
ances by  the  factor  of  other  and  previous  drafts  of  the  same  char- 
acter by  A  on  the  factor,  and  which  the  factor  had  accepted  and 
paid,  and  which  exceeded  in  amount  the  value  of  all  the  cotton 
of  A: 

Held,  that  the  draft  drawn  in  favor  of  6,  and  indorsed  by  him,  was 
an  appropriation  of  the  proceeds  of  the  cotton  afterwards  deliv- 
ered to  the  payment  of  the  same,  and  the  indorser,  B,  would  o^vVj  . 
be  liable  as  surety  to  Cj  if  he  or  liia  8^QU^\i8AiiO\!\^^^'^V>^^V^^" 
Vol,  ui,  48. 
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vioas  drafts  of  A,  accepted  by  C,  had  ia  them  the  like  appropria- 
tion, and  it  was  error  in  the  court  to  charge  the  jury  that  it  roade 
no  difference  whether  B  or  his  agent  had  such  notice  or  not.  Ibid. 

4.  Suit  was  brought  in  the  county  court  of  Franklin  coanty,  to  the  July 
term,  1867|  against  a  principal  and  two  sureties,  on  a  promissory 
note.  .At  the  January  term,  18G8,  no  defense  being  filed,  a  ver- 
dict was  taken,  but  no  judgment  entered.  At  the  April  term, 
1874,  of  Franklin  superior  court,  the  defendants  were  called  apon 
by  a  rule  nisi  to  show  cause  why  judgment  should  not  be  signed 
upon  said  verdict  nunc  pro  tunc.  The  defendant?,  in  response 
thereto,  set  up  several  grounds,  and  amongst  others,  the  sureties 
objected  that  from  plaintiff's  laches  and  refusal  to  8ign  a  judgment, 
their  risk  and  liability  had  been  thereby  increased,  their  principal 
having  become  insolvent,  and  any  right  of  lien  against  his  proper- 
ty lost.  On  demurrer,  the  court  overruled  the  defendants'  objec- 
tions : 

JfeU,  that  whilst  the  court  was  right  in  sustaining  the  demurrer  as  to 
the  principal  debtor,  there  was  error  in  irs  judgment  so  far  as  it 
concerns  the  sureties.    Hayes  et  al.  vs,  LittUj  adnCr 555 

PROBATE.    See  WilU,  1,  2,  4—7,  11. 

PROCESS 

1.  When  there  is  no  process  attached  to  the  declaration,  nor  a  waiver 
thereof,  the  judgment  will  be  set  aside.    Ross  d*  Son  vs,  Jones....    22 

2.  In  such  a  ease,  if  there  has  been  an  acknowledgement  of  service 
without  a  waiver  of  process,  it  is  necessary  to  show  that  the  pro- 
cess was  intended  to  be  waived,  and  that  by  accident  or  mistbke 
the  entry  of  such  waiver  was  omitted,  to  entitle  the  plaintiff  to  sup- 
ply such  omission  by  an  amendment  nunc  pro  tunc.    Ibid. 

PROMISSORY  NOTES. 

1.  In  a  suit  on  a  promissory  note  given,  as  expressed  on  its  &ce, 
**  for  money  due  on  policy, '^  the  defendant  pleaded  that  he  was 
induced  to  eign  said  note  by  a  false  and  fraudulent  statement  made 
by  the  plaintiff's  agent  with  intent  to  deceive  him,  that  if  he  be- 
came dissatisBed  with  the  contract  before  the  note  became  due  he 
might  withdraw  and  the  note  should  be  returned  ;  that  he  had  be- 
come so  dissatisfied,  and  so  notified  the  agent,  who  had  refused  to 
return  the  note : 

Heldf  that  it  was  not  error  to  dismiss  the  plea  as  an  effort  to  engraft 
by  parol,  a  condition  upon  a  written  contract,  and  that  the  allega- 
tion that  the  parol  promise  was  made  with  intent  to  defraud,  does 
not  help  the  case,  there  being  no  charge  that  the  condition  was, 
by  mistake  or  fraud,  left  out  of  the  written  contracL  Henderson 
vs.  Thompson,  for  ustt  etc.;  HoUoway  vs.  Hallick;  Lawrence  c$. 
Hallick m 
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2.  That  a  note  was  given  for  slaves  who  were  made  free  by  the  results 
of  the  late  war,  is  no  defense  to  a  suit  thereon.  Dowdy  vs.  Mc' 
Ullan 408 

3.  Whatever  may  have  been  the  rale  previous  to  the  act  of  congress 
requiring  all  drop  letters  to  bear  a  postage  stamp,  since  the  pas- 
sage of  said  act,  notice  to  an  indorser  of  a  notarial  protest,  depos- 
ited in  the  post  office  of  the  city  where  the  indorser  resides,  is  suf- 
ficient notice  under  section  2781  of  the  Code.    McKatt  vs,  Jones,,  473 

4.  The  defendant  gave  the  plaintiff  a  note  for  an  amount  claimed  by 
the  latter  to  bo  due  for  board.  This  note  was  paid  off.  The  plain- 
tiff subsequemly  sued  the  defendant  on  an  account,  to  which  the 
general  issue  alone  was  pleaded.  The  defendant  claimed  upon  the 
trial  that  the  note  was  given  for  too  much,  and  that  he  so  stated  to 
the  plaintiff  at  the  time  of  its  execution,  but  nevertheless  signed 
it  '*  to  keep  down  a  fuss.' '    He  claimed  a  credit  for  the  excess : 

Held  that  no  matters  in  evidence  anterior  to  the  date  of  the  note 
could  be  considered  by  the  jury.    Ellis  vs,  Drake 617 

See  Negotiable  Instruments, 


PROTEST. 


See  Xegotiahle  Instruments^  1. 
Promissory  Notes,  3, 


tt 


RAILROADS. 

1.  The  Macon  and  Brunswick  Railroad  Company,  under  its  char- 
ter and  its  amendments,  authorizing  it  to  construct  a  railroad  from 
the  city  of  Brunswick  to  the  city  of  Macon,  and  clothing  it  with 
the  rights,  privileges  and  immunities  of  the  Central  Railroad,  is 
authorized  to  construct  its  road  into  the  city  of  Macon,  and  is  not 
limited  to  the  city  line,  and  a  private  citizen  cannot  enjoin  it  from 
appropriating  ground  for  the  locatibn  of  its  track,  because  of  its 
want  of  authority  to  come  within  the  city  lines.     Hazlehurst,  recWy 

vs.  Freeman,  trust „,,.„„ 244 

2.  The  act  of  1869  repealing  the  3d  section  of  the  act  of  1856,  pro- 
viding that  railroad  companies  should  be  liable  to  their  officersy 
agents  and  employees,  for  injuries  sustained  by  the  negligence  of 
other  officers,  agents  and  employees,  did  not  repeal  sections  2054 
and  2080  of  the  old  Code,  (1863.)  Nor  are  said  two  sections  in 
violation  of  that  clause  of  the  constitution  which  prohibits  the  al- 
teration of  a  general  law  affecting  private  rights  by  special  legisla- 
tion without  the  consent  of  those  whose  rights  are  affected.     Ga, 

R.  E,  and  B,  Co.  vs.  Oaks „.,„ - 410 

3.  It  is  not  in  violation  of  that  clause  of  the  constitution  which  requires 
civil  suits  to  be  tried  in  the  county  of  the  residence  of  the  defend- 
ant, for  the  general  assembly  to  prescribe  by  law  that  ^mUa  ^<^xl^ 
railroad  companies  may  be  broug\\t  atid  tm^  vn  >i)ci^  ^wsjo^i  ^^^^'t^ 
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the  injury  has  been  done,  or  where  a  contract  has  been  made  or  is 
to  be  performed.    Ibid, 

4.  An  action  by  a  widow  against  a  railroad  company  for  the  homi- 
cide of  her  husband  by  the  running  of  its  trains  may,  under  section 
8406  of  the  Code,  be  tried  in  the  county  where  the  killing  was 
done,  although  such  county  is  not  that  in  which,  by  the  charter, 
the  principal  place  of  business  of  the  company  is  located.     Ibid. 

5.  It  is  not  error  in  the  judge,  on  the  trial  of  an  action  by  a  widow 
against  a  railroad  company  for  the  homicide  of  her  husband,  who 
was  an  engineer  on  its  train,  to  permit  the  '^Northampton  Tables 
of  Mortality*'  lo  be  put  in  evidence  before  the  jury.    Ibid, 

6.  In  a  suit  against  a  railroad  company  by  a  widow  for  the  homicide 
of  her  husband,  when  the  declaration  alleged  a  particular  act  of 
negligence  on  the  part  of  the  company  as  the  cause  of  the  homi- 
cide, it  was  error  in  the  court  to  refuse  to  charge  that  proof  of 
other  acts  of  negligence  will  not  authorize  a  recovery  unless  the 
jury  be  satisfied  from  the  evidence  that  the  negligence  charged  has 
been  proven.    Ibid, 

7.  When  it  was  charged  in  the  declaration  that  the  plaintiff's  hus- 
band had  been  killed  by  reason  of  a  defective  switch  on  the  rail- 
road, and  one  of  the  defenses  was  that  the  deceased,  who  was  the 
engineeer  running  the  train,  was  in  fault,  in  that  he  was  violating 
the  rules  of  the  company  by  running  at  a  higher  speed  than  he  was 
directed^  when  passing  a  switch,  it  was  error  in  the  court  to  charge 
the  jury,  that  if  this  increased  speed  was  caused  by  the  fault  of 
other  employees  of  the  cempany,  they  ahoMfindfor  the  pUwUiff^ 
Ibid, 

8.  An  action  by  a  wife  against  a  railroad  company  for  the  homicide 
of  her  husband  by  the  negligence  of  its  servants  in  the  running  of 
its  train,  is  an  action  depending  for  its  existence  on  the  law  of  the 
state  where  the  l^omicide  occurred,  and  when  such  homicide  oc- 
curred in  the  state  of  Tennessee,  the  right  of  action  is  in  such 
person  or  persons,  as  is  provided  by  the  law  of  Tennessee.     W,  6: 

A,  R,  R,  Co,  vs.  Strong 461 

9.  When  the  right  of  action  for  the  homicide  of  a  husband  and 
father  is  given  by  law  to  the  personal  representative)  for  the  use  of 
the  wife  and  children,  the  wife  cannot  sue  alone  and  in  her  own 
name.     /  bid, 

10.  An  action  for  the  homicide  of  a  husband  by  the  running  of  rail 
cars,  charged  to  be  by  reason  of  negligence,  either  in  the  railroad 
company  or  its  servants,  is  an  action  sounding  in  tort^  aud  not  an 
action  ex  contractUj  but  in  determining  whether  the  railroad  com- 
pany is  liable,  the  relation  of  the  deceased  to  the  railroad,  whether 
as  an  employee,  or  passenger,  or  stranger,  are  essential  elements 
iu  deciding  whether  the  killing  was  wrongful.     Ibid. 
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11.  The  right  of  the  wife,  or  the  representative  to  sue,  depends  upon 
the  wrongfulness  of  the  killing,  and  if  the  killing  occurred  under 
such  circumstances  as  by  the  laws  of  the  place  of  the  killing,  or  by  a 
legal  contract  between  the  parties,  the  railroad  company  was  not 
guilty  of  any  breach  of  duty  to  the  deceased,  the  right  of  action 
does  not  accrue.    /  bid, 

12.  Although  the  language  of  our  Code,  section  2971,  would  seem  to 
give  a  wife  the  right  to  sue  for  the  homicide  of  her  husband,  in 
broad  terms  and  without  qualification,  yet,  in  deciding  whether  a 
right  to  recover  damages  in  any  case  exists,  it  must  appear  that  the 
killing  was  a  ^rong ;  that  is,  that  the  defendant  in  such  killing  was 
guilty  of  a  breach  of  duty,  express  or  implied,  which  was  due  to 
the  deceased,  and  if  there  was  no  such  breach  there  can  be  no  re- 
covery.   /  bid. 

13.  If  a  railroad  employee  contract  with  his  employer  that  he  will 
assume  all  the  risks  of  jiis  employment,  and  will  not  hold  the 
company  liable  for  the  negligence  of  its  servants,  and  he  be  killed 
under  such  circumstances  as  under  his  contract  and  under  the  law, 
he  could  not,  had  he  lived,  have  recovered  damages  for  an  injury 
received,  then  his  wife  cannot  recover  damages  for  his  death.  The 
basis  of  the  right  of  action  in  both  cases  is  a  breach  of  duty  im- 
plied by  law  or  assumed  by  contract,  and  if  there  be  no  such  breach 
by  the  defendant  the  wife  cannot  recover.    Ibid. 

14.  In  an  action  by  the  wife  against  a  railroad  company  for  the  homi- 
cide of  her  husband,  all  the  facts  and  circumstances  connected 
with  the  killing,  or  any  relation  existing  by  contract  or  by  law  be- 
tween the  person  killed  and  the  company,  which  would  bar  a  re- 
covery by  him  for  damages,  in  case  he  had  not  died,  apply  to  and 
govern  the  right  of  the  wife.    Hendricks  vs.  W.  <k  A.  R.  R,  Co,...  467 

15.  Under  the  charter  of  the  Brunswick  and  Florida  Railroad,  the  di- 
rectors were  authorized  to  make  all  contracts  binding  on  the  com- 
pany. By  an  act  amending  the  charter,  passed  in  1888,  it  was  enact- 
ed that  '*  It  shall  be  lawful  for  the  board  of  directors  to  direct  the 
president  and  secretary  to  issue  bonds  of  said  company,  which  shall 
be  binding  on  the  property  of  said  company,  and  on  such  other 
property  belonging  to  the  stockholders  as  they  may  pledge  to  said 
company,  by  mortgage,  to  meet  their  own  engagements  or  the  en- 
gagements of  the  company : 

Ueldf  that  bonds  issued  by  the  company  under  §uch  amended  charter, 
without  the  execution  of  any  mortgage  to  secure  them,  do  not, 
ipso  facto^  become  a  lien  upon  the  property  of  the  corporation,  so 
as  to  be  superior,  or  even  equal,  in  dignity  to  other  bonds  issued, 
under  same  authority,  whicn  are  secured  by  a  deed  of  trust  to  cer- 
tain trustees,  in  the  nature  of  a  mortgage.  Brunswick  &  Albany 
Railroad  Company  et  al.  vs.  Hughes 557 

IG.  Where  a  railroad  company,  with  authority  to  issue  bc^^id^  -mVIvcS^ 
should  be  binding  upon  its  property,  mvi^^>Xi^«».mft^^\A\A^^^'<^^^ 
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them  execQte  a  deed  of  trnst  to  certain  trastees,  with  authority  to 
the  trustees,  on  a  breach  of  the  condition,  to  take  possession  and 
sell  at  public  auction,  as  provided  by  law,  the  trastees  may,  when 
the  conditions  are  broken  as  provided  in  the  deed,  take  possession 
and  sell  without  foreclosure  before  the  courts,  and  if  they  proceed 
to  sell  by  advertisement  and  sale,  as  is  provided  by  law,  in  the  case 
of  mortgage  executions,  the  sale  will  divest  the  title  of  the  com- 
pany.    Ibid, 

17.  Under  the  facts  of  this  case,  as  they  appear  of  record,  the  de- 
fendant in  error  was  not  entitled  to  any  part  of  the  proceeds  of 
the  sale  of  the  railroad  in  the  hands  of  the  appointees  vf  the  court. 
Ibid. 

RECEIVERS. 

1.  The  rescision  of  an  order  appointing  a  receiver,  ''without  prejudice 
to  any  one,  party  or  claimant,'^  is  no  defense  to  a  possessory  war- 
rant for  an  engine,  before  that  time  sued  out  against  such  officer. 
If,  on  such  rescision,  he  surrendered  the  possession  of  the  engine 
to  the  company  from  which  he  had  taken  it  under  the  order  of  his 
appointment,  he  did  so  at  his  own  risk.  Peacock  es,  Pittsburg 
Locomotice  and  Car  WorJas .«  417 

2.  Money  was. raised  by  sheriOTs  sale  under  attachments,  and  in  June, 

1872,  was,  by  order  of  court,  deposited  with  John  King,  banker, 
upon  condition  that  said  King  hold  the  same  subject  to  the  order 
of  the  court,  and  that  he  pay  interest  upon  the  same  at  the  rate  of 
seven  per  cent,  so  long  as  said  money  is  in  his  hands.     In  May, 

1873,  King  becoming  insolvent,  made  an  assignment  for  the  benefit 
of  his  creditors,  of  all  his  property,  including  an  amount  of  mon* 
ey  greater  than  the  sum  so  deposited  with  him  ;  all  of  which  was 
taken  in  possession  by  the  assignees.  In  May,  1874,  a  receiver  was 
appointed  for  the  fund  so  raised  by  the  sheriiT  and  deposited  with 
King.  At  the  same  term  of  his  appointment  the  receiver  brought 
a  rule  rtquiring  the  assignees  of  King  to  pay  the  amount  so  depos-  ' 
ited  with  the  said  King  into  court,  for  the  purpose  of  distribution 
among  the  claimants  of  said  fund  : 

Heldy  that  the  court  committed  no  error  in  refusing  the  rule.  CoU' 
maiii  rec'r^  vs,  Salisburt/  et  al.j  assignees, 470 

REGISTRY. 

When  a  mortgagee  is  present  at  an  auction  sale  of  the  property  by 
the  mortgagor,  and  it  is  announced  at  the  sale  by  the  auctioneeri 
that  the  title  is  perfect  and  clear,  or  unincumbered,  and  he  fails  to 
make  any  correction  of  said  announcement,  and  a  purchaser  buys 
under  the  impression  that  he  is  getting  an  unincumbered  title,  and 
takes  a  deed,  and  pays  his  money  under  such  impression,  the 
mortgagee  is  estopped  from  sotting  up  his  mortgage,  even  though 
the  mortgage  was  duly  recorded  at  the  time  of  the  sale.  J/firA*- 
ham  vs.  O'Connor 1S3 
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RELIEF  ACT  OF  1868. 

1.  Assmning  tbatthe  reliefact  of  1808  is  a  valid,  constitutional  law, 
yet,  in  order  to  entitle  a  defendant,  under  the  provisions  thereof, 
to  scale  a  judgment  against  him,  his  motion  must  state  the  special 
and  particular  damage  to  which  he  has  been  subjected  by  the  act 
of  the  plaintiff.  The  general  statement  that  he  has  been  damaged 
far  beyond  the  amount  of  the  debt  now  due  is  insuflicient.    Peck 

vs.  Bowden 344 

2.  Where  a  debt  had  been  scaled  under  the  ordinance  of  18C5,  and 
A  motion  was  made  to  open  the  judgment  under  the  relief  act  of 
18G8,  upon  the  trial  of  which  issue  the  debt  was  again  reduced, 
the  judgment  of  the  court  below  granting  a  new  trial  will  not  be 
:uLerfereu  with.     Shaffer  vs.  Simmot^ ^^59 

ROADS  AND  BRIDGES. 

1.  The  proprietor  of  a  toll  bridge  is  bound  by  law  to  keep  the  same 
in  a  safe  condition,  and  to  make  all  needful  repairs,  and  he  has  a 
right  to  take  up  any  portion  of  the  bridge  which  it  may  be  neces- 
sary to  displace  for  the  purpose  of  making  such  repairs.  Ti/t  V8. 
Jones 638 

2.  While  such  repairs  are  being  made,  and  a  large  portion  of  the 
flooring  of  the  bridge  is  taken  off,  and  the  timbers  sustaining  the 
floor  are  removed  from  their  usual  place,  so  as  to  be  plainly  seen 
by  all  persons,  and  the  collection  of  toll  is  discontinued,  the  rela- 
tion of  the  owner  to  the  public  as  proprietor  of  a  toll-bridge  is  sus- 
pended, and  he  is  not  liable  to  a  passenger  who  attempts  to  cross 
the  bridge  on  foot,  on  planks  temporarily  laid  down  several  feet 
apart  for  the  use  of  tkc  workmen,  and  who  is  injured  by  falling 
between  the  planks  thus  placed,  or  through  an  opening  caused  by 
the  removal  of  the  timbers.    Ibid, 


SALES. 

1.  To  constitute  an  election  by  the  seller  between  a  principal  and 
agent,  so  that  the  giving  credit  to  the  agent  will  prevent  the  seller 
from  afterward  demanding  payment  of  the  principal,  it  should  ap- 
pear that  the  credit  was  given  exclusively  to  the  agent.     Fontaine 

vs.  Eagle  aud  Phcn.  Man.  Co 31 

2.  No  person  but  those  interested  in  an  estate  as  heirs  or  creditors, 
have  a  right  to  complain  of  any  informality  in  a  sale  of  the  land 
of  the  estate  so  as  to  set  aside  the  sale.  Ardis,  trustee j  vs.  Smith 
etal..,^ 102 

3.  The  defendant,  a  planter,  wrote  to  T.,  who  was  one  of  a  firm  of 
commission  merchants  in  Augusta,  to  send  him  two  hundred  bush- 
els of  corn,  and  he  would  arrange  or  settle  for  it.  T.  was  a  debtor 
of  defendaiU.*8  and  it  was  defendant's  interest  to  set  off  bis  debt 
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them  execute  a  deed  of  trast  to  certain  trustees,  with  authority  to 
the  trustees,  on  a  breach  of  the  condition,  to  take  possession  and 
sell  at  public  auction,  as  provided  by  law,  the  trustees  may,  when 
the  conditions  are  broken  as  provided  in  the  deed,  take  possession 
and  sell  without  foreclosure  before  the  courts,  and  if  they  proceed 
to  sell  by  advertisement  and  sale,  as  is  provided  bylaw,  in  the  case 
of  mor.tgage  executions,  the  sale  will  divest  the  title  of  the  com- 
pany.   Ibid. 

17.  Under  the  facts  of  this  case,  as  they  appear  of  record,  the  de- 
fendant in  error  was  not  entitled  to  any  part  of  the  proceeds  of 
the  sale  of  the  railroad  in  the  hands  of  the  appointees  •f  the  court. 
Ibid. 

RECEIVERS. 

1.  Therescision  of  an  order  appointing  a  receiver,  '^without  prejudice 
to  any  one,  party  or  claimant,''  is  no  defense  to  a  possessory  war- 
rant for  an  engine,  before  that  time  sued  odt  against  such  officer. 
If,  on  such  rescision,  he  surrendered  the  possession  of  the  engine 
to  the  company  from  which  he  had  taken  it  under  the  order  of  his 
appointment,  he  did  so  at  his  own  risk.  Peacock  cs,  Pittsburg 
Locomotive  and  Car  Works 417 

2.  Money  was. raised  by  sheriOTs  sale  under  attachments,  and  in  June, 

1872,  was,  by  order  of  court,  deposited  with  John  King,  banker, 
upon  condition  that  said  King  hold  the  same  subject  to  the  order 
of  the  court,  and  that  he  pay  interest  upon  the  same  at  the  rate  of 
seven  per  cent,  so  long  as  said  money  is  in  his  hands.     In  May, 

1873,  King  becoming  insolvent,  made  an  assignment  for  the  benefit 
of  his  creditors,  of  all  his  property,  including  an  amount  of  mon- 
ey greater  than  the  sum  so  deposited  with  him  ;  all  of  which  was 
taken  in  possession  by  the  assignees.  In  May,  1874,  a  receiver  was 
appointed  for  the  fund  so  raised  by  the  sheriff  and  deposited  with 
King.  At  the  same  term  of  his  appointment  the  receiver  brought 
a  rule  rtquiring  the  assignees  of  King  to  pay  the  amount  so  depos-  ' 
ited  with  the  said  King  into  court,  for  the  purpose  of  distribution 
among  the  claimants  of  said  fund  : 

Ueld,  that  the  court  committed  no  error  in  refusing  the  rule.  Cole* 
man,  rec'r,  vs,  Salisburi/  et  al.j  assignees 470 

REGISTRY. 

When  a  mortgagee  is  present  at  an  auction  sale  of  the  property  by 
the  mortgagor,  and  it  is  announced  at  the  sale  by  the  auctioneer, 
that  the  title  is  perfect  and  clear,  or  unincumbered,  and  he  fails  to 
make  any  correction  of  said  announcem^at,  and  a  purchaser  buys 
under  the  impression  that  he  is  getting  an  unincumbered  title,  and 
takes  a  deed,  and  pays  his  money  under  such  impression,  the 
mortgagee  is  estopped  from  setting  up  his  morrgage,  even  though 
the  mortgage  "^aa  d\x\^  T^^ot^ft^  ^\.vV^\x«L^  of  ihe  sale.  Mark- 
ham  V8.  O'Connor - tBS 
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RELIEF  ACT  OF  18G8. 

1.  Assnining  that  the  reliefact  of  18CS  is  a  valid,  constitutional  law, 
yet,  in  order  to  entitle  a  defendant,  under  the  provisions  thereof, 
to  scale  a  judgment  against  him,  his  motion  must  state  the  special 
and  particular  damage  to  which  he  has  been  subjected  by  the  act 
of  the  plaintiff.  The  general  statement  that  he  has  been  damaged 
far  beyond  the  amount  of  the  debt  now  due  is  insufficient.    Peck 

vs.  Bowden 844 

2.  Where  a  debt  had  been  scaled  under  the  ordinance  of  18Gj,  and 
a  motion  was  made  to  open  the  judgment  under  the  relief  act  of 
18G8,  upon  the  trial  of  which  issue  the  debt  was  again  reduced, 
che  judgment  of  the  courl  below  granting  a  new  trial  will  not  be 
:ulerfereu  with.     Sliaffer  vs,  Simmons ^59 

ROADS  AND  BRIDGES. 

1.  The  proprietor  of  a  toll  bridge  is  bound  by  law  to  keep  the  same 
in  a  saftt  condition,  afid  to  make  all  needful  repairs,  and  he  has  a 
right  to  take  up  any  portion  of  the  bridge  which  it  may  be  neces- 
sary to  displace  for  the  purpose  of  making  such  repairs.  Tift  vs. 
Jones 538 

2.  While  such  repairs  are  being  made,  and  a  large  portion  of  the 
flooring  of  the  bridge  is  taken  off,  and  the  timbers  sustaining  the 
floor  are  removed  from  their  usual  place,  so  as  to  be  plainly  seen 
by  all  persons,  and  the  collection  of  toll  is  discontinued,  the  rela- 
tion of  the  owner  to  the  public  as  proprietor  of  a  toll-bridge  is  sus- 
pended, and  he  is  not  liable  to  a  passenger  who  attempts  to  cross 
the  bridge  on  foot,  on  planks  temporarily  laid  down  several  feet 
apart  for  the  use  of  tke  workmen,  and  who  is  injured  by  falling 
between  the  planks  thus  placed,  or  through  an  opening  caused  by 
the  removal  of  the  timbers.    Ibid. 

SALES. 

1.  To  constitute  an  election  by  the  seller  between  a  principal  and 
agent,  so  that  the  giving  credit  to  the  agent  will  prevent  the  seller 
from  afterward  demanding  payment  of  the  principal,  it  should  ap- 
pear that  the  credit  was  given  exclusively  to  the  agent.     Fotitaitie 

vs.  EagUaud  Phtn,  Man.  Co 31 

2.  No  person  but  those  interested  in  an  estate  as  heirs  or  creditors, 
have  a  right  to  complain  of  any  informality  in  a  sale  of  the  land 
of  the  estate  so  as  to  set  aside  the  sale.  Ardis,  trustee,  vs.  Smith 
etaL..» 102 

3.  The  defendant,  a  planter,  wrote  to  T.,  who  was  one  of  a  firm  of 
commission  merchants  in  Augusta,  to  send  him  two  hundred  bush- 
els of  corn,  and  he  would  arrange  or  settle  for  it.  T.  wQA«kd.^V^\»^ 
of  defendaiU^s  and  it  was  defeudauC  a  \ulet««!C  Va  fy&X.  ^NS.  \i\%  \^^ 
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against  the  price  of  the  com.  Neither  T.  nor  his  firm  having  anj 
corn,  T.  went  to  the  plaintiff,  telling  him  he  was  authorized  to  buj 
the  com  for  defendant,  and  purchased  from  plaintiff  one  hun- 
dred bushels  on  the  credit  of  defendant.  The  corn  was  sent  to 
defendant  by  a  carrier,  accompanied  by  a  bill  lor  it,  in  the  name 
of  T.'s  firm  against  defendant,  and  with  a  letter  from  T.,  stating 
that  he  would  find  some  com  on  the  boat,  that  he  would  hare  sent 
the  whole,  but  com  was  falling,  and  "  we  *'  are  short  of  funds. 
He  further  said  he  would  have  to  pay  for  the  corn  by  the  2Sth,  and 
urged  the  defendant  to  send  the  money,  as  well  as  to  send  his  cot- 
ton to  the  firm  for  sale.  Soon  after  the  bill  became  due,  but  be- 
fore any  settlement  was  made  with  T.  or  his  firm,  and  afler  com 
was  consumed,  the  plaintiff  demanded  payment  firom  defendant^ 
and  informed  him  that  the  com  was  bought  on  his  credit.  Neither 
T.  nor  his  firm  set  up  any  claim  to  be  paid  and  had  no  charge 
against  defendant,  and,  as  witnesses  at  the  trial,  declared  they  had 
no  demand  for  it.  The  jury  found  for  the  plaintiff : 
Held,  that  the  verdict  was  right.  If  T.  was  the  agent  of  the  defend- 
ant the  case  is  clear.  If  not,  the  com  was  obtained  firom  plaintiff 
by  the  firaud  of  T.,  and  T.,  whether  he  sold  it  in  his  own  name  or 
in  the  name  of  his  firm,  could  pass  no  better  title  than  he  had,  ex- 
cept to  a  bo7ia  fide  purchaser  for  value.  This  the  defendant  was 
not,  in  the  sense  of  the  law,  as  he  received  the  com,  with  a  bill 
against  himself  for  it  in  favor  of  T.*s  firm,  which  he  has  not  paid, 
and  against  which  he  has  no  demand,  his  set-off  against  T.  not  be- 
ing a  debt  against  the  firm.     VerdeU  vs,  Kttchum 134 

4.  It  was  not  error  in  the  judge,  in  such  a  case,  to  refuse  to  charge 
that  if  defendaat  bought  the  corn  bona  fide  from  either  T.  or  his 
firm,  he  was  not  liable.    I  hid, 

5.  Where  a  merchant,  whose  business  was  to  buy  and  sell  to  meet 
the  wants  of  customers,  sold  guano  to  a  farmer  as  a  fertilizer,  he 
impliedly  warranted  that  the  article  was  merchantable  and  rea- 
sonably suited  to  the  use  designed.     Oammell  vs  Guiiby  de  Co...^  501 ' 

6.  Where  one  ground  of  attack  upon  such  sale  was  it  secrecy,  it  was 
competent  to  prove  by  a  witness  who  entered  the  vendor's  store 
on  the  day  of  the  sale,  the  vendor  and  vendee  both  being  present, 
that  from  the  appearance  of  the  goods  and  the  parties^  he  thought 
some  kind  of  sale  was  about  to  be  consummated,  and  asked  a 
clerk  in  reference  to  it,  who  smlied  and  replied  that  they  were 
selling  out,  or  had  sold  out,  giving  no  very  definite  answer.     JFVsA* 

el  vs.  Lockardd:  Ireland 682 

7.  An  unusual  degree  of  secrecy  in  a  sale  by  an  insolvent  is  a  badge 
of  fraud.  Whether  such  secrecy  existed  is  a  question  of  fact  for 
the  jury.     Ibid, 

8.  If  a  person  buy  itom  ua  \Ti%c\N«w\.^  kxvowing  that  the  aale  was 
made  for  tlie  purpo^^  ot  ^«lcvQi^vci%\iv&  ^x^\\.^T«^.^^^x«sAak3^^3ldw. 
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would  be  void.    Aliter,  ia  the  absence  of  each  knowledge.    Ibid, 
See  Judicial  Sale, 

SAW-MILL  LIEN.    See  Lien,  1. 

SCALING  ORDINANCE. 

1.  The  relation  between  a  bank  and  its  depositors,  so  far'as  it  con- 
cerns the  liability  of  the  former  to  the  latter  for  deposits  made  in 
November,  1861,  and  February,  1862,  is  controlled  by  the  ordi- 
nance of  1865.     Ga.  R,  R,  Jj  B,  Co,  vs,  Dabney,  adnCr 515 

2.  If  the  court  distinctly  so  charges  the  jury,  it  is  not  a  ground  for  a 
new  trial,  that  the  court  further  stated  **that  were  it  not  for  the 
ordinance,  then  the  common  taw  principles  applicable  to  deposits 
would  control,  and  the  bank  would  have  to  pay  the  full  amount 
deposited.''  For  this  addition  to  the  chargOi  whether  correct  or 
not,  could  not,  under  the  whole  charge,  have  injured  the  defend- 
ant.   Ibid, 

3.  A  notice  given  in  1862,  by  a  bank  to  its  depositors,  to  withdraw 
their  deposits,  though  repeated  in  February,  1864,  with  the  further 
notice,  that  on  failing  to  withdraw,  the  deposits  would  be  sealed 
up  in  packages  and  held  at  their  risk,  without  proof  of  any  further 
action  on  the  part  either  of  the  bank  or  its  customers,  in  relation 
to  such  deposits,  does  not  in  law  discharge  the  bank  from  all  lia- 
bility, under  the  ordinance  of  1865,  on  account  of  the  total  failure 
of  Confederate  money.  Such  facts  are  proper  for  the  considera- 
tion of  the  jury  in  adjusting  the  equities  between  the  parties.  Ibid. 

SCHOOLS. 

1.  It  is  within  the  purposes  and  scope  of  a  municipal  corporation  to 
apply  the  corporate  funds,  or  to  create  a  corporate  debt,  for  the 
purchase  of  an  interest  in  a  building  to  be  used  as  a  public  school 
or  college,  for  the  accommodation  of  the  people  of  the  town ;  nor 
does  the  fact  that  superintendence  of  the  school  is  left  in  the  hands 
of  trustees  not  elected  by  the  corporation,  render  the  appropriation 
of  the  corporate  funds  illegal,  it  appearing  that  the  enterprise  is 
not  for  any  private  gain,  and  it  appearing  that  the  trustees  contract 
to  keep  up,  in  the  building,  a  public  school.  DanieUy  et  cd,  vs. 
Cabaniss  et  al 211 

2.  The  election  in  a  corporate  town,  expressing  the  assent  of  the 
people  to  a  subscription  by  the  authorities  to  a  public  enterprise, 
may  take  place  before  as  well  as  after  the  legislative  act  authoriz- 
ing the  subscription.    Ibid, 

3.  The  ordinaries  have  no  legal  authority  to  levy  an  extra  tax  for 
educational  purposes  without  the  recommendation  of  the  grand 
juries  of  their  respective  counties.     Whether  "vvIVl  %xi^  ^^^'j^xsv 
mendation?    Qucere.    Sohmon^  ord^y,  et  al.  w.  Tarotr  &  Bto^*  ^"^ 


m  INDEX. 


SCIRE  FACIAS. 

1.  A  scire  facias  to  revive  a  judgment  may  issue  in  vacatioD  on  the 
parol  application  of  the  plaintiff  to  tlie  clerk  of  the  court  where 
the  record  is,  and  no  order  of  court  is  necessary  to  authorize  the 
clerk  to  issue  the  writ.    Ilill  Jc  Co,  vs,  Neal ^.    92 

2.  It  is  not  a  good  ground  to  dismiss  a  scire  facias  to  revive  a  judg- 
ment that  the*  plaintiff  has  caused  an  execution  upon  the  judgment 
to  be  levied,  and  that  the  levy  is  still  undisposed  of.     Ibid. 

3.  Where,  to  a  scire  facias  against  an  administrator  to  revive  a  dor- 
mant judment  against  his  intestate,  the  administrator  offered  to 
plead  jp^e/itf  administracil,  but  the  presiding  judge  announced  that 
this  was  unnecessary,  as  the  effect  of  the  proceeding  would  be  sim- 
ply to  revive  the  donnant  judgment,  and  have  no  effect  upon  the 
administrator,  and  a  judgment  was  taken  accordingly  : 

Held^  that  equity  will,  on  such  proof  being  made,  restrain  the  plain- 
tiff from  using  such  .judgment  of  revival  as  evidence  of  assets  in 
the  hands  of  the  administrator,  so  as  to  charge  him  with  a(f«0(U- 
tacil  for  failing  to  pay.  it,  in  a  puit  on  the  administration  bond,  and 
this  on  the  ground  that  the  defendant  acted  under  a  mistake,  be- 
ing misled  by  the  presiding  judge.  OUndenning,  adnCr,  vs.  Ant' 
ley  (k  Co '. •. 347 

SENTENCE-COMMUTATION  OF. 
See  Crimitial  Law^  1,  8. 

SERVICE. 

1.  When  a  sheriff,  having  a  writ  against  A,  left  by  mistake  the  copy 
at  the  house  of  A's  brother,  but  on  the  same  evening,  meeting  A, 
he  informed  him  of  the  fact,  saying  that  if  A  would  accept  such 
service,  well,  but  if  not,  he  would  go  and  get  the  copy  and  serve  it 
regularly,  and  A  replied,  that  was  suflficient,  that  he  would  get  the 
copy  himself,  and  that  it  was  not  worth  while  for  the  sheriff  to  go 
after  it,  whereupon  the  sheriff  returned  the  writ,  with  an  entryy 
**  served  the  within  by  personal  service." 

Held,  that  A  was  estopped  from  denying  the  service.  Johnson  et  aL, 
exr^Sjfor  use,  cs,  JoJuison 449 

2.  Under  the  facts,  if  true,  he  had  notice,  or  was  put  upon  notice, 
that  the  entry  would  be  made,  and  it  is  too  late  for  him  to  contro- 
vert the  sheriff's  return  after  six  months  from  its  making.     Ibid, 

J5.  Where  a  claimant  showed  by  an  exemplification  of  the  record  of  the 
suit  in  which  the  judgment  was  obtained  upon  which  the  ftxecution 
was  based,  that  tlio  defendant  therein  had  not  been  served,  it  was 
not  error  in  the  court  to  refuse  a  continuancei  upon  the  apylication 
of  the  plaintiff  in  execution,  to  allow  him  to  show  to  the  contrary. 
The  only  tribunal  in  which  such  evidvince  could  benefit  him  would 

be  the  court  reudeTvt\^\X\^V^^i^^^^'^">''"'^^'^^^^^^^°^^  could  alone 
be  perfected.     Aycock  ts.  Taruw v.... —  ^1 
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4.  There  was  no  abuse  of  tlie  discretion  ofthe  Judge  in  granting  the 
new  trial  in  this  case.  It  should  require  a  strong  case,  especially 
after  twelve  years  have  elapsed,  to  overcome  the  evidence  of  ser- 
vice derived  from  the  official  return  of  such  service  made  at  tbe 
time  by  a  swoni  officer.    DozUr  va.  Lamb 64G 

SET-OFF. 

1.  Tbe  defendant,  a  planter,  wrote  to  T.,  who  was  one  of  a  firm  of 
commission  merchants  in  Augusta,  to  send  him  two  hundred  bush- 
els of  corn,  and  he  would  arrange  or  settle  for  it.  T.  was  a  debtor 
of  defendant's  and  it  was  dtftiudant's  interest  to  set-off  his  debt 
against  the  price  of  the  corn.  Neither  T.  nor  his  firm  having  any 
corn,  T.  went  to  the  plainiiiT,  telling  him  he  was  authorized  to  buy 
the  corn  for  defendant,  and  purchased  from  plaiutiff  one  hundred 
bushels  on  the  credit  of  defendant.  The  corn  was  sent  to  defend- 
ant by  a  carrier,  accompanied  by  a  bill  for  it,  in  the  name  of  T.'s 
firm  against  defendant,  and  with  a  letter  from  T.  stating  that  he 
would  find  some  corn  on  the  boat,  that  he  would  have  sent  the 
whole,  but  corn  was  falling,  and  '*we''  are  short  of  funds.  He 
further  said  he  would  have  to  pay  for  tbe  corn  by  the  20th,  and 
urged  the  defendant  to  send  the  money  as  well  as  to  send  his  cot- 
ton to  the  firm  for  sale.  Soon  afler  the  bill  became  due,  but  be* 
fore  any  settlement  was  made  with  T.  or  his  firm,  and  after  the 
corn  was  consumed,  the  plaintiff  demanded  payment  from  defend- 
ant, and  informed  him  that  the  corn  was  bought  on  his  credit. 
Neither  T.  nor  his  firm  set  up  any  claim  to  be  paid,  and  had  no 
charge  against  defendant,  and,  as  witnesses  at  the  trial,  declared 
they  had  no  demand  for  it.     The  jury  found  for  the  plaiiiiifT: 

Ileldy  that  the  verdict  was  right.  If  T.  was  the  agent  of  the  defend- 
ant the  case  is  clear.  If  not,  the  com  was  obtained  from  plaintiff 
by  the  fraud  of  T.,  and  T.,  whether  he  sold  it  in  his  own  name  or 
in  the  name  of  his  firm,  could  pass  no  better  title  than  ho  had,  ex- 
cept to  a  bona  fide  purchaser  for  value.  This  the  defendant  was 
not,  in  the  sense  of  the  law,  as  he  received  the  corn,  with  a  bill 
against  himself  for  it  in  favor  of  T.'s  firm,  which  he  has  not  paid, 
and  against  which  ho  has  no  demand,  his  set-off  against  T.  not 
being  a  debt  against  the  firm.     Verdell  ra'.  Ketchum 134 

2.  When  a  defendant  had  pleaded  the  general  issue,  as  well  as  a  set- 
off, a  general  verdict  of  the  jury  *'  for  the  defendant"  is  not  im- 
proper.   DosUr  vs.  Brown;  DosUrvs,  Warner 613 

SETTLEMENT.    See  Accord  and  SalUfaclion. 

SHERIFF. 

1.  Where  the  sheriff  levied  upon  property  of  the  principal  pointed 
out  by  the  secarity,  and  a  claim  was  interposed  thereto  which  was 
subsequently  dismissed  for  some  technical  defe<it^  «kvA  "Oaa  ^\asi>x\sX 
due  paid  to  the  plaintiff  in  fi,  fa.  V>;y  One  ^^<^Mt\v^  \ 
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titles  when  the  notes  should  be  paid,  and  afcerwards  took  from  C 
certain  negroes,  and  other  eflfects,  the  property  of  C's  wife  under 
a  trust  deed,  in  part  payment  of  the  notes,  taking  a  bill  of  sale  to 
himself  for  the  negroes  and  accounting  to  the  estate  for  the  amount 
credited  on  the  notes : 
Held,  that  upon  obtaining  a  judgment  npon  the  unpaid  notes  against 
0,  it  was  the  right  of  A,  as  admiiii^^trator,  to  file  his  deed  to  the 
land,  under  the  statute,  in  pursuance  of  his  bond  for  titles  to  C| 
and  sell  tiie  land  for  the  unpaid  purchase  money,  and  that  there  is 
no  equity  in  the  trustee  of  ihe  wife  of  C  to  follow  the  trust  prop- 
erty misappropriated  by  C,  even  with  the  knowledge  of  the  admia- 
i(;trator  of  A,  into  the  land  oiilnto  the  estate  of  A,  to  the  injury 
of  said  estate.    ArdiSj  trust,,  vs.  Smilhi  adm'r 102 

2.  When  a  deed  recited  that  the  grantor  had  years  before  made  his 
will,  giving  certain  property  to  his  daughter's  husband,  for  the 
sole  use  of  said  daughter  and  her  children,  the  property  to  be  un- 
der the  control  of  the  husband,  to  be  managed  by  him  for  the 
maintenance  of  his  wife  and  family,  without  liability  on  his  part 
to  account,  that  the  property  had  gone  into  and  continued  in  the 
possession  of  the  husband,  on  the  terms  vStated,  for  over  twenty 
years,  by  parol  agreement,  that  the  donor  now  desired,  in  writing 
to  carry  out  the  original  intent,  and  that  the  deed  then,  in  terms, 
simply  conveyed  the  property  to  the  husband,  as  trustee,  fo^  the 
sole  use  of  the  wife  and  her  husband  : 

Htldi  that  taking  the  recitals  in  the  deed  as  a  part  thereof,  the  has- 
band  was  to  control  the  property  for  the  maintenance  of  his  wife 
and  children,  free  from  a  liability  to  account.  Shorter  et  al  V8» 
MdhviHjfor  use 225 

S.  A  conveyance  by  an  insolvent  husband  to  his  wife  in  payment  of 
a  debt  claimed  by  him  to  be  due  to  her  from  him  for  his  use  of 
her  separate  estate,  will  be  closely  scanned,  and  unless  clearly 
bona  fide,  will  be  declared  void  as  against  existing  creditors.  Ibid, 

4.  When  a  husband  was  the  trustee  of  property  for  the  separate  use 
of  his  wife  and  children,  but  he  was  made  the  manager  thereof  for 
their  support  and  maintenance,  without  liability  to  account,  and 
he  being  largely  in  debt,  recognized  himself  as  indebted  to  his  wifb  * 
and  children  for  the  rent  of  the  trust  plantation  for  three  years, 
and  conveyed  to  himself,  as  their  trustee,  under  the  directioa  of 
the  ordinary,  certain  property  in  payment  of  said  debt : 

Ifeldj  that  as,  under  a  proper  construction  of  the  trust  deed,  he  was 
to  manage  the  estate  for  the  maintenance  of  his  family  without  lia- 
bility to  account,  no  debt  existed  from  him  as  trustee,  unless  there 
was  proof  that  he  had  failed  to  give  them  reasonable  maintenance. 
Ibid. 

5.  Where  a  will  made  in  Tennessee,  and  executed  according  to  the 
laws  of  Georgia,  devised  lands  situated  in  this  state  to  A  B,  ia 
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4.  When  debts  against  a  county  (other  than  debts  for  paljlic  build- 
ings and  their  repairs,)  accumulate  so  that  the  fifty  per  cent,  al- 
lowed by  sections  600  and  511  will  not  be  sufficient  to  pay  them, 
the  grand  jury  may  recommend  a  tax  for  county  purposes  as  high 
as  one  hundred  per  cent,  upon  the  state  tax,  and  if  this  amount, 
or  the  amount  allowed  by  local  law,  will  not  pay  the  necessary  cur- 
rent expenses  and  the  accumulated  debt,  the  creditors  have  a  right 
to  require  that  at  least  twenty-five  per  cent,  of  the  debt  shall  be 
paid  therefrom.    Ibid. 

6.  It  is  within  the  power  ot  the  legislature  to  provide  for  the  organi- 
zation of  county  commissiouers  for  the  county,  and  in  so  doing  it 
may  provide  that  they  may  be  chosen  by  the  grand  jury  of  the 
county.     IMd, 

C.  If  commissioners  are  provided  for  by  law,  and  they  enter  npon  the 
duties  of  their  office,  they  are  officers  de  facto j  and  though  there 
be  irregularity  in  the  time  or  manner  of  their  election,  their  acts 
are  not,  for  that  reason,  illegal  and  void.     Ibid, 

7.  The  act  of  congress  making  the  land  upon  which  whisky  is  distilled 
liable  for  the  taxes  due  the  government  for  the  distillaiion,  does 
not  apply  to  a  case  where  the  distillation  is  by  one  upon  the  land 
of  another  without  his  knowledge  or  consent.     Gudger  vs.  Bates 

et  al 286 

8.  The  third  section  of  the  act  of  1866,  authorizing  the  ordinaries  to 
levy  an  extra  tax  sufficient  to  pay  all  just  and  equitable  debts  con- 
tracted for  the  prevention  of  the  spread  of  small- pox,  is  a  law  of 
force  in  this  s'ate,  although  the  same  is  not  incorporated  in  the 
Code.     Solomon,  ordVy,  ei  al,  vs,  Tarver  d:  Bro 406 

9.  The  ordinaries  have  no  legal  authority  to  levy  an  extra  tax  for  ed- 
cational  purposes  without  the  recommendation  of  the  grand  juries 
of  their  respective  counties.  Whether  with  such  recommendation  ? 
Quoere,    Ibid, 

TENDER. 

1.  When  A,  in  January,  1864,  borrowed  Confederate  money,  to  be 
returned  in  a  short  time,  and  after  the  passage  by  the  Confederate 
congress  of  the  law  for  bonding  the  currency,  to-wit :  in  February 
or  March,  tendered  the  money,  and  on  the  lender's  refusing  to  re- 
ceive it,  announced  to  him  that  *'he  must  get  it  by  law :'' 

Heldj  that  the  borrower  cannot,  after  this,  set  up  that  he  subsequent- 
ly bonded  the  money,  and  it  was  lost  to  him  by  this  refusal  to  re- 
ceive it.    He  is  still  liable  for  its  value.     Steed  vs.  Loveless  et  al. ...  823 

TORTS.    See  Railroads,  2-14. 

TRUSTS. 
1.  Where  A,  as  administrator  of  B,  sold  the  land  of  the  estata  U^  C^ 
taking  his  notes  for  the  paicUaAe  mon«^)  ^\i^  \^n\\a^  X^^"^^  ^^'^ 
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of  rent,  such  contract  is  asurious  apon  its  face.     Schofield  vs.  Mc' 
Naughty  admW ^ 69 

8.  A  obligates  himself  to  convey  to  B  certain  property  for  $7,000  00, 
ten  per  cent,  on  the  purchase  money  to  be  paid  in  serai-annual  in- 
stallments, as  rent,  until  settled  in  full.  During  the  war  B  trans- 
fers said  obligation  to  C  for  ayaluable  consideration.  A  sues  B, 
and  recovers  judgments  for  the  amount  due  on  the  same,  with  in- 
terest on  the  eutiie  sum  at  ten  per  cent,  and  on  each  semi-annual 
installment,  from  the  time  it  became  due,  at  seven  per  cent.,  and 
levies  on  the  property,  having  first  filed  a  deed.  C  files  his  bill  de- 
nying that  there  is  as  much  due  as  the  executions  call  for,  pays 
what  he  considers  the  correct  amount,  and  prays  an  injunction. 
The  court  charges  the  jury  that  the  contract  between  A  and  B  was 
not  usurious : 

ffdd,  that  such  charge  was  error,  for  it  excluded  from  the  consid- 
eration of  the  jury  the  question  whether  the  value  of  the  property 
transferred  by  B  to  C  was  sufficient,  in  good  money,  at  the  time  of 
the  transfer,  to  cover  the  amount  then  due  for  it  to  A,  including 
usury.  If  it  was,  then  C  has  no  equity  which  would  entitle  him 
to  be  relieved  against  the  usury.  Aliterj  if  the  property  was  valued 
u^n  a  Confederate  basis,  and  was  insufficient  for  the  purpose  in- 
dicated.   Ibid. 

4.  The  purchaser  of  land  gave  his  note  to  the  vendor  for  the  pur- 
chase money  and  went  into  possession.  A  bond  for  titles  was  given, 
which,  in  addition  to  the  other  stipulations,  contained  the  follow- 
ing: '*But  should  the  paid  Bacon  (tl^e  vendee)  fail  or  refuse  to  pay 
said  notes,  or  either  of  them,  punctually  when  due,  then,  in  that 
event,  the  above  obligation  is  hereby  declared  to  be  null  and  void, 
and  the  possession  which  said  Bacon  acquires  under  this  instru- 
ment is  hereby  restored  to  said  Smith  (the  vendor)  or  his  heirs 
forthwith,  and  said  Bacon  held  liable  for  all  rents  and  damages 
which  may  be  considered  just  and  right  :^' 

JTe/d,  that  in  an  action  brought  by  the  vendor  on  the  note  first  due, 
the  vendee  could  not  defend  by  setting  up  that  he  had  the  right 
to  surrender  the  possession  of  the  land  at  the  maturity  of  the  note 
and  claim  the  rescision  of  the  contract  by  the  payment  of  the  rent 
and  damages,  and  that  he  had  offered  so  to  do.    Bacon  vs.  Smith.  505 

6.  Where  an  action  of  complaint  on  open  account  was  instituted,  it 
was  competent  for  the  plaintiff  to  amend  by  adding  a  count  alleg- 
ing that  the  defendant  was  indebted  to  him  for  money  paid  to  said 
defendant  under  a  parol  contract  for  the  purchase  of  certain  prop- 
erty, from  the  possession  of  which  he  had  been  ejected  under  par* 
amount  title  ;  that  the  contract  was  consequently  rescinded,  and 
therefore  he  was  entitled  to  recover  the  amount  paid  as  aforesaid. 
McDonald  vs.  Beall 57t> 
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trust  for  the  testator's  children,  the  trnstee  takea  a  title  to  the  land 
under  our  law,  clothed  wirh  the  trust  for  the  beneficiaries,  and  the 
laws  of  Tennessee*  prescribing  on  what  terms  the  trustee  shall 
enter  upon  the  execution  of  the  trust,  have  no  application.  KerVf 
by  next  friend,  et  aL  V3,  White,  ex*r,  et  al •'^61 

6.  Where  property  is  conveyed  in  trust,  and  the  grantor,  who  is  the 
trustee,  covenants  to  stand  seized  and  hold  the  title  to  the  proper* 
ty  for  the  use  and  benefit  of  the  ce^ftui  que  trust,  and  any  children 
she  may  have,  free  from  the  control  or  contracts  of  any  future 
husband,  paid  cestui  que  trust  takes  equally  with  the  children  that 
may  be  born  to  her.     Pierce  V8,  Brooks,  trnstee 42i 

7.  The  power  vested  in  a  trustee  to  seTl-the  trust  property  and  rein- 
vest or  otherwise  dispose  of  the  proceeds  in  any  way  for  the  use 
and  benetit  of  the  cestui  que  trust,  does  not  include  the  authority 
to  settle  various  actions  of  ejectment  pending  against  said  trustee 
by  agreeing  to  allow  verdicts  to  be  tnken  for  ihe  plaintiffs  in  some 
of  the  cases,  and  for  the  defendants  in  the  others.  Lemon  vs.  Jen- 
nings   45! 

8.  Where  a  railroad  company,  with  authority  to  issue  bonds  which 
should  be  binding  upon  its  property,  issued  the  same,  and  to  se- 
cure them,  executed  a  deed  of  trust  to  certain  trustees,  with  au^ 
thority  to  the  trustees,  on  a  breach  of  the  condition,  to  take  pos- 
session and  sell  at  public  auction,  as  provided  by  law,  the  trustees 
may,  when  the  conditions  are  broken  as  provided  in  the  deed,  take 
possession  and  sell  without  foreclosure  before  the  courts,  and  if 
they  proceed  to  sell  by  advertisement  and  sale,  as  is  provided  by 
law,  in  the  case  of  morrgttge  executions,  the  sale  will  divest  the 
title  of  the  company.     Bruns.  d:  A  ,Ii.  U.  et  al,  vs,  Hughes 55 

USUUY.    See  Interest- and  Usury, 

VENDOR  AND  PURCHASER. 

1.  Whilst  a  prior  purchaser  of  property  on  which  there  is  a  legal  lien, 
may  have  an  equity  against  subsequent  purchasers  of  other  por- 
tions of  property  on  which  the  same  lien  attaches,  to  call  upon 
them  to  discharge  the  lien  in  the  inverse  order  of  their  purchase, 
'and  to  the  extent  of  the  property  they  have  purchased,  if  neces- 
sary, yet  where  the  whole  of  the  property  has  been  in  fact  sold  at 
the  same  time,  at  public  auction,  and  some  of  the  purchasers  fail- 
ing to  comply  with  the  terms  of  sale,  others  subsequently  take  the 
portions  bought  by  such  purchasers  so  failing,  the  reason  on  which 
a  prior  equity  in  favor  of  the  first  purchaser  is  founded  does  not 
exist,  and  they  are  all  bound  to  contribute  to  the  discharge  of  the 
lien  in  proportion  to  the  amount  respectively  purchased  by  them. 
Fleishel  et  al,  vs.  House  et  al G 

2.  Where  the  vendee  of  property  is  to  pay  his  vendor  ten  per  cent, 
on  the  purchase  money  until  it  ifte%UV^^\\\t\A\^>wA«t>^^  \NSk\s^'<«k 
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of  rent,  such  contract  is  usurious  upon  its  face.     Schqfield  vs.  Mc' 
Naughty  admW 69 

8.  A  obligates  himself  to  convey  to  B  certain  property  for  $7,000  00, 
ten  per  cent,  on  the  purchase  money  to  be  paid  in  semi-annual  iu- 
stallments,  as  rent,  until  eettled  in  full.  During  the  war  B  trans- 
fers said  obligation  to  C  for  a  valuable  consideration.  A  sues  B, 
and  recovers  judgments  for  the  amount  due  on  the  same,  with  in- 
terest on  the  entile  sum  at  ten  per  cent.,  and  on  each  semi-annual 
installment,  from  the  time  it  became  due,  at  seven  per  cent.,  and 
levies  on  the  property,  having  first  filed  a  deed.  C  files  his  bill  de- 
nying that  there  is  as  much  due  as  the  executions  call  for,  pays 
what  he  considers  the  cofrect  amount,  and  prays  an  injunction. 
The  court  charges  the  jury  that  the  contract  between  A  and  B  was 
not  usurious : 

Iltld,  that  such  charge  was  error,  for  it  excluded  from  the  consid- 
eration of  the  jury  the  question  whether  the  value  of  the  property 
transferred  by  B  to  C  was  sufficient,  in  good  money,  at  the  time  of 
the  transfer,  to  cover  the  amount  then  due  for  it  to  A,  including 
usury.  If  it  was,  then  C  has  no  equity  which  would  entitle  him 
to  be  relieved  against  the  usury.  Aliter,  if  the  property  was  valued 
u^n  a  Confederate  basis,  and  was  insufficient  for  the  purpose  in- 
dicated.   Ibid. 

4.  The  purchaser  of  land  gave  his  note  to  the  vendor  for  the  pur- 
chase money  and  went  into  posaession.  A  bond  for  titles  was  given, 
which,  in  addition  to  the  other  stipulations,  contained  the  follow- 
ing: **But  should  the  paid  Bacon  (tl^s  vendee)  fail  or  refuse  to  pay 
said  notes,  or  either  of  them,  punctually  when  due,  then,  in  that 
event,  the  above  obligation  is  hereby  declared  to  be  null  and  void, 
and  the  possession  which  said  Bacon  acquires  under  this  instru- 
ment is  hereby  restored  to  said  Smith  (the  vendor)  or  his  heirs 
forthwith,  and  said  Bacon  held  liable  for  all  rents  and  damages 
which  may  be  considered  just  and  right :'' 

Etldy  that  in  an  action  brought  by  the  vendor  on  the  note  first  due, 
the  vendee  could  not  defend  by  setting  up  that  he  had  the  right 
to  surrender  the  possession  of  the  land  at  the  maturity  of  the  note 
and  claim  the  rescision  of  the  contract  by  the  payment  of  the  rent 
and  damages,  and  that  he  had  offered  so  to  do.    Baconvs,  Smith,  505 

5.  Where  an  action  of  complaint  on  open  account  was  instituted,  it 
was  competent  for  the  plaintiff  to  amend  by  adding  a  count  alleg- 
ing that  the  defendant  was  indebted  to  him  for  money  paid  to  said 
defendant  under  a  parol  contract  for  the  purchase  of  certain  prop- 
erty, from  the  possession  of  which  he  had  been  ejected  under  par- 
amount title  ;  that  the  contract  was  consequently  rescinded,  and 
therefore  he  was  entitled  to  recover  the  amount  paid  as  aforesaid. 
McDonald  vs,  Beall «  676 
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6.  To  have  entitled  the  plaintiff  to  recover  money  paid  to  the  defen- 
dant under  a  parpl  contract  of  purchase,  on  the  ground  that  he  had 
the  right  to  treat  the  contract  as  rescinded,  it  was  incumbent  upon 
him  to  have  shown  at  the  trial  either  ihat  he  had  been  actually 
ejected  from  the  possession  of  the  property  by  a  title  paramount  to 
that  of  the  defendant,  or  such  paramount  title  as  in  judgment  of 
law  would  have  amounted  to  an  eviction.     Ibid, 

VENUE. 

1.  Under  the  act  of  March  16th,  1870,  a  laborer  could  sue  out  a 
process  to  enforce  his  lien  for  labor  performed  either  in  the  county 
of  his  employer's  residence,  or  where  his  property  might  be,  but 
the  proceFs  should  be  made  returnable  to  the  proper  court  of  the 
county  of  defendant's  residence,  if  he  reside  in  the  state.  Tharpt 

va.  Foster 79 

2.  The  issue  made  in  such  proceedings  by  the  counter-affidavit  of  the 
defendant,  should  be  returned  to  and  tried  in  the  same  court. 
I  hid. 

3.  The  execution  in  this  case  having  been  sued  out  in  the  county  of 
Bibb,  and  made  on  its^face  returnable  to  the  superior  court  of  tha^ 
county,  and  the  defendant  being  a  resident  of  the  county  of  Mor- 
gan, the  judgment  of  the  court  below  setting  aside  the  same,  is 
alfirmed.     Ibid, 

4.  If  one  accept  a  draft,  having  no  funds  of  the  drawer,  and  the  payee 
indorse  the  draft  before  acceptapce,  with  the  distinct  understand- 
ing with  the  acceptor  that  the  acceptance  is, on  the  faith  of  the  in- 
dorsement, and  the  acceptor  have  the  bill  to  pay,  he  may  recover 
of  the  drawer  and  indorser,  as  principal  and  security,  for  money 
paid  out  and  expended,  and  under  our  law  they  arc  joint  promis- 
sors,  and  may  be  sued  in  the  couuty  of  the  drawer,  though  the  in- 
dorser lives  in  a  different  county.  Rosa  &  Co.  vs,  Saulsbury^  EeS' 
pesa<k  Co 379 

6.  It  is  not  in  violation  of  that  clause  of  the  constitution  which  re- 
quires civil  suits  to  be  tried  in  the  county  of  thu  residence  of  the 
defendant,  for  the  general  assembly  to  prescribe  by  law  that 
suits  against  railroad  companies  may  be  brought  and  tried  in  the 
county  where  the  injury  has  been  done,  or  where  a  contract  has 
been  made  or  is  to  be  performed.    Ga.  R.  R.  &  B'g  Co.  vs.  Oaks.  410 

6.  An  action  by  a  widow  against  a  railroad  company  for  the  homicide 
of  her  husband  by  the  running  of  its  trains  may,  under  section  3406 
of  the  Code,  be  tried  in  the  county  where  the  killing  was  done,  al- 
though such  county  is  not  that  in  which,  by  the  charter,  the  prin- 
cipal place  of  business  dfthe  company  is  located.    Ibid, 


Vol,  lit.  49, 
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VERDICT. 

1.  Where  a  motion  was  made  to  set  aside  a  verdict  on  the  ground 
that  it  was  taken  in  the  absence  of  the  defendant  and  his  counsel, 
and  under  circumstances  amounting  to  surprise,  the  motion  was 
properly  overruled,  it  appearing  that  the  defendant  had  no  sub- 
stantial meritorious  defense  to  the  merits  of  the  action.    Jones  et 

al.  vs,  Bullard 145 

2.  When  a  defendant  had  pleaded  the  general  issue  as  well  as  a  set- 
off, a  general  verdict  of  the  jury  *'  for  the  defendant,''  is  not  im- 
proper.   Doaier  V8,  Brown ;  Doaiervs.  Warner, 54S 

WAIVER. 

1?  When  there  is  no  process  attached  to  the  declaration,  nor  a  waiver 
thereof,  the  judgment  will  be  set  aside.    Eosa  d:  Son  va,  Jones 22 

2.  In  such  a  case,  if  there  has  been  an  acknowledgment  of  service 
without  a  waiver  of  process,  it  is  necessary  to  show  that  the  pro- 
cess was  intended  to  be  waived,  and  that  by  accident  or  mistake 
the  entry  of  such  waiver  was  omitted,  to  entitle  the  plaintiff  to 
supply  such  omission  by  an  amendment  nunc  pro  tunc.    Ibid. 

3.  No  objections  having  been  made  in  the  court  below,  either  by  de- 
murrer or  in  the  motion  for  a  new  trial,  to  the  jurisdiction  of  the 
court  over  the  prayer  of  the  defendant,  for  the  reform  and  foreclo- 
sure of  the  mortgage,  it  is  too  late  to  make  that  question  in  this 
court,  even  if  it  were  a  good  objection  had  it  been  made  in  the 
court  below,  which  we  do  not  decide.    MoiTiaon  va.  Solornon 205 

4.  Any  recognition  by  Mrs.  Gordon  of  certain  notes  as  hers,  after 
the  date  of  the  agreement,  or  any  consent  by  her  that  they  should 
be  altered  in  form  or  compromised  by  Simmons,  cannot  be  taken 
as  a  waiver  of  the  agreement,  unless  such  was  her  iutent.  Sini' 
mona  va,  Martin,  adm'x 570 

5.  Where  a  member  of  a  mutual  insurance  company  fails  to  meet 
the  assessments  made  upon  him,  but  subsequently  transmits  to  the 
secretary  thereof  an  amount  of  money  in  payment  of  all  dues  then 
demanded  of  him,  which  sum  the  company  retained  until  after  his 
death  without  notifying  him  whether  it  was  satisfactory  or  not, 
such  action  was  a  waiver  of  the  default,  and  restored  him  to  mem- 
bership.    Georgia  Mas,  Mut,  Life  Ina,  Co.  va.  Gibson  et  al 640 

6.  A  party  to  an  arbitration  who  appears  before  the  arbitrators  and 
takes  part  in  the  proceedings  without  objection,  cannot  object  to 
the  award  being  made  the  judgment  of  the  court,  under  section 
4249  of  the  Code,  on  the  ground  that  he  did  not  get  ten  days'  legal 
notice  of  the  time  and  place  of  meeting.    Harper,  ord'y,  va.  Com, 

of  Roada  and  Rev,  of  Pike * 659 

7.  Whilst  it  IB  appateiLl  ^tom  1\\q  record  that  there  was  much  in- 
formality m  l\ie  pioe^^^\ti^^  o^>Ockft  ^^\V»^Wk\\i.^>A  ^MA^^et^  as 
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the  jury  have  found,  under  the  evidence,  upon  the  specifications 
in  the  obJ3ctionB,  that  the  objector  was  present  at  the  sittings  and 
took  part  in  them  without  objection,  and  had  a  fair  opportunity  to 
be  fully  heard,  we  do  not  feel  authorized  to  disturb  the  finding. 
If  injustice  has  been  done  in  the  award,  it  has  been  in  consequence 
of  the  complainant's  own  neglect.     Ibid, 

WAREHOUSEMEN.    See  Factors,  8. 
WARRANTY.    See  Sales,  5. 

WILLS. 

1.  Wlien  a  bill  in  equity  was  filed,  charging  that  R.  died,  leaving  a 
will  duly  executed,  and  bequeathing  his  whole  estate  to  his  wife 
for  life,  with  remainder  to  the  complainants;  that  after  his  death 
the  wife  had  suppressed  and  destroyed  the  will,  and  taken  and 
used  the  property  as  her  own  ;  that  she  was  now  dead,  but  before 
lier  death  had  confessed  the  spoliation  of  the  will ;  that,  at  her 
death,  she  had  lefl  a  will  appointing  the  defendant  her  executor, 
who.  now  has  posses>ion  of  the  property.  And  further  charged 
that  the  witnesses  to  the  original  will  of  R.  were  all  dead,  and  that 
the  complainant  could  not  set  out  a  copy  of  the  will,  and  prayed 
that  the  executor  of  the  wife  might  be  decreed  to  hold  the  proper- 
ty in  trust  for  the  complainants : 

Jleldy  that  there  was  equity  in  the  bill ;  that  it  did  not  seek  the  pro- 
bate of  the  will,  but  to  attach  a  trust  to  and  secure  the  property, 
and  that  sufficient  reasons  were  given  why  they  had  had  not  proven 
the  will  before  the  ordinary.    Harris,  exV,  vs,  Tisereau  et  al 153 

2.  A  court  of  equity  in  this  state  has  jurisdiction  over  all  cases  of 
fraud,  except  fraud  in  the  execution  of  a  will,  and  this  jurisdiction 
includes  fraud  in  the  destruction  of  a  will,  notwithstanding  the  ex- 
clusive jurisdiction  of  the  ordinary  in  general,  over  probate  and 
intestate  matters.     Ibid, 

3.  As  the  bill  in  this  case  charges  that  the  wiTl  was  duly  executed, 
the  demurrer  is  to  be  considered  as  admitting  such  due  execution, 
and  the  question  as  to  the  amount  and  nature  of  the  proof  neces- 
sary to  make  out  the  case,  (the  will  being  lost  and  the  witnesses 
thereto  dead,)  does  not  at  present  arise  for  consideration.     Ibid, 

4.  Where  an  executor  had  proven  a  will  in  common  form,  upon  the 
oath  of  one  of  the  witnesses,  and  one  of  the  heirs-at-law  called 
upon  him,  by  motion  in  writing,  duly  served,  to  appear  before  the 
ordinary,  and  show  cause  why  said  probate  should  not  be  set  aside, 
on  the  ground  that  the  testatrix,  at  the  making  of  the  pretended 
will,  was  not  of  sound  mind,  and  was  under  undue  influence,  etc.; 
and  the  executor  appeared  and  propounded  the  will,  and  the  same 
was  set  up  as  the  last  will  by  the  ordiLary,  and  there  was  an  ap- 
peal to  the  superior  court,  and  lliQ  c&\i^  eojii^  ^tLl(yt\.\\^\ 
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Held^  that  the  proceeding  was  sabst^ntially  a  proceeding  to  prove 
the  will  in  solemn  form  as  to  all  who  were  parties  thereto,  or  had 
notice  thereof;  that  the  executor  had  the  opening  and  cooclusioa 
of  the  case,  and  was  bound  to  produce  or  account  for  the  absence 
of  all  the  witnesses  to  the  will.    Evans  vs.  Arnold  et  al 169 

5.  In  the  probate  of  a  will,  the  burden  of  proof  is  upon  the  pro* 
pounder  to  show  all  the  facts  necessary  to  make  a  good  will,  and 
this  includes  not  only  the  fact  of  execution,  but  that  the  will  is  the 
free  act  of  a  man  competent^  under  the  law,  to  make  a  will.  The 
heirs  of  a  deceased  person  take  his  estate,  by  virtue  of  the  statute 
of  distributions,  and  their  rights  can  only  be  divested  by  proof  that 
the  deceased  died,  leaving  a  will,  by  him  freely  executed  according 
to  the  forms  of  law,  whilst  he  was  of  sound  mind.     Ibid. 

6.  What  shall  be  the  extent  of  the  j^oof  of  sanity  and  freedom,  must 
depend  upon  the  circumstances  of  each  case ;  ordinarily,  the  opin- 
ion of  the  subscribing  witnesses,  from  what  they  have  seen  and 
know,  at  the  time  of  execution,  that  the  testator  was  sane  and  free, 
will  make  a  prima  facie  case ;  but  if,  from  all  the  testimony,  the 
jury  is  not  satisfied  that  the  testator  was  of  sound  and  disposing 
mind,  and  that  the  will  was  his  free  act,  probate  should  be  refused. 
Ibid. 

7.  On  the  propounding  of  a  will,  where  the  question  is  insanity, 
monomania,  or  undue  influence,  the  unreasonableness  of  the  dis- 
position of  the  will  is  always  a  question  to  be  considered  by  the 
jury :  and  where  a  testatrix,  who  was  in  extreme  old  age,  had  sev- 
eral children,  one  of  whom  was  an  idiot  daughter,  and  she  left  the 
whole  of  an  estate  of  $20,000  00  to  certain  trustees,  who  were  of 
no  kin  to  her,  for  the  maintenance  of  the  idiot  girl  for  life,  and  at 
her  death,  to  the  trustees  in  fee,  to  the  entire  exclusion  of  her 
other  children,  some  of  whom  were  poor,  and  on  a  cateat  to  the 
will,  one  of  the  grounds  taken  was  that  the  testatrix  was  a  mono- 
maniac as  to  her  excluded  children,  which  ground  was  sustained 
by  the  evidence  of  various  witnesses : 

Held^  that  it  was  error  in  the  court  to  charge  the  jury  that  if  they 
should  find  the  testratrix  to  be  a  monomaniac  as  to  such  excluded 
children,  and  should  also  find  that  her  anxiety  to  provide  for  her 
idiot  child  was  natural  and  just,  it  did  not  concern  them  as  to 
whether  the  mode  she  took  so  to  do  was  wise  and  proper ;  such 
a  charge  was  calculated  to  withdraw  from  the  consideration  of  the 
jury  the  fact  patent  upon  the  face  of  the  will,  that  the  fee  in  the 
whole  estate  was  given  to  strangers,  which  fact,  if  the  testatrix  was 
a  monomaniac  as  to  her  excluded  children,  was  a  proper  matter 
to  be  considered  in  determining  whether  the  will  was  the  result  of 
her  monomania.    Ibid. 

8.  An  executOT  lo  a  VxWm^vi^tkXvd  probated  in  Tennessee  may  assent 
to  a  devise  of  re«A  e&\A\A  wAa^V.^  \\i  N}civ%^\ax^<t'«\>^^>^'^x^W.e  of 
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the  will  here.     Whether,  if  therewere  creditors  here,  this  woald 
be  good  against  them  ?     Qucere,    Kerr  tt  al.  »?.  While,  exV,  et  al.  3G2 

9.  Where  a  will  made  in  Tennessee,  and  executed  according  to  the 
laws  of  Georgia,  devised  lands  situated  in  this  state  to  A  B,  in 
trust  for  the  testators^  children,  the  trustee  takes  a  title  to  the 
land  under  our  law,  clothed  with  the  trust  for  the  beneficiaries, 
and  the  laws  of  Tennessee,  prescribing  on  what  terms  the  trustee 
shal)  enter  upon  the  execution  of  the  trust,  have  no  applicatiou. 
Ibid. 

10.  When  A.  died,  leaving  a  will,  in  which  he  devised  to  his  widow 
a  certain  parcel  of  land,  and  to  bis  minor  daughter  a  certain  other 
parcel,  and  afterwards  the  widow  had  a  homestead  set  apart  to  her 
and  the  minor  daughter  out  of  this  same  land  : 

Held,  that  this  was  not  an  election  not  to  take  under  the  will,  and 
her  devise  did  not,  on  her  intermarriage  with  a  second  husband, 
go  to  all  the  children  of  her  Orst  husband,  as  a  determined  home- 
stead.   AkinetalfVs.  Geiger  et  al ; 407 

11.  A  will  executed  in  Tennessee  by  a  citizen «of  that  state,  which 
conveys  real  property,  and  which  is  attested  by  only  two  witness- 
es, although  such  attestation  is  sufficient  by  the  laws  of  Tennessee, 
and  it  has  been  admitted  to  probate  there,  cannot  be  offered  fir 
probate  in  this  state,  or  pleaded  in  bar  to  prevent  the  grant  of  ad- 
ministration on  land  belonging  to  the  testator  situate  in  Georgia. 
Key  V3,  Harland 476 

12.  A  will  contained  the  following  clause :  *'I  direct  all  my  just  debts 
to  be  paid,  and  to  enable  this  to  be  done,  as  well  as  for  the  pur- 
pose of  managing  and  distributing  my  estate,  my  executors  or  the 
survivor,  or  the  one  that  may  qualify,  are  authorized  to  sellf  ex- 
change or  otherwise  dispose  of,  any  portion  or  all  my  estate." 
Testator  was  a  cotton  factor,  and  according  to  the  testimony  of  one 
witness,  one  of  the  executors  obtained  money  for  the  use  and 
benefit  of  the  estate  from  the  defendant,  and  deposited  certain 
notes  belonging  to  the  estate  of  no  greater  value  than  the  amount 
advanced  as  collateral: 

Held,  that  the  notes  so  pledged  cannot  be  recovered  by  the  other 
executor  from  the  defendant  who  made  the  advance,  if  the  jury 
credit  the  witness  giving  such  testimony,  and  it  was  for  the  jury  to 
decide  where  the  testimony  was  conflicting.  Bailie,  txW,  vs, 
Kinchley  et  al 487 

13.  When  the  maker  of  a  deed  files'a  bill  to  reform  or  cancel  it  and 
dies  pendente  lite,  his  will  is  not  competent  evidence  for  bis  leg<il 
representative  to  support  the  allegations  in  the  bill,  or  for  any  pur- 
pose which  seeks  to  obtain  the  decree  prayed  for.  Bass,  exr,  vs. 
Bass,  admW,  et  al 531 

14.  An  instrument  containing  all  the  terms  and  provUlOl\%QC«kd,^^^^ 
is  not  rendered  testamentary  by  a  clause  vViaX  \\i«  \si«>iL^t  ^\w^\ix^ 
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wife  ''are  to  have  the  use,  benefit  and  control,  of  said  land  for  and 
daring  our  natural  lives.*'    Ibid. 

WITNESS. 

1.  The  titlt  to  Und  in  dispute  between  the  wido^r,  who  claimed  under 
the  will  of  her  father,  and  the  guardian  of  her  minor  children,  de- 
pended upon  whether  her  ha<ib:ind  had  reduced  the  same  to  pos- 
session prior  to  his  death,  so  as  to  cause  his  marital  rigliis  to  at- 
tach: 

Heldf  that  the  brother  of  the  widow,  who  was  a  nominal  party  to  the 
record,  was  a  competent  witness  to  testify  to  facts  showing  a  divi- 
sion of  the  estate  of  his  father  under  which  he  also  claimed,  and  to 
acts  of  ownership  exercised  by  the  husband,  the  land  of  the  wit- 
ness not  being  in*controversy.     Hooper  vs,  Howell,  guard^n 315 

2.  Where  one  of  the  parties  to  the  contract  or  cause  of  action  in 
issue  or  on  trial,  answered  interrogatories  before  her  death,  and 
60ch  deposition  is  introduced  in  evidence,  the  opposite  party  is  a 
competent  witness.    Monroe^  ex'r,v8,  Napier  etal 385 

3.  When  a  witness  was  asked  if  he  had  not,  at  a  stated  time  and 
place,  and  to  a  named  person,  made  statements  contradictory  of 
what  he  had  testified  to,  and  he  denied  having  done  so,  it  was  error 
in  the  court,  in  rebuttal  of  proof  that  he  had  done  so,  to  admit 
evidence  that,  to  another  person  and  at  a  different  time,  he  had 
made  statements  in  accord  with  hts  testimony.     Ga.  R,  R,  S:  B. 

Co.  vs.  Oaks 410 

• 

4.  When  a  party  to  an  action  intends  to  be  a  witness  for  himself,  and 
the  court  directs  that  his  witnesses  be  separately  examined,  it  is 
the  proper  rule,  unless  there  be  special  reasons  to  the  contrary, 
that  such  party  should  first  be  examinrd  in  the  absence  of  his  other 
witnesses,  in  ordtr  that  he  may  thereby  be  present,  as  is  his  right, 
during  ihe  whole  trial  of  his  case.     Tijt  vs.  Jones o3S 

6.  The  charge  that  if  a  witness  swears  willfully  aiid  knowingly  false, 
even  to  a  collateral  fact,  his  testimony  ought  to  bo  rejected  entire- 
ly, unless  it  be  so  corroborated  by  circumstances  or  other  unim- 
peached  evidence  as  to  be  irresistible^  in  view  of  the  evidence  act 
of  18C6,  was  error.     Fishel  vs.  Lockard  <k  Irelond ^...  632 

6.  Where  the  contract  in  isFue  or  on  trial,  was  made  between  a  cor- 
poration and  a  natural  person,  and  the  latter  died,  the  oflicor  or 
agent  entering  into  the  same  in  behalf  of  the  corporation  is  an  in- 
competent witness ;  but  the  other  members  of  the  corporation  are 
competent.     Georgia  Mas.  Mnt.  Life  Lis,  Co.  vs.  Gibson  et  al....  OiO 

7.  Though  a  party  to  a  cause  of  action  be  an  incompetent  witness 
for  himself  when  the  other  party  thereto  is  dead,  yet  the  adminis- 
trator of  such  deceased  party  may«  in  a  suit  between  himself  and 
the  sarvivor,  \u\ToOL\i^e  \.Vi«  latter  as  a  witness.  McLaren  vs. 
Bradford^  adnCr » », 648 


i 


